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On  the  26tli  of  January  1867,  the  Master  of  the  Rolls 
submitted  to  the  Treasury  a  proposal  for  the  publication 
of  materials  for  the  History  of  this  Country  from  the 
Invasion  of  the  Romans  to  the  reign  of  Henry  VIII. 

The  Master  of  the  Rolls  suggested  that  these  materials 
should  be  selected  for  publication  under  competent 
editors  without  reference  to  periodical  or  chronological 
arrangement,  without  mutilation  or  abridgment,  prefer- 
ence being  given,  in  the  first  instance,  to  such  materials 
as  were  most  scarce  and  valuable. 

He  proposed  that  each  chronicle  or  historical  docu- 
ment to  be  edited  should  be  treated  in  the  same  way  as 
if  the  editor  were  engaged  on  an  Editio  Princeps ;  and 
for  this  purpose  the  most  correct  text  should  be  formed 
from  an  accurate  coUation  of  the  best  MSS. 

To  render  the  work  more  generally  uselul,  the  Master 
of  the  Rolls  suggested  that  the  editor  should  give  an 
account  of  the  MSS.  employed  by  him,  of  their  age  and 
their  peculiarities;  that  he  should  add  to  the  work  a 
brief  account  of  the  life  and  times  of  the  author,  and 
any  remarks  necessary  to  explain  the  chronology ;  but 
no  othCT  note  or  comment  was  to  be  allowed,  except 
what  might  be  necessary  to  establish  the  correctness  of 
the  text. 
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The  works  to  be  published  in  octavo,  separately,  as 
they  were  finished ;  the  whole  responsibility  of  the  task 
resting  upon  the  editors,  who  were  to  be  chosen  by  the 
Master  of  the  Uolls  with  the  sanction  of  the  Treasury. 

The  Lords  of  Her  Majesty's  Treasury,  after  a  careful 
consideration  of  the  subject,  expressed  their  opinion  in  a 
Treasury  Minute,  dated  February  9,  1867,  that  the  plan 
recommended  by  the  Master  of  the  Rolls  ''  was  well 
calculated  for  the  accomplishment  of  this  important 
national  object,  in  an  effectual  and  satisfactory  manner, 
within  a  reasonable  time,  and  provided  proper  attention  be 
paid  to  economy,  in  making  the  detailed  ari^angements, 
without  unnecessary  expense." 

They  expressed  their  approbation  of  the  proposal  that 
each  Chronicle  and  historical  document  should  be  edited 
in  such  a  manner  as  to  represent  with  all  possible  correct- 
ness the  text  of  each  writer,  derived  from  a  collation  of 
the  best  MSS.,  and  that  no  notes  should  be  added,  except 
such  as  were  illustrative  of  the  various  readings.  They 
suggested,  however,  that  the  preface  to  each  work  should 
contain,  in  addition  to  the  particulars  proposed  by  the 
Master  of  the  Rolls,  a  biographical  account  of  the  author, 
so  far  as  authentic  materials  existed  for  that  purpose, 
and  an  estimate  of  his  historical  credibility  and  value. 

Rolls  Ilouscy 

December  1857. 
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INTRODUCTION. 


Th£  present  volume  contains  Bracton's  treatise  on  the 
subject  of  an  assise  of  novel  disseysine,  which  in  the 
printed  work  forms  the  first  part  of  the  fourth  book. 
The  fourth  book  itself  has  no  special  title  assigned  to 
it  in  the  printed  work,  but  in  MS.  Rawlinson  C.  160  it 
is  thus  described :  Incipit  liber  quartus  de  Assisis,  qui 
dividitur  in  septem  Tractatas.  Quorum  primus  est 
de  Assisa  novse  disseysinae.  There  is  good  reason  for 
believing  that  the  Editor  of  the  printed  work  of  1569, 
whose  text  has  been  carefully  followed  by  the  Editor 
of  the  later  print  of  1640,  was  not  acquainted  with  MS. 
Rawlinson  C.  160;  but,  if  by  chance  he  was  familiar 
with  it,  he  has  shown  a  wise  discretion  in  his  description 
of  the  fourth  book  by  omitting  the  title  "  De  Assisis," 
as  it  does  not  describe  accurately  its  contents.  Four 
only  out  of  the  seven  treatises,  which  make  up  the  fourth 
book,  are  on  the  subject  of  assises,  to  wit,  the  three  first, 
which  treat  respectively  of  novel  disseysine,  of  last 
presentation,  and  of  the  death  of  an  ancestor,  and  the 
fifth,  which  treats  of  what  is  briefly  termed  "Assisa 
Utrum,"  in  other  words  of  the  action  to  determine 
whether  a  given  tenement  was  held  in  frankalmoigne, 
or  was  a  lay-feud.  The  three  other  treatises  comprised 
in  the  fourth  book  are  respectively  on  the  subject  of 
a  writ  of  consanguinity,  an  action  for  dower,  and  a  writ 
of  entry.  It  has  been  already  observed  in  the  introduc- 
tion to  the  first  volume  of  the  present  edition,  that  the 
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received  division  of  Bracton's  work  into  five  books  was 
probably  not  adopted  until  after  the  death  of  the  author, 
and  in  some  MSS.,  of  which  MS.  Godbold  in  Gray's  Inn 
Library  may  be  cited  as  an  example,  no  formal  division 
of  the  work  is  found  corresponding  to  the  present  divi- 
sion between  the  third  and  the  fourth  books.  On 
the  contrary  the  text  of  the  last  chapter  of  what  is 
termed  the  third  book  is  continued  without  a  break, 
with  the  exception  of  the  title  "  De  Actionibus  Civi- 
libas,"  which  is  prefixed  to  what  is  now  the  first  chapter 
of  the  fourth  book,  and  this  title  accords  with  the 
context  immediately  following. 

The  above  remarks  are  only  intended  to  apply  to  the 
received  division  of  Bracton's  work  into  five  books,  and 
not  to  the  order  of  arrangement  of  the  subjects.  It  is 
evident,  for  instance,  from  a  passage  which  occurs  in 
Bracton's  treatise,  "De  Acquirendo  rerum  Dominio," 
which  forms  the  second  book  of  the  printed  work,  that 
when  he  composed  that  treatise  he  contemplated  the 
subsequent  discussion  of  the  assise  of  novel  disseysine 
as  part  of  his  general  plan,  if  he  had  not  already  pre- 
pared the  discussion  of  it.  It  would  have  been  difficult 
for  Bracton  in  treating  of  the  dominion  of  property  to 
avoid  touching  upon  the  topic  of  possession,  which  he 
treats  very  briefly  in  his  second  book,  from  a  point  of 
view  identical  with  that  of  the  Eoman  jurists  (Digest, 
1.  xli.,  t.  ii.,  c.  3),  as  regards  the  twofold  mode,  in  which 
possession  may  be  acquired  or  may  be  lost,  namely, 
mentally  and  corporeally.  He  then  proceeds  to  distin- 
guish a  just  possession  from  an  unjust  possession,  and 
intimates  that  the  subject  will  be  found  more  fully  dis- 
cussed "  in  the  treatise  on  the  assise  of  novel  disseysine.'*^ 

This  passage  in  Bracton  might  at  first  sight  be  taken 
to  refer  to  a  treatise  already  drawn  up,  but  a  further 


'  Secundum  quod  inferius  videri  poterit    in   tractatu  de  assisa  novs 
disseysine.    folio  39,  vol.  i.  p.  366. 
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INTRODUCTION.  IX 

allusion  is  made  by  Bracton  in  his  third  book  de 
Actionibus  to  the  treatise  on  the  assise  of  novel  dissey- 
sine,  in  terms,  which  warrant  the  supposition  that  the 
treatise,  as  it  has  come  down  to  us,  was  not  at  that 
time  completed.  For  example,  in  the  treatise  de  Actioni- 
bus Bracton  speaks  of  the  action  or  interdict,  "  Unde  vi," 
having  a  twofold  object  in  view,  namely,  to  obtain  resti- 
tution of  the  property  of  which  the  complainant  has 
been  disseysed,  and  to  punish  the  disseysor,  and  he  adds 
the  words  "  according  to  what  will  be  stated  below  in 
the  assise  of  novel  disseysine."^  But  when  Bracton  comes 
to  treat  subsequently  in  extenao  of  the  assise  of  novel 
disseysine  it  will  be  found  that  the  subject  has  assumed 
larger  proportions  at  his  hands,  and  that  in  the  case  of 
disseysine  by  unjust  violence  he  defines  the  object  of  the 
assise  to  be  threefold  instead  of  twofold  ;  namely,  (1) 
the  restitution  of  the  property  of  which  the  complainant 
has  been  disseysed ;  (2)  the  punishment  of  the  disseysor 
for  a  breach  of  the  king's  peace ;  (3)  and  damages  to 
compensate  the  disseysee  for  the  loss,  which  he  ha^ 
undergone  by  being  dispossessed. 

It  is  evident  indeed  from  these  passages,  and  othei*s 
might  be  cited,  which  occur  in  the  second  and  third 
books,  that  Bracton  had  in  his  mind  from  the  commence- 
ment of  his  great  work  the  connection  between  the 
principles  of  the  Roman  jurisprudence  on  the  subject  of 
possession,  and  those  principles  of  jurisprudence  which  the 
judges  itinerant  were  accustomed  to  act  upon  in  giving 
eflfect  to  the  Bang's  writ  of  novel  dissej^ine,  and  he  has 
taken  care  in  those  earlier  books  to  point  out  in  terms  the 
analogy  between  a  plaint  of  novel  disseysine  and  a 
possessory  petition  of  the  Roman  law,  whilst  he  traces 
the  lineaments  of  the  assise  of  novel  disseysine  in  the 
Roman  actio  '*  Unde  vi "  and  in  the  Prsetorian  interdict. 


1  Secundam  quod  iiiferius  dicetur  in  assisa  novaD  disseysinse.  fol.  103  b., 
vol.  ii.  p.  146< 
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It  is  a  moot  question,  whether  the  plaint  of  novel  dis- 
seysine  had  been  formulated  in  France  before  it  was 
introduced  into  England.  French  jurists  are  not  dis- 
posed to  trace  it  further  back  than  to  the  establishments 
of  St.  Louis  (IX.),  whilst  it  is  open  to  discussion,  whether 
an  ordinance  of  Philippe  le  Hardi  (III.)  is  not  the  first 
occasion,  in  which  a  settled  form  of  proceeding  was 
established  in  France  in  a  matter  which  was  of  great 
importance  at  an  epoch,  when  the  title  to  property  rarely 
rested  upon  incontestable  proofs  and  it  had  become 
necessary  to  invest  simple  possession  with  an  authority, 
which  only  the  judgment  of  a  court  should  overrule. 
If  we  could  be  certain,  that  the  text  which  has  come 
down  to  us  of  the  Assises  de  Jerusalem  was  a  faithful 
reproduction  of  the  text  of  the  original  body  of  feudal 
jurisprudence,  collected  by  the  early  crusaders  and  re- 
duced into  writing  under  the  auspices  of  Godfrey  de 
Bouillon,  the  founder  of  the  mediseval  kingdom  of 
Jerusalem,  we  might  be  justified  in  supposing  that  the 
Franks  had  anticipated  the  Angevine  monarchs  of  Eng- 
land, and  had  incorporated  into  their  legal  system  the 
possessory  doctrine  of  the  Roman  jurisprudence,  before 
formal  effect  to  it  was  given  in  England. 

The  more  probable  opinion  would  seem  to  be,  that  a 
jurisdiction  in  real  actions  before  the  Conquest  was 
exercised  in  the  county  court  before  the  shire-reeve  by  a 
sworn  body  of  freeholders;  that  subsequently  to  the 
Conquest  the  trial  of  real  actions  had  by  degrees  been 
drawn  into  the  Curia  Regis,  which  followed  the  king's 
household  wherever  he  went ;  and  that  the  change  intro- 
duced by  Henry  II.,  by  what  has  been  termed  the  Great 
Assise,  was  to  allow  either  a  plaintiff  or  a  defendant  in 
a  real  action  to  have  recourse  to  a  recognition  by  twelve 
jurors,  instead  of  a  trial  by  battle,  and  this  was  permitted 
in  a  claim  of  possession  equally  as  in  a  claim  of  property. 
The  author  of  the  Mirroir  des  Justices  (L.  11,  Ch.  IL, 
§  25),  which  was  composed  in  the  reign  of  Edward  I.,  in 
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treating  of  the  assise  of  novel  disseysine,  says,  that  by 
reason  of  the  multi&rious  quibbles  in  evidence,  and  the 
great  delays  in  examinations,  exceptions,  and  attestations, 
Banulph  de  Olanville  drew  up  a  certain  assise,  that 
recognitions  on  oath  should  be  made  by  twelve  men,  the 
near  neighbours,  and  this  establishment  was  called  an 
assise.  The  term  '^  assise ''  unfortunately  does  not  help 
us  to  determine  the  question*  It  does  not  appear  to 
have  been  in  use  in  England  before  the  reign  of  Henry 
II.,  but  it  was  in  use  both  in  Normandy  and  in  Gascony 
at  an  earlier  period  in  its  primary  sense,  as  signifying  the 
session  of  a  high  court,  in  which  the  king  or  his  com- 
missioner presided,  and  its  Latin  equivalent  was  assisia 
or  assisa.  We  find  it  used  in  this  sense  in  the  Coustumier 
du  Pays  et  Duch6  de  Normendie  (Ch.  XXIV.),  where  it  is 
defined  as  "  Assembl^e  de  chevaliers  et  de  sages  hommes 
'*  avec  le  bailly  en  certain  lieu  et  k  certain  terme, 
"  qui  contienne  I'espace  de  quarante  jours,  parquoy 
'*  jugement  et  justice  doibuent  estre  faictz  des  choses, 
"  qui  sont  ouyes  en  court."  In  its  secondary  meaning 
the  term  "assise"  was  used  to  denote  the  decision  or 
judgment  of  a  high  court,  and  in  this  sense  the  laws 
drawn  up  at  Jerusalem  by  the  crusaders  under  Godfrey 
de  Botiillon  have  been  entitled  the  "Assises  de  Jeru- 
salem." It  was  in  this  secondary  sense  that  the  term 
"  assise  "  was  used  in  England  in  the  reign  of  Henry  II. 
to  denote  certain  statutes  of  the  Great  Council  of  the 
realm,  of  which  examples  are  found  in  the  Assise  of 
Clarendon,  anno  1166,  and  the  Assise  of  Northampton, 
anno  1176.  There  is,  however,  a  third  sense  of  the  word, 
in  which  it  is  used  by  Glanville  and  by  Bracton  to 
signify  the  proceedings  in  a  real  action,  under  which  a 
recognition  by  twelve  jurors  was  had  recourse  to  in  the 
place  of  the  duel.  How  the  term  "  assise  "  came  to  be  so 
used  is  not  verj-  clear,  unless  we  are  at  liberty  to  sup- 
pose, that  the  substitution  of  the  recognition  by  twelve 
jurors  in  the  place  of  the  duel  was  the  subject  of  a 
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royal  ordinance  of  Henry  II.,  made  with  the  assent  of 
the  great  council,  and  styled  an  assise,  and  that  this  is 
the  true  import  of  the  explanation  given  by  Ranulph  de 
Glanville,  when  he  styled  the  assise  "  regale  quoddam 
"  beneficium  dementia  principis  de  consilio  procerum 
"  populis  indultum."  Mr.  W.  F.  Finlason,  in  his  valuable 
edition  of  Reeve's  History  of  the  English  Law,  which 
he  has  enriched  with  a  series  of  learned  notes  and 
comments,  vol,  1,  p.  187,  has  expressed  an  opinion  that 
there  was  no  new  ordinance  or  constitution  established 
in  the  reign  of  Henry  II.  on  the  subject  of  real  actions, 
but  merely  a  new  procedure  to  provide  for  trial  by  jury 
in  the  Curia  Regis.  We  are  disposed,  however,  to  think 
that  Mr.  Finlason's  suggestion  does  not  quite  satisfy  the 
language  of  Glanville,  who,  in  treating  of  the  Magna 
Assisa,  says  "  Ex  eequitate  autem  maxima  prodita  est 
*'  ista  institutio,"  and  in  treating  of  the  recognitio  de 
nova  disseysina  (L.  XIII.,  c.  32  and  c.  38)  twice  speaks 
of  it  as  a  constitutio}  We  rather  incline  to  agree  with 
Professor  Stubbs  in  his  view,  that  many  legislative 
acts  of  the  reign  of  Henry  II.  are  lost,  and  among  them 
most  probably  the  text  of  the  Magna  Assisa,  and  of 
the  Assises  of  mort  d'ancestor  and  novel  disseysine,  and 
this  supposition  in  no  way  conflicts  with  Mr.  Finlason  s 
general  view,  that  the  Great  Assise  was  simply  the  regu- 
lation of  trial  by  jury,  and  iis  adaptation  to  the  decision 
of  real  actions  in  the  king  s  courts. 

Ml".  Reeve  himself,  in  a  note  subjoined  to  his  History 
(vol.  L,  p.  187,  edition  1869),  has  expressed  an  opinion 
that  the  ancient  printed  text  of  Glanville,  in  the  well- 
known  passage  already  referred  to,  to  wit,  "  Est  autem 
"  magna  assisa  regale  quoddam  beneficium  dementia 
"  principis  de  consilio  procerum    populis  indultum,"  is 


'  Disseisito  hujus  constitutionis 
beneficic*  subyenitur,  c.  82,  pcena 
autem  hnjasmodi  constitutionis  est 


misericordia  domini  regis  tuntum, 
c.  88.  Tractatus  de  legibus  ct  con- 
suetudinibus  Angliac. 
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not  the  original  reading  of  the  Tractatus,  and  that  the 
epithet  "  magna  "  has  been  interpolated  in  this  and  other 
passages  of  Glanville  by  a  later  hand,  at  a  period  when 
the  distinction  between  the  Great  Assise  and  other 
assises  had  grown  familiar  amongst  lawyers.  He 
grounds  this  opinion  upon  the  reading  of  three  MSS., 
which  he  describes  as  the  Harleian,>Cottonian,  and  Bod- 
leian. Mr.  Reeve,  however,  does  not  seem  to  have  been 
acquainted  with  the  text  of  the  Tractatus  as  set  out  in 
the  Chronicle  of  Roger  de  Hoveden,  which  has  come 
down  to  us  in  a  MS.  (Reg.  14.  C.  2.)  in  the  British 
Museum,  which  is  probably  the  oldest  extant  text  of 
the  Tractatus,  written  either  by  the  hand  of  Hoveden 
himself,  who  was  a  contemporary  of  Glanville,  or  under 
his  immediate  superintendence,  at  the  very  commence- 
ment of  the  thirteenth  century.  This  MS.  confirms  the 
particular  conjecture  of  Reeve  that  the  epithet  *'  magna  " 
does  not  occur  in  the  passage  above  quoted,  but  it 
refutes  his  general  statement  that  the  epithet  ''  magna  " 
is  an  interpolation  of  a  later  hand  in  this  and  other 
passages  of  Glanville.  Hoveden's  MS.  presents  a  read- 
ing of  its  own,  which  is  not  identical  with  that  of  the 
three  MSS.  cited  by  Reeve,  namely,  "  Est  autem  assisa 
"  Ula  regale  quoddam  beneficium,"  and  the  chapter 
itself  is  headed  "  Quid  sit  assisa,"  ^  but  the  preceding 
chapter  is  headed  " De  Duello  et  Magma  Assisa"  and 
the  text  which  immediately  follows  that  heading  is  "  Si 
"  per  duellum  se  defendere  tenens  elegerit  contra  pe- 
''  tentem,  predicto  modo  procedunt.  Si  autem  in 
"  magnam  assisam  Domini  Regis  ponere  voluerit  is 
"  qui  tenet  vel  petens,"  &c.,  and  the  chapter  concludes 
"  nullo  autem  interveniente  quare  assisa  esse  non 
"  debeat,  tunc  per  earn  tam  finaliter,  quam  per  duel- 
"  lum  terminabitur  negotium."      It  is  obvious  from  the 


^  The  reading  in  Hoveden's 
Chronicle  is  identical  with  the  read- 
ing in  MS.  Cotton  Claudios  D.  ii., 


which  contains  Glanville's  Tractatus 
under  the  title  of  "  Leges  Henrici 
"  secundi,  sive  Glanville.'* 
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text  of  this  chapter,  that  the  expression  ''  assisa  ilia  "  in 
the  next  following  chapter  is  identical  -with  the  Magna 
Assisa,  and  that  the  epithet  "  magna "  is  not  an  inter- 
polation of  a  later  period.  Mr.  Finlason,  who  hesitates 
to  assent  to  Reeve's  view  that  the  epithet  ''magna"  is 
not  of  contemporaneous  origin  with  the  Tractatus,  does 
not  omit  to  notice  that  the  Mirroir  des  Justices  and 
Bracton  and  Fleta  support  the  reading  contested  by 
Reeve.  Mr.  Finlason  might  have  added  that  ihe  pro- 
ceedings in  ''lagraunt  assise"  are  fully  discussed  by 
Britton,  1.  vi,  ch.  iv.,  §  14,  whose  work  is  certainly 
coeval  with,  if  not  earlier,  than  the  Mirroir.^  On  the 
other  hand,  the  account  of  the  establishment  of  the 
assise  of  novel  disseysine,  which  is  to  be  found  in  the 
Mirroir,  points  to  a  reform  in  the  procedure  rather 
than  to  the  first  ^institution  of  a  legal  remedy  for 
wrongful  dispossession.  That  there  must  have  been 
inherited  from  the  Roman  jurisprudence  a  legal  method 
of  redress  in  England  equally  as  in  other  parts  of  the 
Western  Empire  in  the  case  of  wrongful  dispossession 
prior  to  the  reign  of  Henry  II.  can  hardly  be  doubted, 
and  it  is  permissible  to  believe  that  the  Crusades,  as  they 
gave  occasion  to  the  absence  of  the  owners  of  immove- 
able property  for  a  longer  term  than  a  year  and  a  day, 
which  was  sufficient  under  the  feudal  system  to  constitute 
a  valid  seysine  of  a  tenement,  so  they  caused  a  demand 
for  a  more  speedy  and  less  onerous  remedy  than  a  writ 
of  'right,  to  be  enforced  after  many  delays  by  the  duel 
on  the  return  of  the  pilgrim  from  the  Holy  Land.  The 
jurisconsults  under  the  feudal  system  had  availed  them- 
selves of  the  Roman  doctrine  of  usucaption  to  an  extent, 
which  gave  rise  to  great  abuses,  the  traditions  of  which 


^  We  may  add  that  reference  is 
made  to  the  Great  Assise  in  the 
Domesday  of  Ipswich,  published  in 
the  Appendix  to  the  Black  Book  of 
the  Admiralty,  toI.  ii.,  Bolls  edition. 


This  Domesday,  which  was  drawn 
up  in  the  reign  of  Edward  I.,  pur- 
ports to  be  the  restoration  of  an 
older  Domesday  of  the  reign  of 
King  John. 
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lingered  on  in  the  reign  of  Henry  III.  and  provoked  a 
protest  from  Bracton.  These  deeply-rooted  abuses  may 
have  rendered  it  necessary  for  the  Crown  judges  to 
proceed  with  great  caution  in  devising  a  remedy  for 
them,  and  may  partly  account  for  the  many  vigils  em- 
ployed in  ordering  the  new  course  of  proceeding  in  cases 
of  dispossession,  by  which  a  recognition  by  twelve  jurors 
might  be  invoked  in  the  place  of  the  duel.  Bracton 
himself  speaks  in  a  similar  tone  of  the  bounty  of  the 
prince  in  affording  succour  to  a  person  disseysed  through 
an  assise  of  novel  disseysine,  contrived  and  invented 
after  many  vigils  (fol.  164  b). 

It  hardly  admits  of  doubt  that  to  Kanulph  de  Glan- 
ville,  in  his  office  of  Chief  Justiciary  of  the  Crown,  is 
due  the  organisation  of  the  legal  procedure  of  the  King's 
Court,  whereby  the  Norman  duel,  which  had  displaced 
the  Saxon  ordeal,  gave  way  in  its  turn  to  the  recogni- 
tion by  a  jury  of  twelve  men.  Kanulph  de  Glanville 
was  evidently  a  legist  of  very  high  mark.  As  High 
Sheriff  of  Yorkshire  he  had  taken  upon  himself  to  levy 
with  the  greatest  promptitude  the  posse  comitatus  of 
the  county,  whereby  he  was  enabled  to  defeat  the  in- 
vading army  of  the  king  of  Scots,  and  to  make  the  king 
himself  his  prisoner.  He  thereby  put  an  end  to  a  war, 
which  threatened  to  cause  great  embarrassment  to  the 
English  monarch,  who  was  engaged  already  in  a  dis- 
astrous war  with  the  king  of  France.  GlanviUe's  re- 
ward was  his  immediate  promotion  to  the  office  of  a 
justiciary  in  the  king's  court,  and  on  the  subsequent 
resignation  of  WUliam  de  Luci,  he  was  advanced  to  the 
high  office  of  Chief  Justiciary.  There  can  be  no  reason- 
able doubt  that  the  Tractatus  de  Legibus  et  Consuetudi- 
nibus  AnglisB  was  drawn  up  under  his  own  eye.  The 
period  had  not  passed  away,  when  great  warriors  were 
also  great  legists.  The  history  of  the  Assises  de  Jeru- 
salem bears  testimony  to  that  fact,  and  it  need  cause 
no  surprise  to  find  that  Ranulph  de  Glanville,  having 

b  2 
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resigned  his  oflSice  of  Chief  Justiciary  on  the  death  of 
Henry  II.  and  the  accession  of  Richard  I.,  died  at  the  head 
of  an  army  of  Crusaders  under  the  walls  of  Acre  in 
Syria,  in  company  with  Baldwin  Archbishop  of  Canter- 
bury. 

The  internal  evidence  of  the  Tractatus  de  Legibus  et 
Consuetudinibus  Angliae  throws  light  upon  the  time  at 
which  it  was  drawn  up,  inasmuch  as  two  chirographs 
are  cited  in  the  eighth  book,  which  are  dated  in  the 
thirty-third  year  of  King  Henry  II.  This  would  corre- 
spond with  the  seventh  year  after  Glanville's  appoint- 
ment as  Chief  Justiciary.  The  tone  of  the  Prologue 
prefixed  to  the  Tractatus,  and  generally  cited  as  "  Regiam 
Potestatem,"  which  are  the  introductory  words  of  it, 
is  irreconcilable  with  any  other  supposition  than  that 
its  author  was  a  "  Master  in  Israel,"  in  other  words  had 
authority  to  expound  ex  cathedra  the  new  procedure. 
This  Prologue  is  prefixed  to  the  Tractatus  in  Hoveden's 
Chronicle. 

That  Glanville  had  previously  drawn  up  a  collection  of 
the  laws  of  England  we  also  know  from  the  manuscript 
already  referred  to  of  Hoveden's  Chronicle,  which  is 
preserved  in  the  British  Museum.  This  MS.  contains 
another  body  of  laws  entitled  "  Liber  de  Legibus  Angliae 
"  sicut  teneri  debent  in  regno  Angliae."  The  Chronicler 
says,  under  the  year  1180,  that  in  that  year  King  Henry 
appointed  Ranulph  de  Glanville  Chief  J  ustidary  of  all 
England,  by  whose  wisdom  the  underwritten  laws  were 
drawn  up,  which  we  call  the  laws  of  England.  ^  This 
collection  of  laws  purports  to  contain  the  laws  established 
by  William  the  Conqueror,  to  which  is  added  a  pedigree 
of  the  Dukes  of  Normandy  from  Duke  RoUo  down  to  King 
Henry  II.,  and  a  column  of  law  terms.     It  is  followed 


*  "  Cujus  sapientia  condita}  sunt   I  de  Hoveden,  Bolls  edition,  vol.  ii., 
leges  subBcriptse,  quas  Anglicanas   I  p.  215. 
vocamus."    Cbronicle  of  Roger  I 
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by  a  complete  text  of  Glanville's  Tractatus  de  Legibus 
et  Consuetudinibus  Angliae,  with  a  heading  prefixed  to 
it,  announcing  that  the  treatise  was  drawn  up  whilst 
Banulph  de  Glanville  held  the  governing  helm  as  chief 
justiciary.      The   MS.  in  which   these  laws  have  been 
handed  down  to  us  is  a  remarkable  fine  MS.  on  vellum, 
in  double  columns,  written  in  a  noble  hand  of  the  earliest 
years  of  the  thirteenth  century.     Professor  Stubbs  has 
given  a  careful  account  of  the  MS.  in  his  edition  of  the 
Chronicle  of  Roger  de  Hoveden,  published  amongst  the 
Bolls  series,  and  he  is  disposed  to  think  that  the  MS. 
is  the  most  ancient  and  genuine  version  of  Hoveden's 
compilation.     Professor  Stubbs  has  also  established  the 
fact  that  Roger  de  Hoveden  compiled  the  greater  por- 
tion of  his  Chronicle,  extending  from  Christmas  1169 
down  to  the  spring  of  1192,  from  the  Chronicle  known 
imder  the  name  of  Benedict  of  Peterborough,  which  has 
also  been  edited  by  Professor  Stubbs  in  the  Rolls  series. 
It  is  to  be  observed,  however,  that  the  author  of  the 
Chronicle  of  Benedict  of  Peterborough  is  silent  as  to 
the  appointment  of  Ranulph  de  Glanville  to  the  oflace 
of  chief  justiciary,  nor  has  he  inserted  in  his  work  either 
the  collection  of  the  laws  of  William  the  Conqueror  or 
the  Tractatus  de  Legibus  et  Consuetudinibus  Anglise. 
The  insertion  of  these  productions  of  the  Great  Justi- 
ciary,  afler  the  announcement  of  his  appointment  to  his 
high   office,  is   thus  an  original  portion  of  Hoveden  s 
work,  and  it  may  be  readily  accounted  for  by  the  fact 
that  Hoveden  was  one  of  the  clerks  of  King  Henry  II., 
and  his  employment  in  the  Royal  Chapel  would  enable 
him  to  have  ready  access  to  tiie  legal  records  of  the 
period.      He  was  subsequently  advanced  to  the  office 
of  Justice  in  Itinere  for  the  Forests  in  the  northern 
counties  in  1189  before  the  death  of  King  Henry  II., 
and  he  has  added  in  his   MS.,  after  the  Tractatus  of 
Glanville,  the  Articles  of  Assise    and  Regard  of  the 
yorest,   as   well   as  the  Assise   of   Clarendon.      These 
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legal  compilations  were  no  doubt  collected  and  pre- 
served by  Hoveden  during  his  employment  at  the  Court 
of  Henry  II.,  and  if  the  supposition  is  correct  that  he 
died  shortly  after  the  time  when  his  Chronicle  closes, 
namely,  in  1201,  the  MS.  in  the  Royal  Library  in  the 
British  Museum  may  with  good  reason  be  held  to  be 
a  MS.  executed  during  the  lifetime  of  its  author  in  the 
form,  in  which  it  has  come  down  to  us.  The  title  pre- 
fixed to  the  Tractatus  by  Hoveden  agrees  with  the 
first  part  of  the  title  which  is  prefixed  to  it  in  aU  the 
printed  editions,  namely,  Tractatus  de  Legibus  et  Con- 
suetudinibus  regni  Anglise  tempore  regis  Henrici  se- 
cundi  compositus,  justiciae  gubemacula  tenente  illustri 
viro  Eanulpho  de  GlanviUa  juris  regni  et  antiquarum 
consuetudinum  peritissimo.  The  title,  however,  which 
is  prefixed  to  the  ancient  printed  edition  has  the 
additional  words,  "Et  illas  solum  leges  continet  et 
"  consuetudines,  secundum  quas  placitatur  in  Curia 
"  Regis  ad  scaccarium,  et  coram  justiciis  ubicunque  fue- 
"  rint."  The  work  according  to  these  additional  words 
purports  to  be  not  merely  a  manual  of  the  procedure  to  be 
observed  in  the  Curia  Regis  at  Westminster,  but  ako  a 
manual  of  procedure  for  the  king's  justiciaries,  wherever 
they  might  happen  to  be. 

The  organisation  of  justices  itinerant  commissioned  by 
the  Crown  to  visit  the  counties  and  to  determine  the 
pleas  of  the  Crown,  which  had  been  withdrawn  from  the 
jurisdiction  of  the  sheriff  in  the  reign  of  Henry  I.,  dates 
from  the  Assise  of  Clarendon,  anno  1166,  during  the 
time  when  Richard  de  Luci  held  the  office  of  chief  justi- 
ciary. He  had  already  done  King  Henry  II.  good  service 
in  framing  the  previous  constitutions  of  Clarendon  in 
1164,  which  had  a  most  important  bearing  on  the  rela- 
tions of  the  Church  to  the  State  of  England,  and  which 
Lord  Chancellor  Campbell  has  described  as  being  the 
basis  of  the  ecclesiastical  polity  adopted  by  England  at 
the  Reformation.     The  chief  object  of  these  constitutions 
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was  to  vindicate  the  authority  of  the  King's  court,  by 
maintaining  the  distinction  between  the  ecdesiasticaJ 
and  the  civil  jurisdiction,  which  had  been  introduced 
into  England  by  William  the  Conqueror.  They  secured 
to  the  King's  court,  in  the  first  place,  the  decision  of  all 
disputes  as  to  the  right  of  advowson  and  of  presentation 
to  churches.  They  established  an  appeal  from  the  arch- 
bishop to  the  King.  They  introduced  the  "  assisa  utnim," 
by  which  the  tenure  of  an  estate  alleged  to  be  held  in 
frankalmoigne  was  to  be  determined  by  a  recognition  of 
twelve  jurors  before  the  chief  justiciary.  They  declared 
the  tenure  of  the  possessions  of  the  bishops  to  be  baronial, 
and  their  possessions  on  vacancies  of  the  sees  to  be  in 
the  hands  of  the  Crown.  They  restrained  the  free 
election  of  the  bishops  by  the  clergy,  and  prohibited  the 
bishops  from  ordaining  villeins  without  the  previous 
consent  of  their  lords.  These  constitutions,  however,  had 
no  immediate  bearing  upon  the  legal  procedure  of  the 
King's  courts,  further  than  as  regards  the  mode  of  deter- 
mining the  tenure  of  property  alleged  to  be  held  in  free 
alms.  The  subsequent  Assise  of  Clarendon,  anno  1166, 
in  the  form  in  which  it  has  come  down  to  us  in  the  MS. 
of  the  Chronicle  of  Roger  do  Hovcden,  already  referred 
to  as  being  unique  in  containing  the  two  law  treatises  of 
Olanville,  appears  to  have  introduced  important  changes 
in  the  administration  of  the  criminal  law,  but  it  is  alto- 
gether silent  on  the  subject  of  civil  actions.  It  is  not  until 
we  come  to  the  Assise  of  Northampton,  anno  1176,  that 
we  find  provision  made  that  the  justices  itinerant  shall 
hold  recognitions  by  a  jury  of  twelve  men  upon  dissey- 
sines  made  since  the  time  when  the  King  came  to  Eng- 
land, after  the  peace  made  between  him  and  the  King's 
sons.  The  peace  referred  to  in  this  article  of  the  assise 
was  made  in  1175,  and  the  King  himself  did  not  return 
to  England  before  1176  (Math.  Paris,  Hist.  AngL,  i.  p. 
393,  Bolls  edition).  It  is  obvious  that  although  the 
Assise  of  Northampton  purports  to  be  a  renewal  of  a 
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previous  assise  made  at  Garendon  in  1166,  subsequent 
to  the  constitutions  of  Clarendon  of  1164,  the  article 
upon  novel  disseysine  as  it  stands  could  not  be  the 
renewal  of  any  article  of  a  date  as  early  as  anno  1166.^ 
Further,  in  the  earliest  writ  of  novel  disseysine  which 
has  come  down  to  us,  and  which  is  preserved  in  Glan- 
ville's  treatise,  the  limit  of  the  inquiry  is  thus  specified 
by  the  King,  "  post  ultimam  transfretationem  meam  in 
"  Normanniam,"  which  may  reasonably  be  taken  to 
refer  to  his  expedition  to  Normandy  in  1174.  The 
Assise  of  Northampton  seems  to  have  revived  some 
articles  of  the  Assise  of  Clarendon,  but  it  is  for  the  most 
part  an  original  legislative  Act. 

That  Glanville's  services  were  employed  by  the  King  in 
giving  effect  to  the  provisions  of  the  Assise  of  Northampton 
is  evident  from  his  name  appearing  in  the  list  of  justices 
itinerant  appointed  at  the  great  council  held  at  North- 
ampton, by  which  England  was  divided  into  six  circuits, 
and  three  judges  were  nominated  to  each  circuit  (Chronica 
Rogeri  de  Hoveden,  vol.  ii.,  p.  87,  Rolls  edition).  There 
is  reason,  however,  to  believe  that  prior  to  the  Assise 
of  Northampton  there  had  been  annual  visitations  of 
the  Kling's  justiciaries  to  carry  out  the  provisions  of 
the  Assise  of  Clarendon  in  criminal  matters,  inasmuch 
as  the  regular  series  of  "  Nova  Placita  et  Novae  Con- 
stitutiones,"  which  is  entered  in  the  Pipe  Rolls  as  held 
before  the  King's  justiciaries,  commences  in  1166.  The 
earlier  Pipe  Rolls  contain  matters  apparently  of  a  fiscal 
rather  than  a  judicial  character  transacted  before  the 
sherifis,  with  an  occasional  mention  of  placita  heard 
before  the  chief  justiciary  or  the  justiciary  of  the 
forests.  The  entry  of  these  "nova  placita"  in  the 
Pipe  Rolls  raises  a  fair  presumption,  that  the  assise  of 
Clarendon  of  1166   is   the  true  commencement  of   a 


'The  text  of  the  Assise  of 
Northampton  may  he  referred  to  in 
the  so-called  Chronicle  of  Benedict 


of    Peterborough,    Rolls    edition, 
vol.  i.,p.  198, 
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legislative  reform,  of  which  the  memory  has  almost 
passed  away  in  consequence  of  the  greater  importance  of 
the  Assise  of  Northampton  on  the  one  hand,  and  the 
confusion  made  by  subsequent  historians  between  the 
Assise  and  the  Constitutions  of  Clarendon.  It  would 
also  appear  from  the  entries  in  the  Pipe  Bolls  already 
mentioned,  that  Ralph  de  Luci,  the  predecessor  of  Glan- 
ville  in  the  office  of  chief  justiciary,  was  indefatigable  in 
his  endeavours  to  give  effect  to  the  Assise  of  Clarendon 
by  annual  visitations  of  the  counties,  but  the  visitations 
of  the  King's  judges  were  ineffectual  to  check  the  oppres- 
sions and  exactions  of  the  sheriffs,  who  were  for  the  most 
part  local  magnates,  and  held  their  office  of  sheriff  for  life. 
By  a  vigorous  effort,  however,  Henry  11.  swept  away, 
in  1170,  the  majority  of  the  existing  sheriffs,  against 
whom  grave  charges  of  exaction  had  been  made,  and  he 
substituted  in  their  place  members  of  the  Curia  Begis 
and  of  the  King's  Exchequer,  and  so  paved  the  way  for  a 
better  administration  of  justice,  both  in  the  county  courts 
and  in  the  courts  of  the  justices  itinerant,  after  they  had 
been  effectively  organised  in  pursuance  of  the  Assise  of 
Northampton.  It  is  not  until  after  this  assise  that  the 
title  of  "  Justitiae  Itinerantes  "  first  appears  in  the  Pipe 
Bolls,  although  the  earlier  title  of  "  Justitise  errantes  *' 
continued  in  occasional  use.  The  visitation  of  the  new 
itinerant  justices  failed  to  give  general  satisfaction.  Peter 
of  Blois,  in  a  letter  addressed  to  the  King  (Letter  XCV.) 
thus  writes :  "  Ipsos  enim  justitiarios,  quos  vulgariter 
"  errantes  vel  itinerantes  dicimus,  dum  errata  hominum 
"  diligenter  explorant,  frequenter  errare  contingit." 
The  result  appears  to  have  been  that  most  of  the 
eighteen  judges,  who  had  been  appointed  to  the  six 
circuits  established  by  the  Assise  of  Northampton  in 
1176  were  relegated  to  other  functions  before  1178, 
whilst  the  circuits  were  redistributed  in  1179,  and 
in  1180  Banulph  de  Glanville  alone  of  the  judges 
itinerant  of  1176  was  re-appointed.     It  is  in  this  year 
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that  the  kingdom  was  arranged  into  four  new  circuits, 
the  northern  circuit  being  assigned  to  six  judges,  of 
whom  Glanville  was  one,  and  these  six  judges  are 
stated  by  Roger  de  Hoveden  to  have  been  specially 
assigned  to  hear  the  complaints  of  the  people  in  the 
Curia  Regis.^ 

A  most  fitting  occasion  now  presented  itself  for  re- 
ducing into  writing  the  procedure,  which  should  be 
henceforth  observed  in  the  Curia  Regis,  and  this  we 
conceive  to  have  been  the  great  service  performed 
by  Glanville  in  drawing  up  his  treatise  on  the  laws  and 
customs  of  England.  Whatever  may  have  been  the 
faults  in  the  character  of  Henry  II.,  his  persistent 
efibrts  to  secure  a  due  administration  of  justice  to  all 
classes  of  his  subjects  entitle  his  memory  to  the  grate- 
ful respect  of  the  English  nation.  He  broke  down  the 
local  tyranny  of  the  sheriffs  of  the  counties,  and  sub- 
ordinated them  to  the  supervision  of  the  King's  judges, 
but  a  further  step  was  required,  and  it  was  by  a  subse- 
quent assise  of  King  Richard  I.  that  the  sheriffs  were 
forbidden  to  act  as  justiciaries  in  their  own  counties. 
In  the  next  following  reign  they  were  restricted  further 
by  the  Great  Charter  of  King  John  from  holding  pleas 
of  the  Crown  under  any  circumstances,  and  by  the 
same  legislative  act  the  justices  itinerant  were  revived. 
Within  a  few  years,  however,  as  their  annual  visitations 
were  found  to  be  burdensome  to  the  king's  subjects  firom 
their  functions  being  fiscal  as  well  as  judicial,  their  visi-. 
tations  were  made  septennial,  until  they  were  finally 
superseded  by  justices  of  assise. 

A  short  half  century  had  passed  away,  when  we  find 
that  the  remedy  by  writ  of  disseysine  had  come  to  be 
applied  in  the  reign  of  Henry  III.  to  many  matters, 
which  were  not  considered  to  be  within  its  scope  at  the 


^  Isti  sex  sant  juBtitus  in  curia  regis  constituti  ad  ^odiendum  clamores 
populi.   Chronica  Bogeri  de  Hoveden,  vol.  ii.,  p.  190. 
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time  when  Glanville  drew  up  his  treatise.  It  was  obvious 
that,  as  soon  as  a  reasonable  mode  of  redress  for  wrong- 
ful dispossession  had  been  established  by  the  institution 
of  the  assise  of  novel  disseysine,  the  judges  of  the 
Curia  Regis  would  find  it  extremely  convenient  for  the 
purposes  of  justice  to  admit  within  the  scope  of  that 
assise,  not  merely  cases  of  actual  dispossession,  but  cases 
of  obstruction  to  the  full  enjo3rment  of  immovable  pro- 
perty and  its  appurtenances.  Thus  we  find  that  in  the 
time  of  Bracton  a  disseysine  was  held  to  take  place 
not  only  where  the  owner  or  his  agent,  who  was  in 
actual  seysine,  was  ejected  from  his  freehold  unjustly 
and  violently  without  a  judgment,  but  also  where  pos- 
session was  taken  of  a  tenement  in  the  absence  of  the 
owner,  and  he  was  denied  admission  to  it  on  his  return 
firom  market  or  elsewhere.  Further,  it  was  a  dissey- 
sine where  a  person  was  obstructed  in  the  enjojrment  of 
an  easement  appurtenant  to  his  freehold,  or  where  an 
improper  use  of  an  easement  within  his  freehold  was 
made  by  another  person.  Again,  if  a  person  was  dis- 
trained for  services  which  were  not  due,  or,  which  where 
they  were  due,  exceeded  the  limits  of  a  reasonable  dis- 
tress, this  was  a  disseysine.  In  fact  disseysine  had  come  to 
be  divided  into  simple  disseysine  and  violent  disseysine, 
and  the  latter  was  distinguished  according  as  it  was 
effected  by  force  or  by  armed  force.  Further,  in  accord- 
ance with  the  Roman  jurisprudence  an  owner  was  held 
to  be  disseysed  of  his  land  when  he  was  deprived  of 
his  liberty  to  use  it,  although  he  continued  to  be  on  the 
land  itself,  and  further  simple  disseysine  was  held  to  take 
place,  where  an  intruder  unjustly  contested  the  rights 
of  the  possessor.  Perhaps  the  most  strained  application 
of  the  action  for  disseysine  is  found  in  the  statement  of 
Bracton  (fol.  205,  205b),  that  it  might  be  brought  in 
certain  cases,  where  an  owner  was  wrongfully  put  out 
of  possession  through  a  wrongful  judgment  of  a  court, 
but  in  applying  the  doctrine  of  disseysine  to  such  a  case 
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the  King's  justiciaries  had  the  countenance  of  the  canon 
law  (c.  7,  X.  de  restitutione  spoliatoris,  2, 13). 

Professor  Carl  Giiterbock,  in  his  work  on  "  Bracton,  and 
his  relation  to  the  Boman  Law/'  has  pointed  out  in  the 
chapter  on  the  assise  of  novel  disseysine  many  striking 
analogies  between  the  provisions  of  the  Boman  law  and 
the  application  of  the  assise  of  novel  disseysine  in  Brac- 
ton's  time,  and  as  the  assise  had  not  originated  in  the 
general  customary  law  of  England,  the  judges  who  had 
to  give  effect  to  it,  being  for  the  most  part  ecclesiastics 
versed  in  the  civil  law,  felt  themselves  at  liberty  to  have 
recourse  to  the  Roman  possessory  actions  as  models, 
whereupon  to  frame  a  new  jurisprudence  upon  an  inde- 
pendent platform  indeed,  but  upon  a  platform  consistent 
with  the  Roman  theory  of  possession,  of  which  the 
general  principles  had  been  already  adopted  by  Elnglish 
jurisconsults.  At  the  same  time  the  English  judges  kept 
in  view  the  "  reraedium  spoliationis  "  of  the  canon  law, 
more  particularly  as  regards  the  fiction  of  law,  under 
which  the  doctrine  of  quasi-possessio  was  applied  to  prae- 
dial  servitudes.  According  to  Bracton  (fol.  52b,  53)  ease- 
ments were  the  subject  of  quasi-possessio,  so  also  com- 
mon of  pasture,  so  also  tolls,  markets,  and  franchises,  so 
also  the  right  of  presentation  to  churches,  and  this 
qucLsi-poeeessio  might  be  lost  like  possessio  itself  either 
by  non-user  or  by  obstruction  to  the  user. 

That  the  general  principles,  as  already  observed,  of 
the  Roman  doctrine  of  possession  were  adopted  by  the 
English  judges  in  their  administration  of  the  law  in 
Bracton's  time  may  be  inferred  from  the  distinction, 
which  he  makes  at  the  commencement  of  his  treatise  on 
the  assise  of  novel  disseysine  between  the  possession  of 
things  and  the  property  of  things,  and  between  the 
different  degrees  or  modes  of  possession,  in  which  he 
repeats  in  substance  what  he  has  previously  laid  down 
in  his  chapter  on  the  acquisition  of  the  dominion  of 
things  (vol.  i.  p.  304;.      Bracton  had  evidently  before 
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him  in  treating  of  possession  on  both  of  these  occasions 
the  language  of  Azo  in  his  Summa  on  the  seventh  book 
of  the  Code  of  Justinian  (p.  740,  Ed.  Venetiis  apud 
Franciscum  Bindonum,  1566),  for  he  uses  the  very  lan- 
guage of  Azo  in  drawing  a  distinction  between  pos- 
sessio  and  quasi  possessio.  Further,  in  the  scale  which 
he  makes  of  the  different  proportions,  in  which  the 
element  of  fact  and  the  element  of  law  may  be  com- 
bined in  the  various  modes  of  possession,  he  seems  also 
to  have  borrowed  his  phraseology  from  Azo.  Bracton, 
however,  does  not  on  this  occasion  follow  Azo  impli- 
citly, as  he  omits  a  category  of  possession  which  Azo 
enumerates,  and  here,  as  in  several  other  places  Bracton 
must  be  taken  to  have  exercised  a  discretion  in  his  use  of 
the  Roman  Gloss-writers.  He  was  not  seeking  to  intro- 
duce the  practice  of  the  Boman  law  into  the  assise  courts 
by  a  side  door  as  it  were,  which  has  been  the  contention 
of  M.  Houard,  who  has  on  that  ground  omitted  to  include 
Bracton's  work  in  his  collection  of  Coutumes  Anglo- 
Normandes,  but  he  has  sought  to  familiarise  the  judges 
itinerant  with  the  application  of  the  general  principles 
of  law  as  a  science,  the  knowledge  of  which  had  been 
hitherto  the  privilege  of  the  high  Justiciaries  of  the 
Bench,  and  had  been  jealously  preserved  amongst  them 
by  confining  its  transmission  to  oral  tradition,  and  not 
divulging  it  in  writing. 

Ranulph  de  GlanviUe  had  the  advantage  of  being  asso- 
ciated in  the  discharge  of  his  functions  of  Justiciary  in 
the  Aula  Regis  with  three  eminent  ecclesiastics,  Richard 
bishop  of  Winchester,  Godfrey  bishop  of  Ely,  and  John 
bishop  of  Norwich.  It  has  been  thought  that  the  re- 
presentations of  Peter  of  Blois,  in  his  letter  to  King 
Henry  II.  already  cited  (Letter  95),  influenced  the  King 
in  nominating  the  three  bishops  as  joint  commissioners 
(arch-justiciaries)  with  GlanviUe  in  the  work  of  legal 
reform,  notwithstanding  the  promulgation  of  the  decrees 
of  the  General  Council  of  Lateran  (XI*^),  forbidding  any 
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ecclesiastic  from  executing  the  office  of  justiciary  to  a 
temporal  prince  or  other  secular  person  on  pain  of  for- 
feiting his  ecclesiastical  ministry.     It  appears  that  Pope 
Alexander  the  Third  had  threatened  the  Archbishop  of 
Canterbury  on  this  occasion  to  punish  him,  if  he  did 
not  punish  the  three  bishops  according  to  the  Lateran 
canons,  but  the  Archbishop  did  not  hesitate  to  repre- 
sent to  the  Pope  the  great  advantage  which  the  presence 
of  the  bishops  in  the  Aula  Regis  worked  both  to  the 
State  and  to  the  Church,  and  the  mischief  which  would 
accrue  to  the  Church,  if  the  advice  of  the  bishops  was 
withheld  from  the  King.     "  Unum  noveritis,"  is  the  lan- 
guage of  the  Archbishop, ''  quia  nisi  familiares  et  con- 
**  siliarii   regis   essent  praefati   episcopi,   super  dorsum 
''  ecclesise  fabricarent  hodie  peccatores,  et  immaniter  ac 
"  intolerabiliter  opprimeret  clerum  prsesumptio  laicalis  " 
(Letter  84).     The  result  appears  to  have  been  that  the 
non-observance  of  the  Lateran  canons  by  the  English 
bishops  was  connived  at,  but  the  bishops  henceforth 
abstaiQed  from  hearing  criminal  causes  in  the  King's 
courts,  where  sentence  of  death  was  the  probable  pe- 
nalty.    It  need  cause  no  surprise  after  this  compromise 
to  find  that  in  the  reign  of  Henry  III.  the  justiciaries, 
whose  opinions  are  most  frequently  cited  by  Bracton,  are 
dignified  ecclesiastics.    Martin  de  Pateshull,  whose  judg- 
ments are  the  most  frequently  appealed  to  by  Bracton,  as 
illustrating  the  application  of  certain  definite  principles 
of  law,  was  Dean  of  the  Cathedral  of  St.  Paul's,  London, 
and  William  de  Ralegh,  who  is  the  next  most  frequently 
cit^d,  was  canon  of  more  than  one   cathedral  churdhi 
and  was  treasurer  of  Exeter  Cathedral,  in  which  Bracton 
himself  had  a  stall  as  archdeacon.     It  is  in  Bracton's 
pages  that  we  find  a  certain  degree  of  light  thrown 
upon  a  period  in  the  history  of  English  law,  which  is 
left  in  some  obscurity  by  the  chroniclers  of  the  reign  of 
Henry  III.,  and  of  which  the  records  are  not  forth- 
coming amongst  the  rolls  of  that  King's  reign.    Mr.  Foss, 
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in  preparing  his  History  of  the  Judges  of  England,  does 
not  seem  to  have  been  aware  of  the  value  of  Bracton's 
various  r^erences  to  the  Itinera  of  the  King's  Jus- 
tidaries,  otherwise  he  would  not  have  stated  that 
''  Martin  de  FateshuU  was  raised  to  the  bench  very  soon 
"  after  the  accession  of  Henry  III.,"  neither  would  he 
have  stated  that  Martin  de  Pat^hull  died  in  1229 
(14  Henry  III.),  for  Bracton  mentions  facts^  which  show 
that  Martin  de  FateshuU  was  a  justiciary  before  the 
reign  of  Henry  III.,  and  that  he  continued  to  go  circuit 
so  late  as  the  16  Henry  III.  Thus  he  cites  a  judgment 
of  Martin  de  Fateshull  in  the  last  chapter  of  his  Treatise 
on  Essoins  (folio  364),  which  was  delivered  by  him  on  a 
Leicester  Iter  in  the  reign  of  King  John,  whilst  he  also 
cites  two  judgments  of  Martin  de  Fateshull  delivered 
by  him  respectively  at  Lincoln  and  at  Lancaster  in  his 
last  Iter  in  16  Henry  III  (fol.  50  b.).  The  latter  of 
these  is  a  very  remarkable  judgment,  being  an  instance 
of  a  new  trial  in  which  a  previous  verdict  of  twelve 
jurors  at  Lincoln  was  reversed  in  the  same  year  by  a 
jury  of  thirty-six  knights  at  Lancaster  before  the  same 
judge,  and  the  Lincoln  jurors  were  convicted  of  perjury. 
A  amilar  observation  will  apply  to  Mr.  Foss's  account  of 
William  de  Ralegh,  as  regards  the  period  during  which 
he  continued  to  discharge  the  duties  of  a  justiciary. 
Mr.  Foss  has  been  misled  by  the  circumstance,  that  no 
fines  appear  to  have  been  paid  at  Westminster  in  the 
presence  of  William  de  Ralegh  after  19  Henry  III.,  and 
he  says  that  beyond  that  date  there  is  no  evidence  of 
his  acting  as  a  judge.  Bracton  on  the  other  hand  recites 
the  text  of  the  Constitution  of  Merton,  enacted  in  20 
Hen.  III.,  on  the  subject  of  the  coarctation  of  common 
of  pasture,  as  having  been  drawn  up  by  William  de 
Ralegh  at  that  time  justiciary,  and  he  quotes  in  two 
places  in  his  Treatise  on  the  Assise  of  Novel  Disseysine, 
folio  169  b.,  folio  200,  a  judgment  of  William  de  Ralegh 
delivered  by  him  in  an  assise  held  before  the  Eong 
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himself  at  Cateshull,  in  the  county  of  Norfolk,  in  23 
Hen.  III. 

So  far  there  is  evidence  that  William  de  Ralegh  con- 
tinued to  fill  the  office  of  justiciary  in  the  Curia  Regis 
until  he  was  promoted  to  the  bishopric  of  Norwich,  to 
which  he  was  elected  on  10th  April  1239  r23  H.  III.). 
His  consecration  took  place  in  St.  Paul's  Cathedral  on 
24  Sept.  following,  and  there  is  no  subsequent  record, 
as  far  as  we  are  aware,  in  which  his  name  appears 
amongst  the  justiciaries  of  the  King's  court.  The  sub- 
sequent career  of  this  distinguished  statesman  and  pre- 
late has  been  already  sketched  by  us  in  the  Introduction 
to  Vol.  II.,  p.  xliii.  It  has  been  observed  that  Bracton 
assigns  the  drawing  up  of  the  Constitution  of  Merton  to 
William  de  Ralegh.  The  reference  to  William  de  Ralegh 
on  this  occasion  as  justiciary  is  not  part  of  the  text  of 
Bracton,  as  in  the  case  of  the  plea  heard  before  the 
King  himself  in  28  Henry  III.,  but  it  occurs  in  the 
heading  or  title  prefixed  to  Bracton's  text  of  the  Con- 
stitution of  Merton  in  certain  manuscripts  of  the  early 
part  of  the  reign  of  Edw.  I.,  as,  for  example,  in  both  the 
Rawlinson  MSS.,  which  are  of  that  period. 

Bracton  says,  in  his  text  (folio  227),  ''Est  tamen 
"  qusedam  constitutio,  quie  dicitur  Constitutio  de  Mer- 
"  ton,  per  quam  etiam  invito  eo,  cui  servitus  debetur, 
"  communia  coarctatur,  unde  primo  videndum  est, 
"  qualis  est  ilia  constitutio,  et  est  talis."  Bracton  then 
proceeds  to  set  forth  the  well  known  text  of  what  is 
printed  by  the  editors  of  "  The  Statutes  of  the  Realm,'' 
as  the  fourth  paragraph  of  the  so-called  Provisions  of 
Merton^  commencing,  ''  Item  quia  multi  magnates,"  &c., 
to  which  is  prefixed  the  heading  above  mentioned,  "  De 
"  Constitutione  de  Merton  per  W.  de  Ralegh  tunc 
"  justiciarium."  There  is  nothing  in  the  phraseology  of 
this  heading  which  should  indispose  us  to  accept  it 
as  emanating  from  Bracton  himself,  as  Bracton  has 
previously  applied    the   same  epithet  to   William    de 


Digitized  by 


Google 


INTRODUCTION.  XXIX 

Balegh  in  his  Treatise  de  Corona  (folio  144b),  when  he 
cites  a  case,  in  18  H.  Ill,  where  a  person  had  killed  a 
thief  in  the  night,  and  was  pardoned  by  King  Henry  III., 
when  tried  before  the  King  himself  at  Windsor  and 
before  William  de  Ralegh  at  that  time  justiciary  (tunc 
justidario),  vol.  ii.,  p.  464. 

The  circumstance  that  Bracton  cites,  as  the  Constitu- 
tion of  Merton  drawn  up  by  William  de  Ralegh,  only 
one  paragraph  of  the  Provisions  of  Merton,  as  published 
by  the  Record  Commissioners,  in  1810  from  a  MS.  in 
the  British  Museum  (Cotton,  Claudius,  D.  11,  f.  142), 
which  purports  to  be  a  transcript  of  the  "Magnus 
"  Rotulus  in  Turri  Londinensi,"  need  not  throw  any 
suspicion  on  the  contemporary  character  of  the  other 
paragraphs  of  the  Provisions,  at  least  as  regards  the 
iBrst  five  paragraphs.  They  are  all  set  out  in  the 
Close  Rolls  of  20  H.  III.  (m.  18.),  in  which  the  King's 
writ  is  enrolled,  which  is  directed  to  the  sheriffs 
throughout  England  and  to  the  justices  of  eyre  in  Hants 
and  Wilts,  whereby  the  new  Constitution  is  ordered  to 
be  read  in  the  fuU  county  court  and  firmly  kept.  A 
text  of  the  first  five  paragraphs  under  the  title  of  the 
Statutes  of  Merton  is  also  given  by  Matthew  Paris,  a 
contemporary  of  Bracton's,  under  the  year  1236,  in  his 
Chronica  Majora  vol.  iii.,  p.  341,  RoUs  edition,  and  an 
identical  text  has  also  found  a  place,  under  the  title  of 
Leges  de  Merton,  in  the  Annals  of  Burton,  Rolls  edition, 
p.  250.  In  both  of  these  works  the  text  of  the  fourth 
paragraph  is  almost  identical  with  that  which  is  pub- 
lished by  the  Record  Commissioners  from  the  Cotton 
manuscript  in  the  British  Museum,  but  they  all  differ 
slightly  from  Bracton's  text,  which  again  differs  from  the 
text  of  the  Nova  Constitutio,  which  is  entered  in  the 
Close  RoUs.  For  instance,  the  text  of  the  fourth  para- 
graph in  the  Close  Rolls  is  as  follows : 

Item    quia    multi    magnates    de    regno   nostro,  qui 
feoffaverint  milites  et  libere  tenentes   suos   de   parvis 
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tenementis  in  magnis  maneriis  suis^  quest!  fuenint, 
quod  commodum  suum  tauGere  non  potuerunt  de  resi- 
duo  maneriorum  suorum,  sicut  de  vastis  boscis  et 
pasturis,  desicut  ipsi  feoffati  sufficientem  possunt 
habere  pasturam,  quatenus  pertinent  ad  tenementa 
Bua>  ita  provisum  est  et  a  nobis  eoncessum. 

Quod  cum  hujasmodi  a  quibus[cunque]  feoffati  assi- 
sam  nove  disseisine  deferant  de  communia  pasture — 

1.  Si  coram  justiciariis  cognoverint,  quod  sufficientem 
pasturam  habeant  quantum  pertinet  ad  tenementa  sua, 
et  habeant  ingressum  et  egressum  de  tenementis  suis 
usque  ad  pasturam  illam,  tunc  inde  sint  contenti  et 
illi,  de  quibus  questi  fuerint,  quieti  recedant  de  hoc, 
quod  commodum  suum  de  terris  vel  vastis  vel  pasturis 
fecerint. 

2.  Si  autem  dixerint,  quod  sufficientem  pasturam 
[non]  habuerint  vel  sufficientem  ingressum  vel  egres- 
sum quantum  pertinet  ad  tenementa  sua,  tunc  inde 
inquiratur  Veritas  per  assisam. 

i.  Et  si  per  assisam  recognitum  fuerit,  quod  per 
eosdem  in  aliquo  fuerit  impeditus  ingressus  et  egres- 
sus,  vel  quod  non  habeant  sufficientem  pasturam  sicut 
predictum  est,  tunc  recuperent  seisinam  suam  per 
visum  juratorum,  ita  quod  per  discrecionem  et  sacra- 
mentum  ipsorum  habeant  conquerentes  sufficientem 
pasturam,  et  ingressum  et  egressum  sufficientem  in 
forma  predicta,  et  disseisitores  in  misericordia  et 
dampna  reddant,  sicut  prius  reddi  solent  ante  provi- 
sionem  istam. 

ii.  Si  autem  recognitum  fiierit  per  assisam,  quod 
conquerentes  habeant  sufficientem  pasturam  cum  libero 
ingressu  et  egressu,  sicut  predictum  est,  tunc  licite 
faciant  alii  commodum  suum  de  residuo,  et  de  assisa 
ilia  recedant  quieti. 

On  the  other  hand  the  text  presented  to  us  by  Bracton, 
as  drawn  up  by  William  de  Ralegh,  is  as  follows,  and  we 
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have  italicised  those  parts,  in  which  it  diflTers  from  the 
text  of  the  Close  Bolls : 

Quia  miilti  sunt  magnates,  qui  feoffaverunt  milites  et 
libere  tenentes  suos  de  parvis  tenementis,  et  qui  vm- 
pediti  svmt  per  eoedem,  quod  commodum  suum  facere 
non  2>088unt  de  residuo  maneriorum  suorum,  sicut  de 
vastis,  boscis  et  pasturis  Tnagnis,  desicut  ipsi  feoffati 
sufficientem  habere  possent  pasturam,  scilicet  quantum 
ad  teviementa  sua  pertinet,  ideo  provisum  est  et  con- 
cessum,  ab  omnilyaa,  quod  cum  hujusmodi  feoffati  a 
quibus  cunque  arramaverint  erga  domi/nos  suos  as- 
sisam  nove  disseysine  de  communia  pasture  de  hoc 
quod  oMquatn  partem  teneToentorum  suorum  exco- 
luerint,  si  coram  justiciariis  cognoverint  quod  suffi- 
cientem  habeant  pasturam,  quantum  ad  tenementum 
suum  pertinet,  cum  libera  iTigressu,  et  egressu  et 
chaceam  de  tenementis  suis  usque  ad  pasturam  illam 
vd  viam^  tunc  inde  sint  contenti,  et  illi  de  quibus 
tales  questi  sunt,  quieti  sint  de  hoc,  quod  commodwra 
suum  ita  fecerint  de  terris,  vastis  et  pastwris  suis. 

Si  autem  dixerint  quod  sufficientem  pasturam,  non 
habuerint,  quantum  pertinet  ad  tenemerUa  sua,  cum 
sujfficienti  ingressu  et  egressu,  time  inde  inquiratur 
Veritas  per  assisam. 

Et  si  per  assisam  recognitum  fuerit,  quod  in  aliquo 
impediverint  ipsius  domini  ingressum  vd  egressum, 
vel  quod  [non]^  habeant  sufficientem  pasturam,  (se- 
cundum quod  predictum  est)  tunc  recuperant  queren- 
tes  seysinam  suam  per  visum  recognitorum,  ita  quod 
per  discretionem  et  sacramentum  eorundem  habeant 
conquerentes  sufficientem  pasturam  cum  suffwienti  et 
competenti  ingressih  et  egressu  in  forma  predicta,  et 
disseysi tores  in  misericordia  et  damna  reddant,  sicut 
prius  reddl  solent  ante  provisionem  istam. 


The  omission  of  the  *'  negative "  particle  is  a  singolar  defect  of  the 
ancient  printed  text  of  Bracton. 

C  2 


Digitized  by 


Google 


XXXU  INTRODUCTION. 

"  Si  autem  recognitum  fuerit  per  assisam,  quod  que- 
"  renfvtes  sufficientem  habeant  pasturam  cum  libero  in- 
**  gressu  et  egressu,  secundum  quod  predictum  est, 
"  tunc  licite  faciant  domini  sui  commodum  de  resi- 
«  duo." 

Bracton's  text  continues,  "  et  in  quo  casu,  si  quis 
"  liber  homo  feoflFatus  fuerit  per  aliquem  et  occasione 
"  aUcujus  assise  capte  vel  alia  occasione,  vel  si  non 
"  permiserit  dominum  suum  includere,  vel  si  cum  in- 
''  cluserit,  hayaa  suas  fregerit  et  fossata,  vel  muros 
"  suos  prostraverit  per  vim,  cui  resisti  non  poterit, 
"  competit  domino  breve  domini  regis  in  hac  forma." 

Bracton's  continuation  of  the  text,  "  et  in  quo  casu, 
"  etc.,"  is  evidently  not  intended  by  Bracton  to  be  taken 
as  part  of  the  Constitution,  but  rather  as  connecting  the 
Constitution  with  the  writ  which  follows  in  the  next 
paragraph,  to  which  there  is  prefixed  the  following  head- 
ing or  title : — "  Breve  de  Constitutione  de  Merton  secun- 
"  dum  quod  tunc  provisum  fuerit  per  W.  de  Ealegh 
"  Justiciarium."  We  think  it  reasonable  to  hold  that 
this  heading,  which  is  found  in  manuscripts  of  the  early 
years  of  Edward  I.,  was  intended  by  Bracton  to  denote 
that  the  writ  which  follows  it  was  drawn  up  under  the 
direction  of  W.  de  Ralegh,  as  Justiciary  of  the  Crown,  to 
give  effect  to  the  Constitution,  which  by  itself  may  be 
described  as  a  "  Statute  to  encourage  tillage." 

But  how  shall  we  account  for  the  variation  between 
the  text  of  the  Constitution,  which  is  presented  to  us  by 
Bi-acton  as  provided  by  William  de  Ralegh,  and  the  text 
of  the  Constitution  as  entered  in  the  Close  Rolls  ?  Are 
we  to  consider  the  text  as  it  has  come  down  to  us  in 
Bracton  as  the  "  provision  "  or  "  bill "  prepared  by  Wil- 
liam de  Ralegh,  and  the  text  in  the  Close  Rolls  as  the 
law  which  was  approved  by  the  King  and  his  Council  ? 
or  may  we  regard  Bracton's  text  as  the  version  of  the 
Constitution,  which  was  drawn  up  by  William  de  Ralegh 
and  was  in  use  under  his  authority  ?    It  deserves  remark 
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that  Bracton's  text  contains  something  more  in  &vour  of 
the  commoners,  than  the  text  which  has  been  admitted 
into  the  authorised  version  of  the  Statutes  of  the  Reahn ; 
namely,  it  specifies  that  the  commoners  are  entitled  to  a 
drove-way  (chaceam)  in  addition  to  free  ingress  and 
egress.  Was  the  word  "  chacea  "  struck  out  of  the  Bill 
as  provided  by  William  de  Ealegh,  and  did  the  barons 
only  consent  to  ingress  and  egress  being  secured  to  the 
commoners  ?  or  was  a  drove- way  a  common  law  right 
implied  imder  the  terms  "  ingress  and  egress  ?"  Thus 
we  find  it  laid  down  in  Britton,  1.  ii.,  ch.  xxx.,  §  2,  that 
"  unto  common  in  another's  soil  there  appertains  a 
"  drove-way  (chace)  and  free  entry  and  free  egress, 
"  although  the  drove- way  may  be  hurtful,"  *  and  Britton 
states  that  it  was  a  nuisance,  which  might  be  assigned 
before  the  justices,  "  if  the  way  be  narrowed,  so  that  a 
'^  man  cannot  drive  a  waggon  or  a  cart  therein  as  he 
"  ought  or  used  to  do,  although  room  may  be  left  for 
"  horses  and  for  beasts  ;*'  and  Britton  may  be  taken  to 
have  had  before  him,  when  he  compiled  the  above  pas- 
sage, another  portion  of  the  text  of  Bracton  (fol.  232),  in 
which  Bracton  states  it  to  be  a  tortious  nuisance  for  any 
one  to  obstruct  a  road  or  drove- way  (chaceam)  by  which 
a  person  is  accustomed  to  enter  a  pasture-ground.  Again, 
Bracton  says,  fol.  232  b. : — "  Likewise,  if  he  permits  him 
"  to  go,  yet  does  not  permit  him  to  go  for  the  due  use 
"  appointed  in  the  servitude,  as  if  a  person  ought  to  have 
"  a  road  for  a  cart  or  a  car,  and  he  does  not  permit  him 
"  to  have  more  than  a  footpath  or  a  bridle- way  and  a 
"  narrow  ingress,  the  tortious  nuisance  may  be  removed 
"  by  an  assise  and  by  a  writ  *  Quare  obstruxit  vel  coarc- 
"  *  tavit  aliquo  modo  supradictorum.'  '*  This  question 
is  not  altogether  without  practical  interest  in  the  present 
day,  as  "  the  Constitution  of  Merton  to  encourage  tillage  " 

>  Car  h  eoxnmiiner  en  autri  soil  I  firaanche  issne,  tut    soit  la  cbace 
apent  chaoe  et  frannch^  entre  et  |  damageoosf. 
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is  still  on  record  in  the  statute  book,  being  the  first  on  the 
list  of  the  Statutes,  which  have  been  reprinted  amongst 
the  Revised  Statutes  of  1870. 

The  epithet  "  novel "  as  applied  to  disseysine  in  the 
text  of  Qlanville,  1.  xiii.,  c.  32,  has  a  definite  meaning 
reflected  upon  it  by  the  writ  which  follows  it,  namely, 
that  it  implied  a  disseysine  effected  since  the  last  voyage 
of  King  Henry  II.  to  Normandy,  but  Glanville  states 
that  it  is  within  the  discretion  of  the  King,  with  the 
advice  of  his  Council,  to  vary  the  limitation  of  the 
action.  Glanville's  words  are,  "  infra  tempus  a  domino 
"  rege  de  consilio  procerum  constitutum,  quod  quando- 
"  que  majus  quandoque  minus  censetur." 

Mr.  Finlason,  in  his  comments  on  Reeve's  History  of 
the  English  Law,  vol.  1,  p.  231,  observes  that  the  passage 
"  quod  quandoque  majus,  quandoque  minus  censetur" 
lies  under  some  suspicion  of  interpolation,  and  has  been 
perhaps  for  that  reason  put  between  brackets  by  the 
editor  of  the  printed  text  of  Glanville.  The  passage, 
however,  occurs  in  the  oldest  extant  text  of  Glanville's 
Tractatus,  to  which  we  have  already  had  occasion  to 
refer,  namely,  the  text  which  has  been  handed  down  to 
us  in  the  manuscript  of  the  Historia  Rogeri  de  Hove- 
den,  preserved  in  the  King's  Library  in  the  British 
Museum.  The  only  difference  to  be  foimd  between  the 
text  of  Hoveden's  manuscript  and  the  vulgate  text  of 
Glanville's  Tractatus  consists  in  the  insertion  of  the 
words  "  ad  hoc  "  before  "  constitutum." 

The  chapter  of  Bracton  (cap.  xlix.)  on  re-disseysine  is 
also  of  interest  as  regards  the  "  Statute  of  Merton,"  inas- 
much as  it  is  identical  in  substance  with  a  portion  of  the 
third  paragraph  of  the  text  as  printed  by  the  Record 
Commissioners  of  1810. 

Bracton's  text  is  as  follows,  fol.  236 : — "  Si  quis  autem 
"  disseysitus  fiierit  de  tenemento  suo  vel  aliquo,  quod 
"  pertineat  ad  tenementum  suum,  et  coram  justiciariis 
"  itinerantibus  seysinam  suam  recuperaverit  per  assi- 
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"  sam  quamcunque,  vel  per  recognitionem  eorum  qui 
"  diflseysinam  fecerint,  et  ipse  diseeysitus  per  viceco- 
"  mitem  seysinam  suam  habuerit,  si  vero  disseysitores 
"  postea  post  iter  vel  infra  eum  qui  recuperavit  iteruin 
"  disseysiverint  et  inde  convicti  fuerint,  statim  capi- 
"  antur  et  in  prisonam  domini  regis  detineantur,  quo- 
"  usque  per  dominum  regem  vel  alio  modo  deliberen- 
"  tur."  Bracton  then  proceeds  to  give  the  text  of  the 
writ,  which  in  such  a  case  should  be  addressed  to  the 
viscount,  which  directs  him  to  arrest  the  culprit  and  to 
cast  him  into  prison  ;  and  after  reciting  the  writ  adds : 
"  Talis  quidem,  qui  ita  convictus  fuerit,  dupliciter  de- 
*'  linquit  contra  regem,  quia  facit  disseysinam  et  robe- 
'*  nam  contra  pacem  suam,  et  etiam  ausu  temerario 
*'  irritat  ea,  qusa  in  curia  domini  regis  rite  acta  sunt: 
"  et  propter  duplex  delictum  merito  sustinere  debet 
''  poenam  duplicatam.  Et  eodem  modo  fiat  de  illis, 
"  qui  alios  ejecerint  de  seysina  qualitercxmque  vel  de 
"  quacunque  re  seysinam  suam  recuperavint  in  curia 
"  domini  regis  per  assisam,  recognitionem,  juratam, 
"  judicium,  concordiam,  vel  alio  quocunque  modo." 
The  passage  above  quoted  serves  to  illustrate  the  dif- 
ference between  the  criminal  law  as  administered  by 
the  justices  itinerant  and  the  criminal  jurisprudence 
applied  by  them  to  its  administration.  The  Statute  of 
Merton  gives  the  law  in  its  third  paragraph : — 

"Item  si  quis  fuerit  desseisitus  de  libero  tenemento 
"  suo  et  coram  justiciariis  itinerantibus  seisinam  recu- 
"  peraverit  per  assisam  nove  disseisine,  vel  per  cogni- 
"  tionem  eorum  qui  disseisinam  fecerint,  vel  quocunque 
''  alio  modo  per  judicium  curie  nostre,  et  ipse  disseisitus 
**  per  vicecomitem  seisinam  suam  habuerit,  si  iidem 
''  disseisitores  postea  post  iter  justiciarorum  vel  infira 
"  iterum  eundem  conquerentem  disseisiverint  et  inde 
"  convicti  fuerint,  statim  capiantur  et  in  prisona  nostra 
"  detineantur,  quousque  per  nos  pro  redemtione  vel  alio 
"  modo  deliberentur."  This  is  evidently  the  written  law 
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which  Bracton  had  before  him  in  drawing  up  his  text 
which  introduces  the  writ,  but  the  written  law  stoi)S 
short  at  imprisonment,  and  Bracton,  after  reciting  the 
writ  which  follows  strictly  the  written  law,  proceeds  to- 
state  the  principles  of  jurisprudence,  which  warrant  the 
infliction  upon  the  culprit  of  a  double  punishment.  It 
is  not  immaterial  to  remark,  that  the  same  paragraph  of 
the  provisions  of  Merton  as  entered  in  the  Close  Rolls 
embraces  within  it  other  offences,  "  Eodem  modo  fiat 
''  de  illis  qui  seisinas  suas  recuperaverint  per  assisam 
"  mortis  antecessoris  et  similiter  omnibus  aliis,  qui 
"  terras  et  tenementa  quocunque  modo  in  curia 
"  nostra  per  juratam  recuperaverint  vel  quocunque 
"  alio  modo  per  judicium  curie  nostre,  et  postea  dis- 
"  seisiti  fiierint  a  prioribus  deforciatoribus  versus  quos 
*'  recuperaverint."  This  concluding  portion  of  the  third 
paragraph  is  evidently  the  groundwork  on  which 
Bracton  has  built  up  his  general  statement,  which  he 
extends  slightly  beyond  the  letter  of  the  statute,  and 
with  which  he  concludes  his  comment  on  the  writ. 

A  strange  feature  at  first  sight  of  the  law  of  dissey- 
sine  is  that  it  was  permissible  for  the  party  disseysed  to 
use  force  to  oust  the  disseysor,  and  to  recover  possession, 
provided  he  did  so  "  incontinenter,"  or,  as  it  was  termed, 
'*  flagrante  disseysina."  This  may  be  regarded  as  a 
compromise  between  the  new  law  and  the  old  practice, 
under  which  the  legislator  sought  to  regulate  the  old 
practice  of  forcible  re-entry  and  bring  it  within  reason- 
able limits,  leaving  it  to  time  to  work  a  more  complete 
change,  as  the  benefit  of  the  assise  came  to  be  generally 
appreciated.  Glanville  is  silent  as  to  any  tempvs  utUe 
for  re-ejectment,  but  Bracton  discusses  the  question  at 
length,  limiting  the  time,  if  the  disseysee  has  been 
present  at  the  disseysine,  to  the  third  or  fourth  day, 
but  if  he  has  been  absent  and  yet  within  the  Kealm  of 
England,  then  it  would  appear  to  have  been  within  the 
discretion  of  the  judge    to  allow  a  longer  time,  and 
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Bracton  expresses  on  his  own  part  an  opinion,  that  iiileen 
days  might  in  certain  cases  be  a  reasonable  limit,  but  so 
long  a  limit  he  admits  was  not  in  his  time  allowed 
Bracton,  however,  goes  on  to  specify  the  periods  allow-^ 
able  for  re-ejectment  in  the  case  where  the  disseysee 
was  on  a  pilgrimage  to  St.  James  of  Compostella,  or  in 
the  service  of  the  King  in  Qascony,  in  which  case  he 
was  allowed  a  delay  of  forty  days  and  two  floods  and  one 
ebb  to  return  to  England,  and  of  fifteen  days  and  four 
days  within  the  realm  ;  and  if  by  chance  he  should  be 
absent  on  a  special  pilgrimage  to  the  Holy  Land,  he  was 
to  be  allowed  a  delay  of  a  year  beyond  the  realm  and  of 
fifteen  days  and  four  days  within  the  realm.  Further,  if 
he  was  absent  on  a  general  pilgrimage  to  the  Holy  Land, 
then  he  was  to  be  allowed  a  delay  of  three  years  and 
fifteen  days  and  four  days  as  aforesaid.  It  would  seem 
that  the  limit  in  all  the  above  cases  was  laid  down  accord- 
ing to  the  rule  hitherto  observed  in  essoins  in  a  writ  of 
right.  In  all  such  cases,  if  the  true  owner  should  have  re- 
ejected  the  intruder  forthwith,  the  intruder  could  not 
have  recourse  to  an  assise  of  novel  disseysine,  but  there 
was  nothing  to  oblige  the  disseysee  to  have  recourse  to 
force,  if  he  chose  to  proceed  forthwith  by  a  j  udgment.  On 
the  other  hand,  if  the  disseysee  had  recourse  to  f  orpe  after 
the  prescribed  time,  and  re-ejected  the  intruder,  the  in- 
truder himself  might  have  recourse  to  an  assise  of  novel 
disseysine.  Such  also  was  the  law  in  the  reign  of 
Edward  L,  as  stated  by  Britton  in  his  chapter  on  dissey- 
sines,  L.  ii,  ch.  xiii.,  sec.  4.  Mr.  F.  M.  Nichols,  in  his 
recent  edition  of  Britton,  vol.  1,  p.  294,  appends  a 
curious  note  in  explanation  of  the  limits  of  time  allowed 
for  the  ejectment  of  a  disseysor,  which  he  has  extracted 
from  a  MS.  compiled  by  Sir  John  de  Longeville,  who  was 
a  justice  of  assise  in  the  reign  of  Edward  II.  In  this  MS. 
it  is  said,  "  where  the  disseysine  is  done  in  the  presence 
"  of  the  disseysee,  the  disseysor  must  be  ejected  within 
"  five  days,  because  the  law  of  ancient  time  granted  that 
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*^  the  disseysee  should  go  one  day  to  the  East^  the 
"  second  day  to  the  West,  the  third  day  to  the  South, 
"  and  the  fourth  day  to  the  North,  to  seek  succour 
"  of  his  friends  all  the  country  round.  If  he  be  dis- 
"  seysed  in  his  absence,"  then  the  MS.  goes  on  to  state 
the  law  as  laid  down  by  Braeton,  and  such  continued  to 
be  the  state  of  the  law  until  the  reign  of  Henry  VI., 
when  the  statute  to  repress  forcible  entries  (8  H.  vi.,  c. 
9),  was  passed,  whereby  every  kind  of  forcible  entry  on 
property  was  prohibited,  and  in  certain  cases  the  dis- 
seysors  were  liable  to  be  mulcted  in  treble  damages. 
This  is  in  accordance  with  what  Braeton  says,  f.  187, 
"If  the  disseysor  has  committed  a  robbery  with  the 
"  disseysine,  he  shall  have  a  triple  penalty,  to  wit,  an 
"  amerciment  for  the  disseysine,  imprisonment  for  the 
"  breach  of  the  peace,  and  a  heavy  ransom  for  the 
"  robbery,  but  he  shall  not  lose  his  life  nor  a  limb  for 
"  the  robbery,  since  the  proceedings  against  him  are  not 
"  criminal  nor  are  they  commenced  by  an  accusation. 
"  The  disseysor  shall  also  give  to  the  viscount  for  the 
"  disseysine  an  ox  or  five  shillings,  provided  he  is  the 
"  principal  disseysor,  but  those  who  have  been  assisting 
"  or  accessory  or  advising  shall  give  nothing,  although 
"  in  some  countries  it  is  otherwise  observed  (I  mean  the 
"  principal  disseysor)  according  as  they  are  one  or  more." 
Braeton  has  in  a  previous  passage  (f.  161  b:)  alluded  to 
this  payment  to  the  viscount  in  these  terms,  "  A  penalty 
"  is  also  added  that  the  principal  disseysor,  one  and  not 
"  all,  when  they  have  been  convicted  by  an  assise,  give 
"  to  the  viscount  an  ox  by  custo^i,  although  not  by 
*'  right."  How  this  innovation  crept  in,  that  a  money 
payment  of  five  shillings  might  be  substituted  for  a  pay- 
ment in  kind,  does  not  appear,  but  we  may  assume  that 
it  was  found  convenient  for  the  sheriff  to  accept  a 
money  payment  from  the  disseysor,  as  he  might  have  no 
ox  to  present  to  the  sheriff,  but  the  commutation  of  the 
payment  in  kind  seems  to  have  facilitated  the  growth  of 
an  abuse,  under  which  the  sheriff  came  to  levy  an  equal 
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payment  of  a  like  kind  as  a  sort  of  court  fee  to  be  paid 
by  the  disseysee  as  well  as  by  the  disseysor,  and  it  was 
found  necessary  to  prohibit  this  malpractice  by  13 
Edw.  I.,  ch.  XXV.,  by  which  it  was  provided  "  And  the 
"  sheriff  from  henceforth  shall  not  take  an  ox  of  the 
"  disseisee,  but  of  the  disseisor  only,  and  if  there  be 
"  many  disseisors  named  in  one  writ,  yet  shall  he  be 
"  contented  with  one  ox,  nor  shall  he  receive  any  ox  but 
"  of  V  8.  and  four  pence  price  or  the  value."  Henco  we 
find  in  the  articles  of  inquiry  inserted  by  Bracton  in  his 
Treatise  de  Corona,  which  the  Judges  Itinerant  were  to 
issue  on  their  circuit,  the  quaint  provision,  "  De  vice- 
"  comitibus  et  aliis  ballivis  ambidextria,  qui  capiunt 
**  ex  utraque  parte."  Vol.  ii.,  p.  249.  This  passage  in 
Bracton  is  curious,  as  furnishing  evidence  of  the  money 
value  of  an  ox  in  the  reign  of  Henry  III.^  Reeve  in 
his  History  has  unfortunately  marred  this  piece  of  evi- 
dence by  writing  "  The  disseisor,  if  he  was  the  principal 
''  in  the  fact,  was  also  to  give  to  the  sheriff,  on  accoimt 
of  his  disseisin,  an  ox  and  five  shillings."  Vol.  1,  p. 
351,  Edition  1869. 

We  have  already  observed  that  Glanville  states  in  lus 
chapter  on  the  assise  of  novel  disseysine  (L.  xiii,  c  32), 
that  it  rested  with  the  Eling  in  Council  to  define  within 
what  period  the  inquiry  of  the  justices  itinerant  should 
be  limited,  and  the  writ  which  he  supplies  limits  the 
inquiry  of  the  justices  to  disseysines,  which  have  hap- 
pened since  the  last  voyage  of  the  King  to  Normandy. 
On  the  other  hand,  the  writ  which  Bracton  supplies 
(fol.  179)  limits  the  inquiry  to  the  last  return  of  the  King 


1  In  the  liber  Niger  Scaccarii, 
temp.  Henrici  primi,  a  stalled  ox 
payable  by  the  tenant  was  commuted 
at  a  shining  according  to  Sir  H. 
Spelman.  About  the  year  1145  an 
ox,  according  to  Matthew  Paris, 
wu  worth  3  shillings.    In  1298  the 


price  of  an  ox  at  Scarborough, 
Yorkshire,  was  6«.  SJ.,  so  that  five 
shillings  may  be  taken  to  haye  been 
the  money  yalue  of  an  ox  in  the 
reign  of  Henry  III.,  which  had  in- 
creased to  58,  4d.m  13  Edw.  L 
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from  Britanny,  There  can  be  no  doubt  as  to  the  limit  of 
time  laid  down  in  Glanville's  writ,  namely,  that  it  has 
regard  to  the  voyage  of  King  Henry  II.  to  Normandy  in 
1184,  but  it  is  not  so  clear,  what  is  the  limit  intended 
in  Bracton's  writ,  when  it  speaks  of  the  last  return  of 
the  TCing  from  Britanny.  The  same  limit  of  time  is  also 
laid  down  by  Bracton  in  a  writ  to  remove  a  nuisance  to 
a  freehold  (fol.  232  b.).  Matthew  Paris  states  that  King 
Henry  III.  crossed  the  sea  from  Portsmouth  to  St.  Malo 
in  Britanny  with  an  army  in  1230  ;  that  he  passed 
thence  into  Gascony  to  receive  the  homage  of  his  sub- 
jects there,  and  that  he  returned  from  Britanny  into 
England  in  the  month  of  October  in  the  same  year. 
Now  we  find  a  limitation  laid  down  in  one  of  the  para- 
graphs, which  are  linked  with  the  Provisions  of  Merton  as 
printed  in  the  Statutes  of  the  Realm  of  1810,  under 
which  writs  of  novel  disseysine  were  not  to  carry  back 
the  inquiry  beyond  the  first  voyage  of  King  Henry  III. 
into  Gascony,  "  primam  transfretationem  domini  regis, 
"  qui  nunc  est,  in  Vasconiam."  There  is  no  difficulty  in 
identifying  the  first  voyage  of  King  Henry  III.  into 
Gascony  with  the  voyage  of  that  King  in  1230,  and  this 
might  well  be  the  limit  of  time  intended  in  the  Provisions 
of  Merton.  On  this  supposition  the  limitations  laid  down 
in  the  writs  cited  by  Bracton  are  probably  no  other, 
although  they  are  expressed  in  different  terms  as  dating 
from  the  King's  return  from  Britanny,  which  took  place 
in  the  selfsame  year  in  which  he  went  into  Gascony. 
Reeve  in  his  History,  vol.  1,  p.  66,  expresses  a  difficulty 
in  accounting  for  what  he  calls  this  want  of  agreement 
between  Bracton  and  the  provisions  of  Merton;  and 
even  Lord  Coke  (2  Inst.  95),  as  remarked  by  Mr.  Coxe 
in  a  note  appended  to  his  translation  of  Guterbock, 
appears  to  have  thought  that  Bracton  and  the  Statute 
of  Merton  referred  to  two  distinct  voyages.  We  have 
ourselves,  relying  on  the  authority  of  Lord  Coke,  in- 
timated the  same  opinion  in  a  note  appended  to  the 


Digitized  by 


Google 


INTRODUCTION.  xli 

present  volume,  p.  139  and  p.  564,  but  we  now  think 
otherwise.  Matthew  Paris,  in  his  Historia  Anglonun, 
vol.  ii.,  p.  328,  Rolls  edition,  has  handed  down  the 
precise  date  of  King  Henry  the  Third's  return  from 
Britanny,  namely,  the  26th  October  (vii  kalendas  No- 
vembris),  A.D.  1230,  and  it  is  not  an  improbable  conjec- 
ture, that  the  King's  judges  drew  up  the  writ  in  the  form, 
in  which  Bracton  has  handed  it  down  to  us,  considering 
the  voyage  of  the  King  to  have  been  completed  by  his 
return  to  a  port  in  England,  the  Provisions  of  Merton 
being  to  the  effect  that  the  inquiry  should  not  be  carried 
back  beyond  that  voyage.  We  speak  of  the  Statute  for 
the  Limitation  of  Writs  as  part  of  the  Provisions  of  Mer- 
ton, being  linked  with  them  in  the  Statutes  of  the  Bealm 
published  by  the  Record  Commissioners  in  1810  after 
the  text  of  the  manuscript  in  the  Cotton  Collection  in 
the  British  Museum  (MS.  Claudius,  D.  11),  the  Court,  how- 
ever, or  Council  in  which  this  statute  was  made  appears 
to  have  been  held  on  5th  February  1237  (21  Henry  III.), 
in  the  year  following  that  in  which  the  Constitution  of 
Merton  for  the  encouragement  of  tillage  was  enacted,  but 
in  some  manuscripts  the  proceedings  of  both  Councils, 
or  as  some  writers  have  preferred  to  call  them.  Parlia- 
ments, have  been  inserted  continuously,  as  if  they  were 
the  Statutes  of  one  and  the  same  Council.  Matthew 
Paris  has  avoided  this  error  in  his  Chronica  Majora, 
vol.  ii.,  p.  341,  where  he  sets  forth  the  laws  established 
on  23  January  1236  under  the  title  of  "  Statuta  Regis 
"  Henrici  III.  apud  Meretonam,  scilicet  in  crastino 
"  Sancti  Vincentii,"  and  his  text  of  the  law  concludes 
with  the  fifth  paragraph  enacting  that  usuries  should  not 
run  against  minors.  To  this,  however,  he  has  subjoined, 
as  a  kind  of  mefaorandum,  that  the  Council  discussed  a 
proposal  of  the  magnates,  that  they  might  be  authoiised 
to  capture  and  confine  in  their  own  prisons  any  tres- 
passer within  their  parks  and  vivaries,  to  which  the 
King  would  not  assent,  so  the  law  remained  as  it  was. 
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Matthew  Paris  has  further  alluded  to  the  legislation  of 
1236  in  his  Historia  Anglorum,  vol.  ii.^  p.  387,  RoUs 
edition,  in  which  he  states  that  after  the  coronation  of 
Queen  Eleanor  (of  Provence)  in  Westminster  Abbey  the 
King  went  down  to  the  Priory  of  Merton,  and  re-sum- 
moned the  magnates  to  meet  him  there  to  discuss  a  letter, 
which  he  had  received  from  the  Emperor  Frederic  II., 
requesting  the  King  to  send  his  brother  Richard  Duke 
of  Cornwall  to  join  him  in  attacking  the  King  of  Prance. 
But  the  King  and  the  Barons  resolved  that  the  Duke  of 
Cornwall,  being  at  that  time  the  sole  heir  to  the  Crown, 
was  too  young  and  too  precious  to  be  exposed  to  the 
risks  of  a  campaign,  more  especially  as  it  was  uncertain 
whether  the  newly  crowned  Queen,  who  was  very  young 
(she  had  not  yet  completed  her  fourteenth  year),  would 
bear  children.  The  Historian  goes  on  to  say  "  Diebus 
"  etiam  sub  eisdem  rex  Henricus  III.,  pro  salute  animsB 
"  SU80  et  regni  emendatione  et  ut  dominus  prolem  sibi 
"  concederet  fortunatam,  apud  Meretonam  quasdam 
*'  novas  leges  spiritu  ductus  justitiae  et  pietatis  con- 
"  stituit,  et  constitutas  per  regnum  suum  inviolabiliter 
"  jussit  observari.  Qujb  in  libro  supplementorum  vel 
"  additamentorum  plenius  poterunt  reperiri."  Matthew 
Paris  appears  to  have  been  present  on  occasion  of  the 
nuptials  of  Henry  III.,  as  he  describes,  in  his  Chronica 
Majora  the  details  of  the  nuptial  banquet  with  all  the 
zest  of  an  eye  witness,  and  further  he  goes  on  to  state 
an  event,  which  furnished  very  good  reason  for  the  Court 
withdrawing  from  Westminster  to  Merton.  The  nuptials 
were  celebrated  on  20th  January,  and  we  find  the  Court 
transferred  to  Merton  on  the  following  23rd  January.  An 
unusual  inundation  of  the  Thames  appears  to  have  sur- 
prised the  Court  on  the  new  moon  following  the  Coro- 
nation, accompanied  by  heavy  rains.  Amongst  unusual 
events,  "  Matthew  Paris  writes, "  The  River  Thames  over- 
"  flowed  its  accustomed  banks,  and  entered  the  Great 
"  Palace  at  Westminster  and  covered  the  floor  of  the  haU 
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"  to  such  a  depth,  that  persons  had  to  be  carried  about  in 
"  boats,  and  the  cellars  of  the  palace  could  not  be  pumped 
"  dry."  Unfortunately,  however,  the  promise  of  Matthew 
Paris  in  his  Historia  Anglorum,  that  the  text  of  the  laws 
of  Merton  would  be  found  in  the  Liber  Additamentorum, 
has  not  been  fulfilled.  They  are  not,  according  to  Sir 
Frederic  Madden,  the  editor  of  the  Historia  Anglorum, 
in  the  Liber  Additamentorum,  but  the  substance  of  them 
he  observes  is  given  in  two  Manuscripts  B.  and  C.  (ed. 
Wats,  p.  422),  also  in  the  Annals  of  Burton,  p.  249,  Bx)lls 
edition.  The  MSS.  B.  and  C,  to  which  Sir  Frederic 
Madden  calls  attention,  prove  to  be  MSS.  of  the  Chro- 
nica Majora  of  Matthew  !Paris,  and  as  such  merely  contain 
the  text,  to  which  we  have  already  referred  as  published 
in  the  Rolls  edition  of  those  Chronicles. 

The  Annals  of  Burton  on  the  other  hand  have  a  con- 
tinuation of  articles,  which  are  not  f  oxmd  in  the  Chronica 
Majora,  and  which  are  dated  Feb.  3,  21  Hen.  IIL,  whilst 
the  preceding  laws  of  Merton  are  dated  23  Jan. 
20  Hen.  IH..  These  later  articles  contain  regulations 
respecting  the  forests,  and  the  justice  of  the  forest  and 
the  office  of  the  King's  bailiffs.  Then  come  certain  articles 
limiting  the  time  within  which  a  writ  of  right  might  be 
sued  out,  also  the  time  within  which  writs  concerning 
the  death  of  an  ancestor,  writs  of  naifty,  and  writs  of 
entry  might  be  sued  out,  and  finally  an  article  defining 
the  time  within  which  a  writ  of  novel  disseysine  might 
be  sued  out  in  these  words,  "  Brevia  novsB  disseysinsB 
"  non  excedant  transfretationem  regis  Henrici,  qui 
*'  nunc  est,  in  Britanniam,  et  vigorem  habeant  a  tem- 
"  pore  predicto,  et  brevia  prius  impetrata  procedant." 
"  It  will  be  observed  that  the  reading  of  "  Britanniam," 
in  this  paragraph  differs  from  the  reading  of  the  cor- 
responding paragraph  in  the  Statutes  of  the  Realm  of 
1810.  Braeton,  however,  appears  to  have  been  familiar 
with  the  reading  adopted  in  the  Annals  of  Burton,  which 
is  also  the  reading  of  the  Patent  Rolls  21  Henry  III., 
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m.  10,  and  his  writ  of  novel  disseysine  is  limited  to 
the  King's  last  return  from  Britanny.  On  the  other 
hand  the  limitation  of  the  writ  of  novel  disseysine, 
as  subsequently  provided  by  3  Edw.  I.,  ch.  xxxix.,  is  in 
identical  terms  with  the  reading  of  the  Statutes  of  the 
Realm  of  1810  "  et  qe  les  brie&  de  novel  disseisine  et 
"  de  purpartie,  qest  appelle  nuper  obiit,  aient  le  tcrme 
"  puis  le  primer  passage  le  Roi  Henri,  pier  le  Roi 
"  qore  est,  en  Gascoigne." 

Bracton  twice  makes  mention  of  a  Constitutio,  which 
is  apparently  the  second  reissue  of  the  Great  Charter  by 
Henry  III.  in  1217,  and  he  alludes  to  it  on  the  first 
occasion  as  the  Statute  of  Liberty  (Constitutio  Libertatis), 
and  on  the  second  occasion  merely  bs  the  Statute  (Con- 
stitutio). As  both  these  allusions  occur  in  one  and  the 
same  chapter  (c.  ix.)  it  is  presumable  that  they  refer  to  the 
same  statute,  being,  as  it  were,  in  pari  materia.  The 
first  allusion,  however,  is  made  to  a  judicial  decision 
founded  on  the  construction  of  the  Constitutio,  in  which 
Bracton  himself  does  not  seem  to  concur.  "  Likewise  " 
speaking  of  those  persons  who  are  not  entitled  to  an 
assise  of  novel  disseysine,  he  says  "  a  person  under  reli- 
"  gious  vows  (according  to  some)  is  not  entitled,  who  has 
"  been  enfeoffed  by  some  one  who  held  in  chief  firom 
"  the  T^iTig  or  another,  unless  the  residue,  which  has 
''  remained  in  the  hands  of  the  feoffors,  is  adequate  to 
"  the  full  service,  on  account  of  the  Statute  of  Liberty." 
This  appears  to  point  to  the  thirty-ninth  paragraph  of  tiie 
Charter  of  Henry  III.,  which  is  in  these  words,  "  Nullus 
"  liber  homo  de  cetero  det  amplius  alicui  vel  vendat 
"  de  terra  sua,  quam  ut  de  residuo  terras  suae  possit 
"  sufficienter  fieri  domino  feodi  servitium  ei  debitum, 
"  quod  pertinet  ad  feodum  suum,"  It  may  be  pre- 
sumed that  in  such  a  case  the  donation  would  have  been 
held  by  the  King's  judges  to  be  a  void  donation,  and  the 
donee,  if  disseysed  by  the  lord  of  the  soil,  would  have 
been  held  to  have  no  title  to  claim  recovery  of  seysine 
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The  second  allusion  is  in  this  manner :  "  Likewise  an 
**  assise  of  novel  disseysine  does  not  lie  by  reason  of  a 
**  donation,  as  if  a  person  has  given  so  much  of  his 
"  tenement  in  free  alms,  whereby  the  chief  lord  will 
'*  have  lost  his  service,  for  this  is  contrary  to  the  statute, 
'*  as  appears  from  the  Roll  of  the  Pleas  which  follow  the 
"  King,  in  23rd  year  of  the  reign  of  King  Henry  at 
"  Cateshull,  before  William  de  Ralegh  concerning  Robert 
"  de  Toteshall  and  the  Prior  of  Bricksete,  concerning  a 
"  tenement  in  Rathford,  there  the  assise  fell  through." 
"  Likewise,"  Bracton  goes  on  to  say,  "  an  assise  does  not 
"  lie  in  the  case  in  which  a  person  has  held  from  the 
"  Lord  the  King  in  chief  on  condition  of  military  service, 
"  and  such  person  has  enfeoffed  a  person  under  religious 
"  vows  in  free  alms,  or  if  he  has  held  from  someone  else 
"  than  the  King  by  a  less  service.  And  hence  if  the  Lord 
"  the  King  or  another  chief  lord  shall  have  forthwith 
"  ejected  the  religious  person,  he  shall  not  recover,  as  in 
**  the  preceding  case  before  the  same  judge,  unless  he 
"  has  had  time  after  the  seysine/*  To  this,  judgment, 
as  delivered  by  William  de  Ralegh,  Bracton  suggests  no 
objection,  and  Britton  lays  down  the  law  in  the  same 
terms,  where  he  states  that  a  right  of  action  to  recover 
possession  by  an  assise  of  novel  disseysine  does  not 
appertain  to  persons  in  religion  or  others,  who  shall  have 
purchased  land  of  another's  fee  in  mortmain,  if  they  be 
ejected  by  the  lords  of  the  fee  according  to  the  ordinance 
of  our  statute  (L.  II.,  ch.  xii.  §  1). 

The  chapter  of  Bracton  (ch.  x.)  in  which  he  discusses 
the  question  against  whom  an  assise  of  novel  disseysine 
may  be  brought,  and  in  what  modes  a  person  is  liable 
for  an  assise,  has  been  thought  by  some  writers  to  throw 
light  upon  the  time  when  Bracton  completed  his  work. 
For  instance,  on  folio  171b,  he  writes,  "Likewise, 
"  amongst  other  things,  it  is  to  be  seen  who  is  the 
"  person  who  has  ejected  another,  whether,  for  instance, 
"  it  has  been  a  prince,  to  wit,  from  his  power,  or  some 
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"  one  on  his  behalf  and  in  his  name,  or  a  judge,  who  has 
"  judged  badly,  or  a  private  person.  But  if  it  be  a  prince 
'*  or  a  king,  or  some  one  who  has  no  superior  but  the 
"  lord,  there  will  be  no  remedy  against  him  by  an  assise ; 
"  on  the  contrary,  there  will  only  be  place  for  a  supplica- 
"  tion  that  he  will  correct  and  amend  his  own  act, 
"  which  if  he  will  not  do,  it  must  suffice  for  his  punish- 
"  ment  that  he  wait  the  Lord  the  Avenger,  who  says,  to 
**  me  Vengeance,  I  will  repay ;  unless  there  be  some  one 
"  who  says,  that  the  corporation  of  the  realm  and  the 
"  baronage  ought  to  do  and  may  do  this  in  the  King's 
"  court  (nisi  sit  qui  dieat  quod  universitas  regni  et 
"  baronagium  suum  hoc  facere  debeat  et  possit  in 
"  curia  ipsius  regis)."  This  passage  is  thought  to  have 
been  written  sometime  between  the  Parliament  held  in 
London  in  1255  and  the  Parliament  held  in  Oxford  in 
1258,  in  which  the  so-called  Provisions  of  Oxford  were 
established  by  the  Barons,  by  which  the  regal  authority 
was  considerably  controlled,  and  it  has  been  considered 
by  some  that  Bracton  had  in  his  mind  the  possible  limi- 
tation of  the  royal  prerogative,  viz.,  that  the  King  could 
be  approached  by  the  subject  in  a  suit  for  redress  only  by 
way  of  petition.  Bracton  in  subsequent  portions  of  his 
work  maintains  the  exemption  of  the  King  from  the 
ordinary  process  of  the  courts.  "Thus,  he  says,  fol.  212, 
''Likewise  a  perambulation  sometimes  takes  place  be- 
*'  tween  the  lord  the  King  and  a  claimant,  if  a  dis- 
"  seysine  has  been  made  by  the  ba]llii&  of  the  King  in 
"  the  name  of  the  King  himself,  and  in  which  case,  if 
**  the  disseysine  be  manifest,  the  pleasure  of  the  King  will 
"  have  to  be  waited  for,  that  the  assise  shall  proceed  or 
"  not ; "  and,  in  fol.  382,  he  says,  "  that  the  King  cannot 
"  be  called  by  a  subject  to  warrant  his  title  to  a  tene- 
''  ment  as  a  private  person  may  be  called,  for  he  cannot 
"  be  summoned  by  a  writ."  Mr.  Coxe,  in  commenting 
on  these  passages  in  Bracton,  has  made  some  observa- 
tions which  are  very  apposite  to  the  moot  question. 
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whether  the  King  of  England  was  ever  suable  in  his 
own  courts  during  Bracton's  time,  as  certain  passages 
in  the  year  books  of  Edw.  III.  state  that  in  the  time  of 
Henry  III.  and  previously  the  King  was  suable  as  any 
other  person  in  the  King's  courts,  although  it  was  other- 
wise ordained  in  the  reign  of  Edward  I.  But  records 
of  the  reign  of  King  John  show  that  before  Magna 
Charta  the  King  could  not  be  sued,  or  at  least  he  could 
prevent  the  trial  of  a  suit  against  himself  Records, 
however,  of  that  reign  show  that,  whilst  King  John  was 
under  the  subjection  of  the  council  established  by  Magna 
Charta,  he  was  sued  in  several  cases  by  persons,  whom  he 
had  previously  dispossessed  of  their  lands  without  a  judg- 
ment. On  the  other  hand  the  great  charters  of  Henry  II  f. 
do  not  contain  any  provision  subjecting  the  Crown  to  any 
control  of  a  council  analogous  to  that  which  was  esta- 
blished in  the  reign  of  King  John,  or  analogous  to  that 
which  was  forced  upon  Henry  III.  himself  by  the  Barons 
at  Oxford  in  1258.  It  is  possible,  indeed,  that  the  result 
of  the  Provisions  of  Oxford  was  to  enable  the  subject  to 
sue  the  Crown,  and  that  this  fact  was  in  the  view  of  one  of 
the  judges,  who  remarks  in  the  reign  of  Edward  III.  that 
he  had  seen  a  process  against  Henry  III.  In  the  pacifica- 
tion between  the  King  and  the  Barons,  which  was  carried 
into  effect  by  the  Dictum  of  Kenilworth  (51  H.  III.),  it 
was  provided,  that  everyone  should  sue  for  justice  in 
the  King's  court,  and  should  answer  in  justice  as  had 
been  usual  before  the  late  troubles  ;  and  from  records  in 
the  subsequent  Fine  Rolls  of  56  H.  III.  it  appears  that 
the  only  remedy  for  a  widow  for  her  dower,  or  for  an 
heir  entitled  to  restitution,  in  cases  where  land  had  been 
taken  into  the  King's  hands,  was  by  petition,  and  that 
redress  was  accorded  as  of  grace  and  not  of  right. 
Further,  it  deserves  notice  that,  whilst  Henry  III.  was 
a  prisoner  in  the  hands  of  Simon  de  Montfort,  who 
governed  in  the  King's  place,  the  form  of  proceeding  in 
such  cases-  seems  to  have  been  by  way  of  petition. 
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Bracton  at  all  events  seems  to  have  no  doubt  that  the 
Crown  was  not  liable  to  an  assise  for  a  novel  disseysine, 
as,  immediately  after  citing  the  Statute  of  Liberty,  Bracton 
goes  on  to  say,  '*  Likewise  no  person  is  entitled,  who  has 
"  been  disseysed  by  the  lord  the  king  or  his  bailiffs  in  his 
"  name,  unless  the  disseysine  be  manifest,  in  which  case 
"  the  will  of  the  lord  the  king  is  to  be  expected.  But 
"  if  it  be  not  manifest,  because  it  is  by  chance  a  conten- 
"  tion  respecting  the  boundaries  of  fields,  the  pleasure  of 
"  the  King  has  to  be  attended,  that  under  his  precept, 
"  and  if  it  so  pleases  him,  there  may  be  a  perambulation, 
"  and  so  the  business  be  terminated,"  fol.  168  b. 

The  law,  as  stated  by  Bracton  on  the  subject  of  the 
King  not  being  liable  to  be  called  to  warrant,  seems  to 
have  undergone  some  change  before  Britton's  time.  Thus 
Britton,  L.  III.,  ch.  xi.,  §  22,  says,  "  if  any  tenant  or 
"  warrant  shall  say  by  way  of  response  that  he  cannot 
"  answer  ^  without  us,  and  thereupon  puts  forward  a 
**  charter  of  us  or  some  of  our  predecessors,  the  assise 
"  nevertheless  shall  not  be  stayed.  But  if  it  passes  for 
''  the  plaintiff,  let  judgment  be  deferred  until  the  next 
"  session,  in  case  by  the  charter  we  may  be  bound  to 
"  warrant  by  virtue  of  some  special  words,  although  the 
"  clause  of  warranty  may  not  be  therein  expressed,  and 
"  in  the  meantime  let  our  justices  be  consulted  on  the 
"  subject.  But  if  it  be  a  charter  of  confirmation  of 
"  King  Canute,  or  of  any  other  who  was  not  our 
"  ancestor,  or  if  the  charter  express  that  we  have 
''  granted  as  much  as  was  in  us,  saving  the  rights  of  all 
"  other  parties,  in  that  and  the  like  cases  we  will  not 
"  have  judgment  delayed."  Further,  Britton  goes  on 
to  say.  L.  III.,  ch.  xxii.,  §  7,  "  Where  the  tenant  says 
*'  that  he  cannot  answer  without  us,  if  he  produces  a 
"  charter  whereby  we  are  bound  to  warranty  and  ex- 
"  change,  the  assise  shall  stand  over,  but  not  otherwise." 
On  the  other  hand  Britton  states  the  law  as  to  dissey- 
sines,  where  the  Kihg  is  interested  in  these  terms  :  '*  Some- 
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"  times  it  happens  in  this  assise  that  the  disseysors 
"  shelter  themselves  by  us,  and  say  that  they  neither 
"  have  nor  claim  anything  in  the  tenement,  but  whatso- 
"  ever  they  did  was  done  in  our  name^  and  that  without 
"  us  the  assise  cannot  pass,  nor  the  fact  be  brought  to 
"  judgment  without  prejudice  to  us,  in  which  case  we 
"  will  not  that  under  such  pretext  the  assise  shall  stand 
*'  over ;  but  if  the  disseysine  be  dear  and  manifest,  let 
"  it  be  adjudged  for  the  plaintiff,  and  let  the  common 
''  law  take  its  course  against  the  tenant  or  against  any 
"  other  person,  and  if  any  doubt  be  perceived,  let  judg- 
"  ment  be  respited  to  another  day,  and  let  the  pro- 
"  ceedings  in  the  meantime  be  laid  before  us,  so  that 
"  judgment  may  be  ordained  by  our  advice." 

A  friendly  criticism  in  "  Notes  and  Queries  "  (July  5, 
1879)  has  invited  the  Editor's  attention  to  his  transla- 
tion of  a  passage  in  Vol.  1,  p.  209,  as  likely  to  mislead 
the  reader.  Bracton  writes :  "  Et  quoniam  hujusmodi 
"  scriptursB  non  esset  fides  adhibenda  nisi  signum  in- 
"  tervenerit,  quod  talis  donatio  et  scriptura  a  consci- 
"  entia  et  voluntate  donatoris  emanaret,  ideo  in  testi- 
"  monium  et  approbationem  rei  gestse  apponit  donator 
"  aignum,  adjiciendo  in  charta  donationis  clausulam 
"  istam  quod  ut  ratum  sit  et  firmum,  &c.  vel  sic,  in 
"  cujus  rei  testimonium  huic  scripto  sigillum  meum 
"  apposui."  The  Editor  has  translated  the  above  pas- 
sage :  "  And  since  faith  is  not  to  be  given  to  a  writing  of 
"  this  kind  unless  a  signature  intervenes  [to  show]  that 
"  such  a  donation  and  writing  have  emanated  from  the 
"  conscience  and  intention  of  the  donor,  therefore  in 
"  testimony  and  approval  of  the  transaction  the  donor 
"  affixes  a  signature,  adding  in  the  charter  of  donation 
"  this,  clause,  '  which  that  it  may  be  ratified  and  be 
"  *  firm,'  &c.,  or  thus,  *  in  testimony  of  which  thing  I 
"  *  have  affixed  my  seal  to  this  writing/  " 

It  has  been  suggested  in  "  Notes  and  Queries  "  that  the 
term  "  signature  "  is  in  the  above  passage  an  erroneous 
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translation  of  ,the  Latin  word  "  signum/'  and  ihsA  the 
Editor  ought  to  have  used  the  term  "  seal."  There  is 
considerable  weight  in  the  criticism,  and  perhaps  the 
term  "  sign "  would  have  been  a  safer  translation,  but 
we  should  have  hesitated  to  use  the  term  '*  seal "  for 
this  reason.  Bracton  in  the  above  passage  seems  to 
have  had  in  his  mind  two  different  modes  of  attestation, 
as  he  has  given  two  forms,  one  in  general  terms,  whilst  in 
the  other  he  has  introduced  the  word  "  seal "  (sigillum). 
It  was  in  consequence  of  this  special  use  of  the  term 
''  sigillum  "  in  the  alternative  form  of  attestation  that 
the  Editor  thought  it  advisable  to  translate  "  signum  " 
by  the  term  "  signature  "  as  a  generic  term,  which  might 
include  a  mark,  in  fact  the  Anglo-Saxon  cross,  equally 
as  the  Norman  seal  The  word  signature  is  used  in 
law  books  to  signify  attestation  by  a  mark,  and  not 
necessarily  the  subscription  of  a  name.  In  fact  in  the 
more  ancient  charters  "signavi"  will  be  found  to  be 
used  for  a  manual  mark  in  contradistinction  from  "  sub- 
"  scripsi,"  when  the  name  was  written  in  fulL  For 
instance,  in  the  Registrum  Malmesburiense,  recently 
published  in  the  Rolls  series,  being  the  last  editorial 
work  of  the  late  Rev.  J.  S.  Brewer,  M.A.,  there  are  a 
series  of  charters  of  the  reign  of  William  the  Conqueror 
illustrating  the  use  of  the  verb  ''signare"  as  distin- 
guished both  from  **  subscribere "  and  from  '*  sigillare," 
in  which  it  appeai-s  that  "signare  "  was  used  to  signify 
a  mark  howsoever  made  by  the  hand,  and  not  impressed 
upon  wax.  Thus  a  charter  granted  by  WiUiam  I.  to  the 
Abbot  of  Maldon  is  thus  attested,  p.  326  : — 

"  Ego  Willelmus,  rex  Anglorum,  hoc  donum  confir- 
"  mavi  et  sigillo  meo  confiimavi. 

"  Ego  Matilda  regina  signavi. 

"  Ego  Lanfrancus,  archiepiscopus  Cant.,  subscripsi." 

In  the  next  following  charter,  which  is  a  grant  of 
land  to  the  monastery  of  Maldon,  we  find  the  following 
attestations,  p.  327:  — 
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"  Ego  Willelmus,  rex  Anglonim,  hoc  donum  firmavi 
''  et  manu  mea  signavi. 

"  Signum  Matildse  reginse,  quae  hoc  donum  fecit. 

"  Signum  Lanfranci,  archiepiscopi  Cant." 

We  cite  these  two  charters  as  illustrations  of  the  ori- 
ginal use  of  the  word  "signavi"  in  a  different  sense 
from  that  of  sealing  or  subscribing.  If  we  go  further 
back  in  the  same  volume  to  what  purport  to  be  char- 
ters of  the  Anglo-Saxon  kings,  we  find  the  attesta- 
tions of  the  kings  themselves  ai*e  generally  made  by  a 
manual  mark  expressed  as  "  signum  manus/'  whilst 
those  of  the  bishops  are  made  by  the  writing  of  their 
names  and  expressed  as  "  subscriptio."  A  further  dis- 
tinction seems  to  have  been  made  sometimes,  when  the 
mark  of  the  cross  was  made  with  the  hand  from  what 
was  done  when  it  was  impressed  by  a  stamp ;  in  the 
former  case  "  signum  "  was  used,  in  the  latter  "  sigillum.'* 
Thus  a  charter  of  iEthelwfus,  King  of  the  West  Saxons, 
A.D.  880,  is  thus  attested :  "  Ego  iEthelwfus  rex  signo 
"  crucis  hoc  donum  meum  confirmavi  Domino  Deo 
"  meo  ;"  whilst  a  charter  of  King  Athelstan,  A.D.  931, 
is  thus  attested  :  "  Ego  Athelstan,  rex  totius  Britannise, 
"  prsefatam  donationem  sigillo  sanctse  crucis  confir- 
"  mavi."  It  would  appear  that  the  former  of  these 
attestations  was  made  by  a  manual  cross,  whilst  in  the 
latter  case  the  cross  was  impressed  by  a  seal-stamp. 

Seals  of  wax  are  believed  to  have  been  introduced 
into  England  with  the  Conquest,  and  in  the  time  of 
Bracton  they  were  no  doubt  in  use  fixed  to  a  label  of 
parchment,  or  to  a  silk  cord  fastened  to  the  fold  at  the 
bottom  of  the  charter,  or  to  a  slip  of  parchment  cut  from 
the  bottom  of  the  deed  and  hanging  ftom  it,  to  which 
fashion  Bracton  alludes,  when  he  says  that  no  faith  is  to 
be  given  to  a  patent  and  open  writ,  if  the  seal  is  alto- 
gether fractm-ed  or  the  tail  snapped  (fol.  189  b).  But 
although  wax  seals  were  in  genei'al  use  in  Bracton's  time, 
we  are  not  disposed  to  think  that  a  deed  was  invalid 
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where  a  donor  attested  his  gi*ant  with  a  mark  or  cross. 
In  the  next  following  reign  of  Edward  I.  the  seal  was  in 
such  universal  use,  that  Britton  does  not  treat  of  the 
forgery  of  handwriting,  but  only  of  the  forgery  of  seals ; 
and  in  speaking  of  the  execution  of  charters  he  says 
after  the  deed  has  been  prepared,  "  let  some  of  the  neigh- 
'•  hours  who  are  freeholders  be  called  as  witnesses,  in 
"  whose  presence  the  charter  should  be  read  and  sealed, 
"  and  the  names  of  the  witnesses  should  be  written  in 
"  the  charter.  It  would  also  be  a  good  precaution,"  he 
goes  on  to  say,  "  to  procure  the  seals  of  the  witnesses  to 
"  be  affixed  together  with  the  seal  of  the  lord  of  the  fee, 
"  or  in  the  presence  of  the  parties  to  have  the  charter 
"  enrolled  in  a  court  of  record.  And,  although  the  wit- 
"  nesses  be  not  called,  it  is  sufficient  if  the  deed  be  after- 
"  wards  recorded  and  acknowledged  before  them.  If  the 
"  feoffor  has  no  seal  of  his  own,  a  borrowed  seal  is  suffi- 
"  cient."  (L.  II.,  ch.  viii.,  §  10.)  Bracton  to  the  same 
effect  observes  it  matters  not  whether  the  charter  be 
signed  with  one's  own  or  another's  seal,  "  Utrum  proprjo 
"  vel  alieno  sigillo  sit  signata,  cum  semel  a  donatore 
^'  coram  testibus  ad  hoc  vocatis  recognita  et  concessa 
"  fuerit.  Si  autem  testes  praesentes  non  fuerint,  nee 
"  talis  solemnitas  adhibita,  si  de  signo  et  charta  oria- 
''  tur  dubitatio,  si  cum  testes  fuerint  requisiti,  dicant 
"  se  nil  inde  scire,  ita  deficere  possit  charta,  quamvis 
"  vera  sit  et  bona  propter  defectum  probationis."  Fur- 
ther, Bracton  goes  on  to  say, ''  Item  non  sufficit  chartam 
"  esse  factam  ct  signatam,  nisi  probetur  donationem 
"  esse  perfectam,"  and  further,  that  delivery  had  fol- 
lowed. 

There  can  be  no  doubt  that  Bracton  in  this  passage 
uses  the  term  ''signata"  in  a  generic  sense,  which 
would  be  satisfied  by  a  seal,  or,  as  we  should  prefer  to 
say*  by  a  stamp  made  on  the  surface  of  the  deed  with  a 
signet,  for  Bracton  treats  of  a  case  where  a  donation  has 
been  made  and  seysine  given  by  the  donor  during  his 
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lifetime  to  the  donee,  and  after  the  death  of  the  donor,  a 
deed  of  donation  has  heen  obtained  by  the  donee,  on 
which  the  donor's  sign  has  been  impressed,  in  which 
case,  to  use  Bracton's  words,  "licet  signum  cognitum 
*'  fuerit,  nihilominus  tenebit  donatio  et  charta  nulla 
"  erit." 

The  term  "  writ "  which  had  survived  the  Norman 
Conquest,  and  has  re-ejected  since  Bracton's  time  the 
Norman  "breve,"  was  no  doubt  in  use  in  the  Anglo- 
Saxon  period  under  the  form  of  "  ge-write,"  when  it  was 
desired  to  secure  a  better  judge  in  the  county  court 
than  the  sheriff,  or  when  it  was  necessary  for  the  King 
to  compel  the  sheriff  to  do  justice  to  a  suitor  in  the 
county  court.  After  the  Conquest,  when  the  sheriff's 
jurisdiction  came  to  be  limited,  the  King's  writ  was  in 
use  to  give  the  sheriffs  jurisdiction  in  cases  which  they 
could  not  try  ex  offido,  and  in  which  cases  a  writ  of 
jvjstides  was  issued  to  the  sheriff.  This  writ  was  still  in 
use  in  Bracton  s  time,  but  in  the  majority  of  cases,  after 
the  county  court  had  ceased  to  be  the  Curia  Regis^  a 
practice  since  the  reign  of  Henry  I.  seems  to  have  grown 
up  in  all  cases,  where  the  cause  in  action  was  above  the 
value  of  forty  shillings,  or  where  sufficient  reason  could 
be  shown  otherwise,  for  the  suitor  to  sue  out  a  King's 
writ  to  bring  the  case  into  the  CuHa  Regis,  wherever  that 
might  happen  to  be  held  coram  rege,  or  into  the  King's 
court  when  held  before  the  justices  of  eyre,  and  this 
was  the  more  necessary  in  cases  tried  on  the  circuit  of 
the  judges,  inasmuch  as  the  sheriff  could  only  exercise 
his  authority  ex  ojfficio,  when  the  cause  of  action  arose 
within  his  county.  The  Norman  bi^eve,  like  the  Saxon 
writ,  was  in  Bracton's  time  still  drawn  up  in  writing, 
but  it  had  the  additional  guarantee  of  the  Eang's  seal 
being  attached  to  it,  and  Bracton  states  that  amongst 
the  exceptions  that  might  be  taken  against  the  writ, 
was  an  exception  against  the  handwriting,  if  it  should 
not  be  in  the  style  of  the  King's  chancery,  and  against 
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the  seal  if  it  should  be  an  adulterine  seal,  and  in  the 
case  of  an  open  writ,  if  the  seat  should  be  fractured  or 
the  tail  of  it  snapped.  These  exceptions  would  be  ob- 
vious to  an  unlettered  people,  but  it  is  rather  surprising 
to  find  that  an  exception  could  be  taken  in  Bracton's 
time  successfully  against  a  writ  on  the  ground  of  an 
error  in  the  spelling  of  the  name  of  the  defendant,  even 
if  such  en'or  only  was  to  the  extent  of  a  wrong  letter  in 
the  name  of  the  defendant.  Thus  our  author,  after 
stating  that  an  assise  ought  not  to  proceed,  if  there  were 
in  the  King's  writ  an  error  in  the  name,  as  if  for  "  Henry  " 
there  is  inserted  in  the  writ  "  William,"  and  the  converse. 
Likewise,  if  there  has  been  an  eiror  in  the  surname,  as 
if  it  is  written  "  Hughbert  Robertson,"  when  it  ought  to 
be  written  "  Hughbert  Walterson."  Likewise  it  will  be 
the  same,  if  there  be  an  error  in  the  name  of  the  vill 
whence  a  person  has  his  origin,  as  if  instead  "  of  London," 
a  person  is  described  in  the  writ  as  "  of  Winchester." 
He  goes  on  to  say, "  Likewise  if  there  be  an  error  in  a 
"  syllable,  as  if  one  should  name  another  Henry  de 
"  Brochetone,  when  he  ought  to  be  named  Henry  de 
"  Bracton.  Likewise  the  same  will  apply  to  a  letter,  as 
"  if  a  person  has  erred  in  naming  a  person  Henry  de 
"  Brachthon,  when  he  ought  to  name  him  Henry  de 
"  Bracton,  and  all  these  things  can  be  proved  by  ex- 
"  ample,"  fol.  188  b.  The  pen  of  the  Great  Justiciary 
has  here  removed  the  hwognito,  which  he  has  preserved 
at  the  commencement  of  his  work,  when  he  describes 
himself  simply  as  "  Ego  talis  animum  erexi,"  and  which 
is  the  reading  of  the  earliest  MSS.  Like  the  great  his- 
torical painters  of  ancient  days  he  is  content  to  per- 
petuate his  own  likeness  in  the  features  of  an  attendant 
on  the  hero  of  the  scene.  Yet,  strange  to  say,  it  would 
seem  that,  although  this  literal  accuracy  was  i*equired 
on  the  part  of  the  lord  chancellor's  scribe  as  regards  the 
identity  of  the  parties  to  be  tried  by  the  judge,  it  was 
not  thought  equally  necessary  as  regards  the  identity  of 


Digitized  by 


Google 


INTRODUCTION.  Iv 

the  judge  himself,  for  there  are  records  of  writs  which 
are  addressed  to  Henricus  de  Bratton,  and  of  other 
writs  which  are  addressed  to  Henricus  de  Bracton. 
Thus  in  the  Placitorum  Abbreviatio,  f.  138,  thei*e  is  an 
entry  in  36  H.  III.  (anno  1252)  et  super  hoc  lectum 
est  breve  de  justiciaria  Domino  H.  de  Bratton  directum, 
per  quod  Dominus  Hex  assignavit  ipsum  justiciarium 
ad  capiendam  assisam  mortis  antecessoiis,  &c. ;  whilst  in 
the  Nova  Fcedera,  i.  320,  there  is  a  record  of  an  assise 
held  in  39  H.  III.  (anno  1255)  coram  justitianis  H.  de 
Bathonia,  Henrico  de  Bracton,  &c.,  which  is  about  the 
very  period  at  which  Bracton  may  be  with  good  i*eason 
believed  to  have  composed  his  great  work.  It  may  not 
seem  very  strange,  that  in  the  reign  of  Edward  I.,  the 
name  of  the  great  justiciary,  who  was  then  dead,  should 
have  been  written,  as  Selden  ad  Fletam,  c.  2,  §  2,  remarks, 
in  various  ways,  such  as  Breton,  Bratton,  Bracton,  Britton, 
Bryckton,  and  Lord  Chancellor  Campbell,  in  his  Lives  of 
the  Lord  Chancellors,  vol.  i.,  p.  160,  after  enumerating 
several  of  the  above  names,  has  added,  "  and  some  have 
"  doubted  whether  all  these  names  are  not  imaginary.'' 
Lord  Campbell,  however,  does  not  join  the  ranks  of  the 
disbelievers  in  the  personality  of  Bracton.  Whether 
Homer  was  a  person  or  an  impersonation  will  always  be 
a  subject,  upon  which  the  most  enthusiastic  admirers  of 
the  Iliad  may  differ,  but  that  there  was  a  great  justiciary 
in  the  reign  of  Henry  III.  who  bore  the  name  of  Henricus 
de  Bracton  cannot  be  a  reasonable  matter  of  dispute,  nor 
that  the  author  of  the  Treatise  on  the  Laws  and  Customs 
of  England  was  conversant  with  his  personal  identity. 

We  have  already,  in  the  introduction  to  the  second 
volume  traced  the  ecclesiastical  perferment  held  by  the 
great  justiciary,  and  as  far  as  our  researches  have  gone 
his  highest  advancement  as  a  dignitary  of  the  church 
appears  to  have  been  to  the  office  of  Chancellor  in  Exeter 
Cathedral,  on  which  occasion  he  vacated  his  office  of 
Archdeacon  of  Barnstaple.     The  language,  however,  of 
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Bracton  himself  requires  some  examination,  as  it  seems 
at  first  sight  to  suggest  that  he  attained  to  the  dignity 
of  dean  of  some  cathedral  or  collegiate  church.  Thus,  in 
the  passage  already  cited,  folio  188  b.,  he  has  added  a 
further  illustration  of  a  fatal  clerical  error  in  a  writ  of 
novel  disseysine,  namely,  where  the  plaintiff  has  been 
mis-described  as  regards  his  name  of  dignity.  "  Like- 
"  wise,"  he  says,  "  the  same  will  be  "  (that  is  to  say,  an 
assise  will  not  proceed)  "  if  the  name  and  surname  are 
"  coiTect,  but  there  is  an  error  in  the  description  of  the 
"  dignity,  as  if  it  be  said  in  the  writ,  Henry  de  Bracton, 
*'  the  precentor,  has  made  complaint  instead  of  Henry 
"  de  Bracton,  the  dean,  and  so  the  writ  fails."  We  have 
thought  it  desirable  to  follow  up  the  clue  which  this 
passage  might  at  first  sight  be  supposed  to  furnish  to 
the  reader  in  directing  his  researches  beyond. the  limits 
of  the  diocese  of  Exeter,  but  we  have  failed  hitherto  to 
find  any  trace  of  the  name  of  Henricus  de  Bracton 
amongst  the  deans  of  the  English  or  Welsh  cathedral 
or  collegiate  churches.  Le  JNeve,  in  his  Fasti  Ecclesise 
Anglicanae,  has  supplied  a  calendar  of  the  principal  eccle- 
siastical dignitaries  in  England  and  Wales  from  the 
earliest  times  to  the  year  1715,  which  has  been  corrected 
and  continued  down  to  1854  by  the  late  Sir  Thomas 
Duffiis  Hardy,  Deputy  Keeper  of  the  Public  Records. 
It  has  not  escaped  Le  Neve's  observation  that  Henricus 
de  Bracton  was  Archdeacon  of  Barnstaple  and  afterwards 
Chancellor  of  the  cathedral  of  Exeter,  but  no  traces  of 
any  such  name  is  to  be  found  in  the  list  of  deans,  and 
we  are  disposed  to  think  that  the  author  of  the  treatise 
on  the  Laws  and  Customs  of  England  intended  to  throw 
the  reader  off  the  true  scent  as  to  his  personality,  when 
he  said  that  Henry  de  Bracton  would  be  wrongly  de- 
scribed as  a  precentor,  when  he  was  a  dean.  There  is 
also  a  noteworthy  difference  in  the  terms  in  which  the 
author  suggests  the  possibility  of  a  clerical  error  in  the 
name  of  dignity.  After  reciting  the  previous  errors  in 
respect  of  the  name  and  the  surname  of  the  plaintiff,  he 
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adds  the  words  '^et  omnia  ista  probari  possunt  per 
"  exempla/'  but  he  does  vouch  an  example  to  be  forth- 
coming of  the  misdescription  of  Henricus  de  Bracton  as 
a  precentor,  when  he  was  a  dean. 

Mention  has  already  been  made  of  the  Constitution  of 
Merton  on  the  subject  of  coarctation  of  common,  which 
Bracton  has  set  forth  in  the  present  volume,  fol.  227,  as 
drawn  up  by  William  de  Ralegh  then  justiciary.  There 
is  no  doubt  of  its  identity  with  one  of  the  paragraphs 
of  the  faaoiculus  of  laws,  which  has  been  published 
amongst  the  Statutes  of  the  Realm  by  the  Record  Com- 
missioners, in  1810,  under  the  title  of  the  Provisions  of 
Merton.  That  title  the  Commissioners  seem  to  have 
borrowed  from  MS.  Cotton,  Claudius  D.  ii.,  fol.  142,  in 
the  British  Museum,  which  purports  to  have  been  copied 
from  the  Great  Roll  of  the  Statutes  in  the  Tower  of 
London.  It  has  also  been  observed  that  it  is  doubtful 
whether  certain  paragraphs  of  this  faadcul/us  of  laws 
have  any  claim  to  rank  amongst  the  Provisions  of  Merton, 
which  were  submitted  to  and  approved  by  King 
Henry  III.  at  the  court  held  before  him  in  the  Parlia- 
ment Chamber  of  the  Priory  of  Mei'ton  in  Surrey  in 
20  H.  III.  The  grounds  for  disputing  the  claim  of  all 
but  the  first  five  paragraphs  of  this  faacicvZua  of  laws 
to  be  received  as  the  Provisions  of  Merton  are  threefold. 
In  the  first  place,  the  provisions  of  Merton  having  been 
approved  by  the  King  on  23  January,  20  H.  III.,  were 
embodied  in  a  royal  writ,  which  was  sent  forth  to  the 
sheriffs  throughout  England  on  the  30  January  next 
following,  directing  the  new  Constitution  to  be  read  in 
the  full  county  court  and  to  be  firmly  kept.  This  writ 
is  preserved  in  the  Close  Rolls  of  20  Henry  III.  m.  18  d., 
and  it  contains  only  the  first  five  paragraphs  of  the 
fa8cicvlu8  published  by  the  Record  Commissioners.  In 
the  second  place,  Matthew  Paris,  the  monk  of  St.  Albans, 
and  a  contemporary  of  Henry  III.,  who  is  indebted  to 
the  Eang  himself  for  much  which  he  nairates  in  his 
Chronica  Majora,  sets  out  the  text  of  the  laws  of  Merton 
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as  established  on  January  23,  20  Henry  III.,  and  the 
text  so  set  out  by  him  contains  only  the  first  five 
paragraphs  of  the  fasciciUus.  In  the  third  place,  the 
author  of  the  Annals  of  Burton,  an  early  work  of  the 
next  following  century,  gives  as  the  laws  of  Merton  esta- 
blished on  23rd  January,  20  Hemy  III.,  only  the  first 
five  paragraphs  of  the  faacicvlus,  and  although  he 
appends  to  them  certain  other  paragraphs  of  the  fa&ci- 
cuius,  the  recital  at  the  commencement  of  the  first  of 
these  latter  paragraphs  announces  them  to  be  laws 
established  on  the  5th  February,  21  H.  III. ;  but  even 
the  additional  laws  of  this  latter  date  do  not  comprise 
all  the  paragraphs  embodied  in  the  fasciculus  published 
by  the  Record  Commissioners.  Amongst  the  still  later 
paragraphs  of  the  fasciculus,  the  ninth  paragraph  of 
the  Latin  text  is  a  law  of  some  historical  curiosity,  as 
marking  an  epoch  in  the  legal  practice  of  the  English 
courts,  being  the  most  ancient  legislative  Act  in  which 
mention  is  made  of  the  office  of  the  "attorney,"  who 
was  altogether  unknown  under  that  title  to  Olanville, 
but  is  frequently  mentioned  by  Bracton.  The  paragraph 
in  question  is  in  these  words,  "  Provisum  insuper,  quod 
"  quilibet  liber  homo,  qui  sectam  debet  ad  comitatum, 
"  trithingum,  hundredum  et  wapentachium,  vel  ad 
''  curiam  domini  sui,  libere  possit  facere  attomatum 
"  suum  ad  sectas  illas  pro  eo  faciendas."  Now  neither 
the  Chronica  Majora  of  Matthew  Paris  nor  the  Annals 
of  Burton  afford  to  us  any  clue  to  discover  how  or  when 
the  provision  contained  in  this  para^aph  became  law, 
but  it  has  been  admitted,  probably  in  virtue  of  the  com- 
pany in  which  it  is  found,  into  the  Revised  Statute  Book 
of  1870,  and  is  accordingly  entitled  to  be  received  as 
one  of  the  provisions  of  Merton  made  in  20  Henry  III. 
and  as  law.  at  the  present  time. 

There  are  many  good  treasons  for  admitting  into  the 
Revised  Statute  Book  of  1870  the  first  five  paragraphs  of 
the  fasciculus  which  contains  the  Constitutio  de  Merton 


Digitized  by 


Google 


INTRODUCTION.  lix 

of  Bracton  on  the  subject  of  the  eoaretation  of  common, 
amongst  which  the  reason  of  most  authority  is  found  in 
the  statutory  recognition  of  the  King's  court  held  at 
Merton  on  23  January,  20  Henry  III.,  as  a  parliament  of 
the  realm.  This  recognition  is  found  in  the  preamble  of 
Uie  statute  of  3  &  4  Edward  VI.,  ch.  iii.,  entitled,  "  An 
"  Act  concerning  the  improvement  of  common  and  waste 
"  ground,"  and  in  which  the  entire  text  of  Bracton's 
Constitution  is  recited  as  having  been  made  in  a  parlia- 
ment held  at  Merton  in  20  Henry  III.  Upon  the 
assumption  of  such  a  fact  the  four  other  paragraphs 
would  also  be  rightly  held  to  have  the  force  of  law  until 
repealed.  But  the  subsequent  paragraphs,  which  are 
recorded  in  the  Annals  of  Burton,  have  obtained  no 
similar  recognition,  unless  we  except  the  paragraph  for 
the  limitation  of  writs  of  novel  disseysine,  which  is 
virtually  re-enacted  in  3  Edward  I.,  ch.  xxxix. 

We  had  at  one  time  entertained  a  hope  that  the  Great 
Roll  of  the  Statutes  formerly  kept  in  the  Tower  of  London, 
from  which  MS.  Cotton,  Claudius  D.  ii.,  £  142,  purports 
to  have  been  transcribed,  might  have  afforded  to  us  some 
help  to  determine  the  question  whether  the  paragraph  on 
the  subject  of  attorneys  is  coeval  with  the  preceding  para- 
graphs of  the  fasciculus  or  not.  The  Parliamentary 
Rolls,  of  which  six  are  now  in  the  Public  Record  Office, 
which  were  formerly  preserved  in  the  Tower  of  London, 
consist  of  a  series  of  membranes,  which  have  been  sewn 
together  so  as  to  form  in  each  instance  a  long  roll,  and 
where  two  or  more  paragraphs  are  written  on  one  and 
the  same  membrane  in  the  same  handwriting,  the  pre- 
sumption is  that  they  are  laws  of  one  and  the  same  year. 
Unfortunately  there  is  no  roll  found  amongst  the  existing 
Tower  Rolls,  which  corresponds  in  its  contents  with  the 
"  Magnus  Rotulus  "  from  which  Sir  Robert  Cotton's  MS., 
Claudius  D.  ii.,  f .  142,  purports  to  have  been  transcribed. 

How  or  when  that  "  Magnus  Rotulus  *'  disappeared,  if 
it  has  entirely  disappeared  is  not  recorded  in  the  Office 
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of  the  Rolls,  but  the  Roll,  which  now  passes  muster  as 
the  Great  Roll  of  the  Statutes  formerly  preserved  in  the 
Tower  of  London,  does  not  go  fiirther  back  than  the 
Statute  of  Gloucester,  6  Edward  I.,  and  is  continued 
forward  to  50  Edward  III.,  whereas  the  "Magnus 
Botulus  *'  from  which  MS.  Cotton,  Claudius  D.  ii.,  f  142, 
purports  to  have  been  transcribed,  went  back  to  the  Great 
Charter  of  King  Henry  III.,  as  recited  and  confirmed  by 
25  Edward  I.  Further  the  Cotton  MS.  terminates  with 
a  statute  of  21  Edward  III.,  entitled  Ragman,  "  Explicit 
"  statutum  quod  vocatur  Ragman." 

We  have  endeavoured  by  an  examination  of  the 
earliest  printed  editions  of  the  English  Statutes  to 
ascertain  when  the  last  collation  was  made  of  the  text 
of  the  Statute  Roll,  which  Sir  Robert  Cotton  describes 
as  "  the  Great  Roll  in  the  Archives  of  the  Tower."  This 
description  of  the  Roll,  from  which  MS.  Claudius  D.  ii., 
f.  142,  purports  to  have  been  transcribed,  is  given  by  Sir 
Robert  Cotton  himself  in  a  legend  in  his  own  hand- 
writing written  across  the  face  of  the  MS.  on  the  top  of 
the  first  page,  and  before  the  commencement  of  the  text. 
The  words  of  the  legend  are  as  follows :  "  Rotulus  Sta* 
"  tutorum  ab  Henr.  III.  ad  ann.  21  Edwardi  III  ex 
*'  magno  rotulo  in  Archivis  Turris  London,  tran- 
"  scriptus  et  examinatus.     Ro.  Cotton." 

The  handwriting  of  the  MS.  itself  is  of  the  reign  of 
Henry  VI.,  according  to  the  opinion  of  competent  ex- 
perts, and  at  the  end  of  each  paragraph  in  the  same 
handwriting  are  the  words  "  examinatus  per  rotulum." 
It  would  thus  appear  from  the  character  of  the  hand- 
writing of  the  MS.,  and  of  the  voucher  at  the  end  of 
each  paragraph,  that  it  furnishes  evidence  of  the  existence 
of  the  Magnus  Rotulus  in  the  Tower  of  London  in  the 
reign  of  Henry  VI.,  but  not  of  its  existence  at  any  later 
period,  and  there  is  no  memorandum  in  any  part  of  the 
MS.  in  Sir  Robert  Cotton's  writing  which  shows  that 
it  was  coDated  by  him  or  by  his  direction  with  the 
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original  Roll,  of  which  it  purports  to  be  a  transcript 
On  the  other  hand  none  of  the  extant  editions  of  the 
English  Statutes  appear  to  have  been  printed  from  a 
Tower  Roll  of  the  Statutes  identical  with  the  Magnus 
Rotulus  from  which  MS.  Cotton,  Claudius  D.  ii.,  f.  142, 
purports  to  have  been  transcribed.  Pynson's  small  edition 
of  the  "  Statuta  Antiqua,"  which  was  printed  in  1508,  and 
is  the  eaiiiest  known  printed  book  of  those  Statutes,  and 
Berthelet's  folio  edition  of  1543,  which  was  a  reproduc- 
tion of  Pynson's  text,  seem  neither  of  them  to  have  been 
printed  from  a  text  identical  with  the  Magnus  Rotulus 
from  which  MS.  Cotton,  Claudius  D.  ii.,  f.  142,  purports 
to  have  been  transcribed.  Further,  Pulton's  folio  edition 
of  1618,  which  purports  to  have  been  corrected  from  the 
Records  of  the  Tower,  under  the  special  authority  of  the 
Lord  Chancellor,  and  with  the  approbation  of  the  King 
himself,  commences  with  the  same  Statutes,  viz.,  the  25 
and  28  Edward  I.  confirming  the  Great  Charter  and  the 
Forest  Charter  of  9  Henry  III.,  which  are  the  opening 
Statutes  of  MS.  Cotton,  Claudius  D.  ii.,  f.  142,  but  it 
omits  an  important  legislative  act  which  is  recorded  in 
that  MS.  of  A.D.  1254,  when  the  King's  seal  was  put  to 
the  Charters  in  Westminster  Hall ;  on  the  other  hand, 
it  comprises  several  statutes  of  Henry  HI.  which  are 
not  in  the  Cotton  transcript.  All  these  editions  of  the 
Statutes  must  have  been  known  to  Sir  Robert  Cotton, 
as  Pulton  was  in  frequent  communication  with  him. 
After  Sir  Robert's  death,  which  took  place  in  1631,  came 
the  Protectorate,  and  it  is  not  until  a  century  had  elapsed 
after  the  death  of  Sir  Robert  Cotton  that  a  new  edition 
of  the  Statutes  was  published  by  Serjeant  Hawkins  in 
1734,  which  purports  to  have  been  collated  with  the 
original  roll  of  the  Statutes  in  the  Tower,  but  Serjeant 
Hawkins  states  that  the  roll  which  he  collated  com- 
menced with  the  Statute  of  Gloucester,  6  Edward  I., 
"  the  Statutes  between  Magna  Charta  and  the  Statute 
"  of  Gloucester  being  omitted  in  that  Roll."    It  is  this 
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Roll,  which  in  the  present  day  is  entitled  "  the  Great  Roll 
of  the  Tower,"  and  is  so  designated  in  the  introduction  to 
the  Statutes  of  the  Realm,  published  by  the  Record 
Commissionei*s  in  1810,  and  it  is  suggested  in  a  note  to 
that  introduction  that  certain  small  holes  in  the  edge 
of  the  membrane,  on  which  the  Statute  of  Gloucester 
is  written,  indicate  that  there  must  have  been  formerly 
other  membranes  which  have  been  detached  from  it. 
On  this  hypothesis  it  is  possible  that  this  roll  may  have 
been  the  Magnus  Rotulus  to  which  Sir  Robert  Cotton's 
legend  refers,  but  in  that  case  we  must  suppose  that 
MS.  Claudius  D.  ii.  contains  only  a  selection  of  the 
Statutes  contained  in  the  Great  Roll,  and  that  the  words 
with  which  the  legend  commence,  '*  Rotulus  Statutorum," 
are  to  be  interpreted  as  meaning  "  a  Roll  of  Statutes," 
and  not  "the  Roll  of  the  Statutes."  But  this  is  an 
interpretation  which  we  should  be  reluctant  to  accept, 
imless  further  examination  of  the  evidence  should  con- 
strain us  to  do  so.  That  the  provision  as  to  attorneys 
was  held  to  be  part  of  the  Statute  of  MeilK)n  in  the 
reign  of  Edward  I.  is  shown  by  a  passage  in  the  Mirroir 
des  Justices,  in  which  the  Chamberlain  of  the  City  of 
London  discusses  the  meaning  of  it  as  one  of  the  articles 
of  that  statute. 

"Le  point  de  Attornies  faire  en  suits  al  hundreds 
"  est  entendable  encest  manner  que  tout  puisse  suiter 
"  faire  attornie  pur  luy  per  cest  estatut  a  salver  son 
"  default,  pur  ceo  que  ne  poit  nul  judgment  etre  ren- 
"  due  per  attome  ne  nuUe  femme  est  nome  en  cest 
"  estatute  pur  ceo  quod  nul  judgment  est  rendable 
"  pur  femme." 

There  is  thus  no  difficulty  in  supposing  that  the  law 
authorising  the  employment  of  attorneys  by  that  name 
in  the  county  court  belongs  to  the  group  of  Statutes, 
which  passed  at  a  very  early  period  under  the  name  of 
the  Provisions  of  Merton.  The  office  of  Attornatus  under 
that  name  appears  to  have  been  recognised  in  England 
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early  in  the  reign  of  Henry  III.,  and  during  the  time 
when  Hubert  de  Burgh  was  Chief  Justiciary  (1215-1232). 
The  '*  Attomatus "  under  that  name  was  unknown  to 
Glanville,  in  whose  time  "  Responsalis  "  only  had  obtained 
admission  into  the  King's  Court,  his  name  being  boiTowed 
from  the  Novellae  of  Justinian.  The  recognition  of  the 
responsalis  in  the  King's  Court,  as  distinct  from  the 
essoniator,  was  a  step  in  advance  to  facilitate  the 
administration  of  justice. 

The  "  Essoniator "  could  only  make  excuses  for  the 
non-appearance  of  the  defendant,  the  "  responsalis,"  on 
the  other  hand,  was  the  representative  of  the  defen- 
dant in  the  special  suit,  and  could  bind  him  to  obey  the 
judgment  of  the  Court.     He  was  sent  by  the  defendant, 
to  use  Glanville's  language,  ad  lucrandum  vel  perdendum 
pro  eo  in  loco  suo  (L.  I.  c.  12),  and  if  the  defendant  after 
three  essoins  did  not  send  a  ''  responsalis  "  upon  a  further 
day  named  by  the  Court,  judgment  went  against  him 
by  default.     Glanville  has  dedicated  his  eleventh  book 
to  the  discussion  of  the  duties  of  a  "  responsalis ; "  he 
speaks  of  him  as  exercising  a  procuration  on  behalf  of 
the  suitor,  and  states  that  it  was  customaiy  for  the 
suitor  to  appoint  a  *'  responsalis,"  if  he  was  minded  so 
to  do,  before  the  Bang's  justiciaries  residing  in  the  Bench 
(coram  Justiciariis  Domini  Regis  in  Banco  residenti- 
bus).     Further,  it  would  appear  that  if  he  wished  to 
appear  by  a  "  responsalis "  in  the  county  court  he  had 
to  sue  out  a  King's  writ  to  that  effect,  for  the  King's 
judges  would  not  otherwise  allow  a  person  to  appear  by  a 
"  responsalis,"  seeing  that  the  words  of  the  King's  writ 
of  summons  commanded  the  defendant  to  appear,  and 
the  judges  held  that  the  writ  would  not  be  satisfied 
unless  the  defendant  appeared  before  them  in  his  proper 
person.     Hence  the  importance  of  the  Statute  of  Henry 
III.,  authorising  attorneys  to  appear  in  county  courts, 
as  it  rendered  it  unnecessary  for  suitors  in  those  courts 
to  sue  out  a  writ  of  "  Dedimus  potestatem  de  Attomato 
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"  faciendo/*  But  how  and  when  came  the  "  attorney  " 
to  be  recognised  in  the  King's  courts,  as  his  powers  were 
larger  than  those  of  the  responsalis  ?  Bracton,  for  in- 
stance, describes,  in  chapter  xxxii.  of  the  present  treatise, 
folio  212  b.,  certain  limitations  of  the  mandate  of  the 
responsalis,  whom  he  designates  by  the  more  familiar 
title  of  "ballivus,"  as  used  in  the  writ  of  novel  dissey- 
sine ;  "  Put  under  bail  and  good  sureties  such  a  one  or 
'*  his  bailiff,  if  he  be  not  himself  found,"  and  Bracton 
goes  on  to  say,  "  and  it  is  to  be  known  that  a  bailiff 
"  cannot  do  everything  which  his  lord  can  do,"  and 
fui-ther,  after  enumerating  certain  things  which  a  "  re- 
sponsalis" might  not  do,  the  text  is  continued  "but 
"  an  attorney  may  do  all  these  things."  It  is  not,  how- 
ever an  easy  question  to  decide  whether  the  office  of  the 
**Attomatus"  was  like  the  Great  Assise,  a  benignant 
concession  of  the  English  Crown  to  the  necessities  of  the 
suitor,  or  whether  it  was  a  foreign  institution  having  been 
fii-st  introduced  into  Normandy.  The  word  is  a  corrupt 
Latinism  coined  by  a  feudal  legist,  and  is  apparently  of 
that  hybrid  origin,  which  it  is  convenient  to  describe  as 
Anglo-Norman.  It  is  derived  from  the  word  "attor- 
"  nare,"  Anglice,  "  to  attoum,"  which  signified  originally 
the  process  whereby,  when  a  lord  conveyed  his  manor  or 
seignory  to  a  third  party,  he  attoumed  or  turned  over  to 
him  his  tenants  or  serfe.  If  we  could  be  certain  of  the 
time  when  the  Coustimiier  di  Normandie  was  first  com- 
piled, we  might  have  solid  ground  for  asserting  that  the 
word  is  of  Norman  origin,  and  was  introduced  into 
England  firom  Normandy,  as  the  Coustumier  de  Nor- 
mandie, after  treating  of  Pledeurs  and  Conteurs  in  chap- 
ters Ixiii.  and  Ixiv.,  proceeds  in  chapter  Ixv.  to  treat  of 
attorneys  in  these  words : 

"  Attoum^  est  cil  qui  est  attourn^  par  devant  la  jus- 
"  tice  pour  aulcun  en  eschiquier  ou  en  assise,  ou  il  y  a 
"  record  a  poursuyr  ou  k  defendre  sa  querelle  et  sa 
"  droicture." 
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Count  Beugnot,  in  his  introduction  to  the  Assises  of 
La  Cour  des  Bourgeois,  being  the  second  division  of  his 
great  work  on  *'  Les  Assises  de  Jerusalem/'  published  at 
the  Imprimerie  Boyale  in  Paris  in  1841,  assigns  the  date 
of  1180  to  the  ancient  "  Coustumier  de  Normandie."  If 
this  date  be  correct,  which  is  earlier  than  the  usual  date 
assigned  to  that  work,  it  would  make  the  collection  of 
Norman  customs  to  be  coeval  with  the  work  of  Glan- 
ville,  and  in  that  assumption  there  would  be  no  difficulty 
in  supposing  that  the  office  and  the  title  of  attorney  was 
imported  into  England  from  Normandy.  This  importa- 
tion would  contribute  to  a  still  more  complete  adminis- 
tration of  justice  in  England,  inasmuch  as  the  mandate 
of  the  attorney  was  more  extensive  than  that  of  the 
**  responsalis/'  and  his  fuller  power  of  representing  his 
principal  would  enable  the  Courts  to  deal  more  thoroughly 
with  the  merits  of  each  case  as  it  came  before  them.  On 
this  supposition  the  jurisprudence  of  the  Normans  was 
in  advance  of  the  jurisprudence  of  the  Franks,  for  Pierre 
de  Fontaines  and  Philippe  de  Beaumanoir,  the  earliest 
expounders  of  the  ancient  customary  laws  of  the  Franks, 
make  no  allusion  to  the  mandate  of  the  attorney,  but 
simply  speak  of  "  procureurs,"  who  might  act  for  the 
defendant,  but  not  for  the  plaintiif. 

Pierre  de  Fontaines  is  supposed  to  have  wiitten  his 
famous  work,  entitled  "  Le  Conseil  de  Pierre  de  Fon- 
"  taines"  about  the  year  1253,  and  Philippe  de  Beau- 
manoir to  have  composed  his  equally  famous  "  Coutumes 
"  de  Beauvoisis"  in  1283.  It  has  been  usual  hitherto 
to  attribute  the  ancient "  Coutume  de  Normandie "  to 
Pierre  de  Fontaines  or  to  Kobert  le  Norman,  and  to 
suppose  it  to  have  been  compiled  in  the  middle  of  the 
thirteenth  century,  in  which  case  it  would  not  have  been 
the  channel  through  which  the  office  of  attorney  was 
imported  into  England,  that  office,  as  already  mentioned, 
being  known  in  England  in  the  early  part  of  the  reign 
of  Henry  III.,  if  not  as  early  as  in  the  reign  of  King  John. 
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There  can  be  no  doubt  that  the  Statute  of  Henry  III., 
whatever  may  be  its  precise  date,  did  not  create  the  office 
of, attorney.  Sir  Anthony  Fitzherbert  (anno  1581)  in 
his  treatise  entitled  "  La  Nouvelle  Natura  Brevium," 
a  work  of  the  highest  authority,  says,  in  treating  of  the 
writ  of  "  Dedimus  potestatein,"  "  it  seemeth  that  the 
"  King  by  his  prerogative  and  before  the  statutes  might 
"  give  a  warrant  to  a  man  to  make  attorney  in  every 
"  action  or  suit,  and  that  as  well  unto  the  demandant 
*'  or  tenant,  as  unto  the  plaintiff  or  defendant,  and  that 
"  he  might  direct  his  writs  or  letters  to  the  judges  of 
"  the  courts,  commanding  them  to  attend  and  receive 
"  such  persons  by  their  attorneys,  and  that  the  judges 
"  are  bound  to  receive  the  same."  This  is  in  full 
accordance  with  the  language  in  which  Qlanville  informs 
us  that  a  party  in  a  suit  might  appoint  a  responsalis 
before  the  justiciaries  in  the  Curia  Regis  to  appear  for 
him,  "  ad  lucrandum  vel  perdendum,"  either  in  the 
Curia  Regis  or  in  any  other  court.  That  the  office  of 
"  the  attorney  "  acquired  a  rapid  increase  of  authority 
during  the  reign  of  Henry  III.  will  be  apparent  by  a 
comparison  of  the  chapter  in  Biitton  on  attorneys  (1.  vi. 
ch.  X.)  with  the  statement  in  Bracton  ah*eady  referred 
to  as  to  the  limitation  of  the  functions  of  a  bailiff  (folio 
I  212  b.).  There  is  no  reason,  however,  to  suppose,  although 
general  attorneys  had  come  to  be  appointed  by  the  Lord 
Chancellor  under  Letters  Patent  of  the  Crown  in  the 
reign  of  Henry  III.,  and  such  attorneys  could  act  in  all 
pleas  as  fully  as  if  they  had  special  letters  of  attorney 
from  a  party,  that  the  Crown  itself  had  any  attorney- 
general  in  that  reign.  The  earliest  mention  of  a  per- 
manent attorney  of  the  Crown  occurs  in  the  seventh 
year  of  King  Edward  I.  Such  is  the  statement  of  a 
Government  official  in  a  letter  addressed  to  Sir  James 
Marriott  at  the  time  when  he  was  King's  Advocate 
General,  which  has  been  printed  by  Mr.  W.  Forsyth, 
Q.C.,  in  his  "  Cases  and  Opinions  on  Constitutional  Law," 
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p.  91.^  The  office  of  the  King's  solicitor  on  the  other 
hand  was  not  created  before  1  Edward  IV.,  when  a 
solicitor-general  for  the  Crown  was  appointed,  and  the 
King's  permanent  attorney  had  at  that  time  the  additional 
title  of  "  general "  annexed  to  his  office.  By  a  strange 
irony  of  &te  the  time-honoured  title  of  attorney  has 
become  disparaged  in  the  present  day,  and  has  been 
ordered  by  Act  of  Parliament  to  be  henceforth  discarded 
for  that  of  solicitor.  But  the  office  of  solicitor  appears 
to  have  been  in  its  origin  of  a  mean  character  as  com- 
pared with  that  of  the  attorney,  and  its  functions  are 
described  in  Dr.  Cowel's  Law  Dictionary  in  terms,  which 
would  not  have  warranted  the  expectation  at  that  time, 
that  the  title  of  solicitor  would  have  displaced  within 
a  century  and  a  half  after  its  publication  (anno  1728)  the 
more  dignified  title  of  attorney.  An  explanation  of  this 
fact  may  possibly  be  sought  for  in  the  condescension  of 
Parliament  to  the  popular  belief  that  the  solicitor  is  more 
conversant  with  the  administration  of  equity  than  the 
attorney,  and  that  in  a  scheme  for  the  better  administra- 
tion of  justice,  which  provides  that  whenever  law  and 
equity  are  in  conflict,  equity  shall  prevail,  the  solicitor's 
title  is  more  appropriate  to  the  practitioner  than  the 
title  of  attorney,  and  is  more  full  of  promise  to  the  ear 
of  the  suitor. 

The  remaining  paragraphs  of  the  Provisions  of  Merton 
will  be  discussed  hereafter  in  connexion  with  the  pas- 
sages of  Bracton's  text,  which  have  a  bearing  on  them 
or  in  which  they  are  noticed.  Such  passages  occur  in 
f.  253  b.,  f  373,  and  f.  41G  b.  The  last  of  these  passages 
throws  light  on  the  method  of  making  laws  before  the 
Commonalty  of  the  land  were  summoned  to  Parliament, 


^  A  copy  of  this  letter  is  pre- 
seryed  in  a  manuscript  Letter  Book 
of  Sir  James  Marriott's  in  the  pos- 


session of  the  Editor.  There  is  no 
date  to  it,  but  the  writer  signs  him- 
self J.  Stainsby. 
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and  illustrates  the  practice  before  that  time  of  accepting 
as  law  the  judgments  of  the  Curia  Regis,  equally  as  the 
resolutions  of  the  bishops  and  barons  assembled  in  the 
presence  of  the  King  in  Council. 

T.  T. 
Temple,  1879. 
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LIBER  QXJARTUS: 

QUI  DIVIDITUR  IN  SEPTBM  TRACTATUS,  QUORUM  PRIMUS 
EST  DE  ASSISIS  NOViB  DISSEYSINiB.* 


Dedmsi- 
one  pos- 
sessionmii, 


f.  160. 


Cap.  I. 

Dictum  est  suprib  de  actionibus  criminalibus,  &  in- 
juriarum  quae  personales  sunt,  &  pertinent  ad  coronam 
domini  regis.  Nunc  autem  dicendum  est  de  actionibus 
civilibus.  Et  hujusmodi  qusedam  sunt  reales,  &  quseda 
sunt  personales,  sed  primd  de  realibus  actionibus  dica- 
tur.  Et  est  reru  possessio,  &  est  |)prietas,  &  prim6 
dicend  est  de  possessione  qua  de  pprietate  ratione 
supradicta.  Et  sciend  q  possessionum,  quaedam  nuda 
pedu  positio,  quae  dicitur  intrusio,  &  dicitur  nuda,  ed 
qudd  non  vallatur  aliquo  vestimento,  &  minimum  ha- 
bet  possessionis  &  omnino  nihil  juris,  &  in  parte  habet 
naturam  cu  disseysina  et  in  quibusd  sunt  dissimiles, 
quia  ubicunq,  est  disseysina,  ibi  quodammodo  est  in- 
trusio, quantum   ad   disseysitorem,  sed  no  h  contrario, 


1  In  MS.  Rawlinson  c.  159  there 
is  here  no  division  of  Books.  In 
MS.  Rawlinson  c.  160  there  is  a 
division  with  this  title,  ''Incipit 
"  liher  quartos  de  assisis,  qui  divi- 
«  diturin  septemtractatus.  Qnor- 
«  um  primus  est  de  assisa  iipye 
"  disseisine.  Qui  incipit  hie." 
In  MS.  Godbold  there  is  no  diviaion, 


and  the  text  is  continued  '^  De  ac- 
"  tionibns  civilibus "  ;  but  the  text 
breaks  ofiF  at  the  end  of  Chapter  II., 
and  a  new  book  commences  with 
the  title,  <'  Dictum  est  supra  qualiter 
''  possessio  acquisita  ex  qnaconque 
^  causa  acquisitionis  de  voluntate 
"  possessoris  adaliumtrausferatur." 
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LAWS  AND  CUSTOMS  OF  ENGLAND : 

WHICH  IS  DIVIDED  INTO  SEVEN  TREATISES,  OF  WHICH 
.  THE  FIRST  IS  ON  ASSISES  OF  NOVEL  DISSETSINE. 

Chapter  I. 

We  have  spoken  above  concerning  criminal  actions,        i. 
and  injuries  which  are  personal,  and  which  pertain  to^j^*g|®^ 
the  crown  of  the  king.     We  must  now  speak  of  civil  of  poases- 
actions.     And  of  this  kind  some  are  real,  and  some  are  ^^^°"' 
personal,  but  let  us  first  speak  of  real  actions.    And  there 
is  the  possession  of  things,  and  there  is  the  property  of 
things,  and  first  let  us  speak  of  possession  rather  than  of 
property  for  the  reason  above  mentioned.    And  it  is  to 
be  known  that  of  possessions  one  kind  is  the  bare  placing    f.  leo. 
of  the  feet,  which  is  called  intrusion,  and  it  is  called  bare 
because  it  is  not  fenced  with  any  clothing,  and  has  the 
least  amount  of  possession  and  altogether  no  right,  and 
in  part  it  has  the  same  nature  with  disseysine,  and  in 
some  things  they  are  unlike,  because  wherever  there,  is 
disseysine,  there  in  some  manner  is  intrusion,  as  regards 
the  disseysor,  but  not  the  converse,  because  wherever 
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quia  ubicunq,  est  intrusio,  ibi  non  est  disseysina  prop- 
ter vacuam  possessionem,  &  in  utroq^  casu  possessio 
est  nuda,  donee  ex  tempore  et  seysina  pacifica  acqui- 
ratur  vestimentmn.  Est  et  alia  possessio,  quae  paru 
L.  II.  habet  possessionis  et  nihil  juris,  sicut  iLa  quae  precaria 
I'sJ^^'  est,  et  clandestina,  sicut  violenta,  et  talis  ex  tempore 
nunqua  sibi  vestimentum  acquirit.  Est  et  alia,  quse 
aliquid  possessionis  habet  et  nihil  juris,  sicut  ilia  quse 
conceditur  ad  terminu  anno?,  ubi  nihil  exigi  poterit 
nisi  usus  fructus.  Est  etiam  quseda  quse  multum  ha- 
bet possessionis  et  nihil  juris,  sicut  ilia  qua  quis  habet 
ad  vitam  tantiim,  ex  causa  dotis,  vel  donationis,  vel 
alia  quacun%  causa.  Est  etiam  quaedam  possessio  quae 
plus  habet  possessionis  et  multum  juris,  sicut  ilia,  ubi 
quis  habet  liberu  tenementum  et  feodum  sibi  et  hflsre- 
dibus  suis.  Est  etiam  qusedam,  quse  plurimum  habet 
possessionis  et  plurimum  juris,  sicut  est  ilia,  in  qua 
quis  habet  liberum  tenementum,  f  eodu  et  gprietatem. 
Et  cijim  talis  habet  plurimum  possessionis,  et  pluri- 
mum juris,  alius  tamen  in  eodem  habere  poterit  jus 
majus. 

Cap.  IL 
I.  Prim6  ver6  dicend  est  de  ilia,  quae  nuda  est  omnino 

sioD^nae  ^*'  ^^^®  aliquo  vestimento,  quae  dicitur  intrusio,  et  sic 
nuda  est,  de  aliis  consequet^r  dicatur  p  ordine.  Videndum  igi- 
vei  dicitur.  ^^  ^^j^j  gj^  intrusio,  et  sdendu  q  intrusio  est,  ubi 
quis  (cui  nuUu  jus  competit  in  re  nee  scintilla  juris) 
possessione  vacua  ingreditur,  que  nee  corpore  nee 
animo  possidetur,  sicut  haereditatem  jacentem  ante- 
quam  adita  fuerit  ab  haerede,  vel  saltem  k  dno  capi- 
tal! ratione  custodise,  vel  ratione  eschaetae,  si  fortS 
haeredes  non  existant,  vel  si  post  mortem  alicujus,  p 
fine  factum,  vel  per   modum   donationis,  ubi  successio 
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there  is  intrusion,  there  is  not  disseysine  on  account  of 
the  vacant  possession,  and  in  each  case  the  possession  is 
bare,  until  clothing  has  been  acquired  by  time  and  peace- 
able seysine.  There  is  likewise  another  possession,  which 
has  little  possession  and  no  right,  such  as  that  which  is 
precarious  and  clandestine,  such  as  is  violent,  and  such 
possession  never  acquires  for  itself  clothing.  There  is 
another,  which  has  something  of  possession  and  no  right, 
such  as  that  which  is  granted  for  a  term  of  years,  where 
nothing  can  be  exacted  except  the  usufruct.  There  is 
also  some  possession,  which  has  much  possession  and  no 
right,  like  that  which  a  person  has  for  life  only  on 
account  of  dower,  or  on  account  of  donation  or  for  some 
other  reason.  There  is  also  a  certain  possession,  which 
has  more  possession  and  much  right,  such  as  those  things, 
where  a  person  has  a  free  tenement  and  the  fee  for  him- 
self and  his  heirs.  There  is  also  a  certain  possession, 
which  has  the  most  possession  and  the  most  right,  such 
as  that,  in  which  a  person  has  a  free  tenement  and  the 
fee  and  the  property.  And  when  such  a  person  has  the 
most  possession  and  the  most  right,  another  person  how- 
ever may  have  a  greater  right  in  the  same  thing. 

Chaptee  II. 

But  we  must  first  of  all  speak  of  possession,  which  is       i. 
bare  and  without  any  vesture,  which  is  called  intrusion,  ^^I^^JJ^h 
and  so  let  us  speak  of  the  others  in  order.     We  must  see  is  i»ie  or 
therefore  what  is  intrusion,  and  it  is  to  be  known  that  ^®®*^^* 
intrusion  is,  when  a  person,  who  has  no  right  in  a  thing 
nor  even  a  spark  of  right,  enters  into  a  vacant  possession, 
which  is  possessed  neither  mentally  nor  bodily,  as  an 
inheritance  lying  vacant  before  it  is  entered  upon  by  the 
heir,  or  at  least  by  the  chief  lord  for  the  purpose  of 
custody  or  for  the  purpose  of  escheat,  if  by  chance  there 
are  no  heirs,  or  if  after  the  death  of  any  one,  after  the 
making  of  a  fine>  or  through  means  of  donation,  where 
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give   locum   vendicare   no   possit,  vel   si  post  mortem 

alicujus,  qui  tenuit  ad  vitam,  debeat  tenementu  leverti 

ad  proprietarium,  ponat  quis  se  in  seysinam,  antequam 

tenementum   illud  perveniat   ad   ilium,  ad  quem  per- 

venire  deberet,  ex  praedictis  causis.     Et  qu»  possessio 

vacua  dici  debeat  &  quae  non,  supiA  suflBicienter  videri 

L.  II.  c.  1.  potent,  in  titulo  de  acquirenda  possessione.     Cilm  au^ 

^   "  tern  quis   ita  se   intruserit,  ctim  nihil  juris  habeat,  & 

hseredem  venientem,  vel  dominum  capitalem   (ut  prce- 

dictum   est),  vel   eum   ad   quem   tenementum    reverti 

deberet  pluribus  modis,  per  finem  factum,  per  modum 

donationis,  vel   ut   eschaeta  pro  defectu,  vel  g  delicto, 

'  vel  alio  quocunq,  modo    non  admiserit :  succurritur  ei 

ad  que  tenementu  reverti  debet  pluribus  modis,  secun- 

f.  160  b.  diim   diversitatem   casuum,   p   talia   brevia,  si  autem 

reverti   debeat   ad   dominu  capitale  tanquam  eschaeta 

sua,  e6  qudd   feoflTatus   sibi  &  hseredibus  suis   de   cor- 

pore  suo  gvenientibus  obierit  sine  hserede  de  se,  s.  de 

corpore  suo,  tunc  sic. 

2.  Rex  vie.  salutem.    Pone   p  vadiu  &  salvos  plegios, 

^uVre^rti  ^^^  certos  plegios  A.  quod  sit  coram  &c.  ad  responden- 

debet  ut     dum  B.  quare  intrusit  se  in  tanta  terra  cum  pertinen- 

tonqu^     tiis   in   tali  villa,  qua  C.  tenuit  de  pdicto  B.  &  unde 

adcapi-      idem  C.  fuit   seysit^  die   quo   obiit,  &  qusB   ad  ipsum 

mimim       B.  reverti  debuit  tanqua  ad  capitalem  dnm  illius  feodi, 

pluribus     eo  quod  pd  C.  obiit  sine  hserede  de  se,  &  habeas  &c. 
ratiombus.  m     i      o  ' 

Teste  &c. 

,    3.  Item  aliud  de  eodem,  ubi  quis  se  intruserit  in  ter- 

intruserit  ^a^  aliquam  quasi  haeres,  ciim  non  sit,  super  seysinam 

in  terrain  domini  capitalis,  &  quae  remanere  debet  in  manu  sua, 

et  qu»  *  donee   rectus  heres  veniret  ad  faciendum  ei,  quod  de 

reverti  j^j.^  facere  deberet,  &  tunc  sic. 

debet.  ''  ' 
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succession  cannot  claim  a  place^  or  if,  after  the  death  of 
any  one  who  held  it  for  life,  a  tenement  ought  to  revert 
to  the  proprietor,  some  one  puts  himself  into  seysihe, 
before  that  tenement  comes  to  him,  to  whom  it  ought  to 
come,  for  the  aforesaid  reasons.  And  what  possession 
ought  to  be  called  vacant,  and  what  not,  may  be  sufficiently 
seen  in  the  title  concerning  the  acquiring  of  possession. 
But  when  a  person  has  so  intruded  himself,  when  he 
has  no  right,  and  has  not  admitted  the  heir  coming  to 
it,  or  the  chief  lord  (as  aforesaid),  or  him  to  whom  the 
tenement  ought  to  revert  in  various  ways,  by  the  making 
of  a  fine,  by  means  of  donation,  or  as  an  escheat  from 
default,  or  for  an  offence,  or  in  any  other  manner,  succour 
is  aflferded  to  him  to  whom  the  tenement  ought  to  revert 
in  several  ways,  according  to  the  diversity  of  cases  by  1 160  b. 
writs  of  this  kind,  but  if  it  ought  to  revert  to  the  chief 
lord ,  as  hisescheat,  because  the  feoffee,  who  held  it  for 
himself  and  the  heirs  springing  from  his  own  body,  has 
died  without  offspring  from  himself,  that  is  from  his 
own  body,  then  in  this  way. 

The  king  to  the  viscount  greeting.    Place  A.  under       2. 

bail  and  safe  sureties  or  certain  sureties,  that  he  shall  ing*^!^^ 

be,  &c.  to  answer  B.  why  he  has  intruded  himself  into  so  ^^^^ 

much  land  with  its  appurtenances  in  such  a  vill,  which  J^grt  as 

C.  held  of  the  aforesaid  B.,  and  of  which  the  said  C.  was  »n  escheat, 

seysed  on  the  day  on  which  he  died,  and  which  ought  to  to  the  chief 

revert  to  B.  as  to  the  chief  lord  of  that  fee,  inasmuch  as  ^°'^»  ^^^ 

maDY 

the  aforesaid  C.  has  died  without  an  heir  from  his  body,  reasons, 
and  have,  &c.     Witness,  &c. 

Likewise  another  writ  concerning  the  same,  where  a ...    ^• 
person  has  intruded  himself  in  a  certain  land,  as  if  he  one  has 
were  the  heir,  when  he  is  not,  upon  the  seysine  of  the  w*™^^ 
chief  lord,  and  which  ought  to  remain  in  his  liands,  until  into  a  cer- 
the  right  heir  should  come  to  do  that  to  him,  which  he  ^^^  |jjj^'. 
ought  to  do  of  right,  and  so  thus.  ought  to 

revert 
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4.  Ad  respondendum  quo  warranto  se  intrusit  in  iantam 

^^^^^^  terram,  quae  est  de  feodo  ipsius  B.  &  qua  prsedictus 
seintroflit.  B.  ceperat  in  manu  suam,  donee  rectus  lieeres  veniret 
ad  &ciendum  ei,  q^  de  jure  facere  deberet,  ut  didt,  & 
habeas  &a  Et'  sic  copetit  capitali  domino  actio  ra- 
tione  eschaetae,  &  ratione  custodise.  Et  ctun  nullum 
competat  ei  remedium  ordinariu,  q^  loqui  possit  de  sey- 
sina  propria  vel  antecessoris,  de  necessitate  recurritur 
ad  extraordinarium,  &  ad  hujusmodi  brevia  formata, 
Item  aliud  de  eodem  jure  alicui  oompetente,  &  tunc 
sic. 

^'  Ad  ostendendum   quare  intrusit   se   in  tanta  terra 

introsione.  &c.  qiiam  B.  damat  tenere  de  C.  filio  &  haerede  D. 
qui  quidem  terram  illam  dedit  prsedicto  B.  in  ligea 
potestate  sua,  de  assensu  &  voluntate  prsedicti  C.  filii 
&  hseredis  sui,  &  similiter  de  assensu  &  voluntate 
pdicti  A.  capitalis  domini  illius  terrae  (ut  didt)  vel 
aliter. 

6.  Quare  se  intrusit  in  tantam  terram  &c.  quam  idem 

seSteuSL  ^-  clamat  versus  praedictum  A.  p  breve  nostru  de 
recto  in  tali  curia.  Et  unde  idem  A.  se  posuit  in 
magnam  assisam  nostram,  &  pquisivit  sibi  breve  nos- 
trum de  pace  nostra  habenda,  usqj  ad  adventmn  justil 
in  partes  illas,  &  in  quas  nondum  venerunt,  ut  idem 
A.  dicit,  vel  aliter:  Quare  se  intrusit  in  tantam  ter- 
ram &c.  quae  ad  ipsum  B.  reverti  debuit  post  mortem 
taUs  mulieris,  quae  terram  illam  tenuit  in  dotem  de 
dono  talis,  ratione  finis  facti  inter  praedictos  B.  &  ta- 
lem  antecessorem  ipsi^  A.  cujus  hasres  ipse  est  ut  didt. 
Et  hujusmodi  forma  brevis  locum  habet  in  omni  casu, 
ubi  quis  se  intruserit  in  terram  aliquam,  quam  quis 
tenuerit  ad  vitam  suam  nomine  dotis,  vel  p  legem 
Angliae,  vel  alio  quocunq^  modo,  &  quae  reverti  debe- 
ret  post   mortem  talium  ad  verum  haeredem,  vel  ad 
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To  answer  upon  what  warrant  he  has  intruded  him-        4. 
self  into  so  mucsh  land,  which  is  of  the  fee  of  B.  himself,  ^^^ 
and  which  B.  aforesaid  has  taken  into  his  hand  until  the  warrant 
right  heir  should  come  to  do  that  to  him,  which  he  ought  introded 
of  right  to  do,  as  he  says,  and  have,  &c.    And  so  the  liimself. 
chief  lord  is  entitled  to  an  action  by  reason  of  escheat 
and  by  reason  of  custody.      And  when  he  should  be 
entitled  to  no  ordinary  remedy,  that  he  may  speak  of 
his  own  seysine  or  of  that  of  an  ancestor,  recourse  is  of 
necessity  had  to  an  extraordinary  remedy  and  to  formal 
writs  of  this  kind.    Likewise  another  writ  concerning 
the  same  right  attaching  to  any  one,  and  then  thus. 

To  show  wherefore  he  has  intruded  himself  into  so  5. 
much  land,  which  B.  claims  to  hold  of  C.  the  son  and  heir  ^^^^ 
of  D.,  who  gave  that  land  to  the  aforesaid  6.  in  his  liege 
power  of  the  assent  and  free  will  of  the  aforesaid  C.  his 
son  and  heir,  and  in  like  manner  of  the  assent  and  free 
will  of  the  aforesaid  A.  the  chief  lord  of  that  land  (as  he 
says),  or  otherwise. 

Wherefore  he  has  intruded  himself  into  so  much  land,  &c.,        6. 
which  the  said  B.  claims  against  the  aforesaid  A.  by  our  "^?!^"*' 
writ  of  right  in  such  a  court,  and  whence  the  said  A.  has  he  has 
placed  himself  upon  our  great  assise,  and  has  requested  for  ^^^^ 
himself  our  writ  concerning  the  maintenance  of  our  peace 
until  the  coming  of  our  justiciaries  into  those  parts,  and 
into  which  they  have  not  yet  come,  as  the  said  A.  says, 
or  otherwise :  wherefore  he  has  intruded  himself  into  so 
much  land,  &c.,  which  ought  to  revert  to  B.  after  the  death 
of  such  a  woman,  who  held  that  land  in  dower  from  the 
donation  of  such  a  one,  by  reason  of  a  fine  made  between 
the  aforesaid  B.  and  such  an  ancestor  of  B.  himself, 
whose  heir  he  is,  as  he  says.    And  this  form  of  writ  has 
a  place  in  every  case,  where  any  one  has  intruded  him- 
self into  any  lajid,  which  a  person  held  for  his  life  in  the 
name  of  dower,  or  by  the  law  of  England,  or  in  any 
other  way,  and  which  ought  to  revert  after  the  death  of 
certain  persons  to  the  true  heir  or  to  others  by  making 
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alios  p  finem  factum,  vel  alio  modo  quocunq^.  Si  au- 
tern  tales  in  vita  ^ua  donationes  fecerint,  tunc  locum 
habebit  breve  de  ingressu,  sicut  infr^  dicetur. 

7.  •  Ite  poterit  quis  post  morte  uxoris  susb  se  tenere  in 

mortem      seysina   tanqua   p   legem   Angliee,   licfet   liberos  simul 

B  ^t^neriT  ^^^  babuerint,  &  tunc  fiat  tale  breve :  Quia  possessio 

in  pQBBe»-   aliquando  jus  parity  &  quia  p  possessione  psumitur  de 

Bione.        j^jpg^  jjgj^  infra   annum  ad   min^  ejiciat  verua   haeres 

intrusorem,  vel  si  non,  versus  eum  pquirat  per  breve, 

quia  de  longiori  tempore  non  respondebit  ad  intrusio- 

nem.    Ut  de  termino  Sancti  Mich,  anno  regis  H.  nono 

incipiente   decimo   in  com  Norf.  &  Suf.  de   Simon   de 

Rakfeld,  quod  post  longum  tempus  agi  non  poterit  de 

intrusione,  scilicet  post  decem  annos  vel  duodecem,  nee 

f.  161.    p   breve   nee   sine   brevi.     Si  autem  intrusor  recenter 

ejectus  fuerit  &  antequam  babuerit  longum  tempus  & 

pacificum  (annale  videtur  secundttm  quosdam),  per  as- 

sisam  novae  disseysine  no  recuperabit,  ut  de  itinere  M. 

de   Patesbul   in   com   Hereford  &  Wigorn  anno   regis 

Henrid  tertio,  assisa  novae  disseysinae  si  W.  Camber- 

lanus.     Si  autem,  fiat  tale  breve.    Praecipe  A.  g  justfe  & 

sine  dilatione  reddat  B.  tantam  terram  &c.  &  in  quam 

non  habet  ingressum  nisi  p  intrusionem,  quam  fecit  in 

eandem   terram    post   mortem  talis  &c.    Et  si  tenens 

dicit  q  nihil  teneat,  nisi   nomine  alicuj^  qui  fuit  infra 

aetatem   &   in  custodia  sua,  &  qu5d  inde  nihil  lucrari 

possit  nee  perdere,  cadit  breve.     Item  si  uterq^  nomi- 

netur   in   brevi    tam   custos   qukm  minor,  cadit  breve 

pro   custode:   quia  nihil   inde   tenet  nisi  nomine  cus- 

todije.     Si  autem,  ita  dicatur. 

_     8*  Pone  per  vadium  &  salvum  &c.  ut  supra,  &  ita  quod 

Breve  de  ,.  *  .  ..  ,.  -   •     •      t_       •       . 

attachi-      actio  omnmo  sit  personabs,  quavis  m  brevi  uterq,  no- 

endo. 
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a  fine,  or  in  any  other  way.  But  if  such  persons  during 
their  lifetime  have  made  donations,  then  a  writ  of  entry, 
as  will  be  explained  below,  will  have  a  place. 

Likewise  a  person  may  after  the  death  of  his  wife      .7. 
keep  himself  in  seysine  as  if  by  the  law  of  England,  aft«r  th^'* 
although  they  have  not  had  children  together,  and  then  death  of 

^  t         -I  •!•  i  ••  i-  his  wife 

let  such  a  writ  issue :  because  possession  is  sometimes  has  kept 
the  parent  of  right,  and  because  from  possession  there  is  himself  in 
a  presumption  concerning  right,  therefore  let  the  true 
heir  eject  the  intruder  within  a  year  at  least,  or  if  not, 
let  him  proceed  against  him  by  a  writ,  for  after  a  longer 
time  he  shall  not  answer  to  the  intrusion.  As  in  Michael- 
mas term  in  the  ninth  and  tenth  years  of  king  Henry,  in 
the  counties  of  Norfolk  and  Suffolk,  concerning  Simon  de 
Bakfeld,  that  after  a  long  time  no  action  for  intrusion 
will  lie,  for  instance  after  ten  or  twelve  years,  neither 
with  a  writ  nor  without  one.  But  if  the  intruder  has  f.  lei. 
been  recently  ejected  and  before  he  has  had  a  long  and 
peaceable  time  of  possession  (a  year's  time  according  to 
the  opinion  of  some)  he  shall  not  recover  by  an  assise  of 
noVel  disseysine,  as  in  the  iter  of  Martin  de  Pateshull  in 
the  counties  of  Hereford  and  Worcester  in  the  third  year 
of  king  Henry,  an  assise  of  novel  disseysine,  if  William 
the  Chamberlain.  But  if  so,  let  such  a  writ  issue. 
Enjoin  A.  that  justly  and  without  delay  he  restore  to  B. 
so  much  land,  &a,  and  into  which  he  has  no  entry  except 
by  an  intrusion;  which  he  made  into  the  same  land  after 
the  death  of  such  pn  one,  &c.  And  if  the  tenant  say 
that  he  holds  nothing,  except  in  the  name  of  some  one, 
who  is  below  age  and  in  his  wardship,  and  that  he  can- 
not gain  or  lose  anything  by  it,  the  writ  falls.  Like- 
wise if  both  are  named  in  the  writ,  the  guardian  and  the 
minor,  the  writ  falls  as  regards  the  guardian,  because  he 
holds  nothing  therein  except  in  the  name  of  wardship. 
But  if  so,  let  it  be  thus  worded : 

Put  under  bail  and  safe  sureties,  &c.  as  above,  and  so        ®- 
that  the  action  may  be  altogether  personal ;  although  attach- 

ment. 
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minetur,  non  cadit  breve,  ctun  aliquo  casu  sapiat 
naturam  novsd  difiseysinsd :  quia  non  agitur  specialiter 
de  tenemento  cum  intrusione,  sed  tantilm  de  intru* 
sione  per  se,  &  ubi  culpabiles  esse  poterunt  de  intru- 
sione  tarn  illi  qui  jus  habent  in  re,  qusbn  illi  qui  jus 
non  habent.  Ciun  autem  intrusor,  ciim  recenter  ejec- 
tus  fuerit,  habere  non  possit  assisam,  eade  ratione  nee 
convictionem  super  assisam,  si  per  assisam  amiserit. 
Item  si  non  habeat  actionem,  nec^  exceptionem,  si  ali- 
quem  spoliaverit,  si  ad  ipsum  nihil  pertineat  dissey- 
sina:  ut  si  dicat  fort^  q  disseysitus  servus  sit,  vel  q 
nihil  juris  habuerit  in  tenemento,  vel  qu6d  bastardus, 
vel  quod  teneram  seysina,'  quia  nihil  ad  eum :  &  quia 
si  petere  vellet  per  actionem,  nulla  ei  competeret.  Et 
sic  posset  tenens  semper  remanere  in  possessione,  licdt 
nihil  juris  haberet  in  re  posisessa :  Quia  ciun  neuter 
jus  habeat,  melior  est  causa  possidentis,  &  ided  si  iUe 
qui  jus  non  habeat  talem  ejidat,  ejector  exceptionem 
contra  ipsum  non  habebit,  ciStm  si  peteret,  actionem 
non  haberet. 

9.  Item  agere  poterit  de  intrusione  quis,  ubi  ratione 

hiwde^"    alicuj^  chartse  vel  homagii   se  posuerit   quis  in  seysi- 

intnuione.  nam   de  aliquo  tenemento,  de  quo  nullam  habuit  sey- 

sinam  in  vita  donatoris.    Item  si  se  posuerit  in  seysi- 

nam  sine  brevi  procuratorio  vel  warranto. 

10.  Item   si   ciun   duobus   tsucta,  fuerit  donatio  &  alteri 

diSbM       ^^^^    traditio,    unus    gpria    autoritate    ratione    nudse 

facta  fuerit  chartse  SO  posuerit  in  seysina.    Ite   fieri  poterit  breve 

et^de**^'     de  intrusione  breviter  &  in  generaJi  forma,  sic:   Oete- 

introsione.  surus  quare  intrusit  se  in  tantam  terram  &c.  quam  B. 

qui  nuper  obiit,  tenuit   de   eodem  A.  ad  vitam   suam 

tantiun,  &  quad  post  mortem  ejusde  B.  ad  eundem  A 

reyerti  debuit,  ut  idem  A.  dicit,  &  habeas  &c. 
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both  be  named  in  the  writ,  the  writ  does  not  fall, 
since  in  some  case  it  savours  of  the  nature  of  novel 
disseysine ;  because  the  proceeding  is  not  specially  con- 
cerning a  tenement  with  intrusion,  but  only  concerning 
an  intrusion  by  itself,  and  where  those  who  have  a 
right  in  the  thing,  as  well  as  those  who  have  no  right, 
may  be  culpable  for  the  intrusion :  but  since  the  intru- 
der, when  he  has  been  recently  ejected,  cannot  have 
an  assise,  for  the  same  reason  he  cannot  have  a  convic- 
tion upon  an  assise,  if  he  has  lost  by  an  assise.  Like- 
wise since  he  has  not  an  action,  neither  has  he  an  excep- 
tion if  he  has  despoiled  any  one,  if  the  disseysine  does 
not  at  all  pertain  to  him ;  as  if  he  should  say  that  the 
party  disseysed  is  a  serf,  or  that  he  has  no  right  in  the 
tenement,  or  that  he  is  a  bastard,  or  that  he  has  a  tender 
seysine,  because  nothing  belongs  to  him,  and  because  if 
he  claimed  by  an  action,  he  is  not  entitled  to  any.  And 
thus  a  tenant  may  remain  always  in  possession,  although 
he  may  have  no  right  in  the  thing  possessed.  For  when 
neither  has  any  right,  the  cause  of  him  who  is  in  posses- 
sion is  preferable,  and  accordingly  if  he  who  has  no  right 
ejects  such  an  one,  the  ejector  will  not  have  any  excep- 
tion against  him,  since  if  he  were  the  claimant,  he  would 
not  have  any  right  of  action. 

Likewise  a  person  may  proceed  for  intrusion,  where  by       9. 
reason  of  any  charter  or  homage  he  has  put  Wn^^lf  ^^^nff 
into  seysine  of  any  tenement,  of  which  he  had  no  seysine  intmsioii. 
in  the  life  of  the  donor.     Likewise  if  he  has  put  him- 
self into  seysine  without  letters  of  proxy  or  a  warrant. 

Likewise  when  a  donation  has  been  made  to  two  per-      lo. 
sons,  and  delivery  to  one  of  them,  the  other  of  his  own  tf|[*^na- 
authority  by  reason  of  the  bare  charter  puts  himself  into  tion  has 
seysine.    Likewise  a  writ  of  intrusion  may  be  made^^^    ^ 
briefly  and  in  a  general  form,  thus :  Li  order  to  show  persons, 
wherefore  he  has  intruded  himself  into  so  much  land,  &c.,  cerni^**" 
which  B.,  who  lately  died,  held  of  the  said  A.  for  his  life-  i^^trawon- 
time  only,  and  which  after  the  death  of  the  said  B.  ought 
to  revert  to  A.,  as  the  said  A.  says,  and  produce,  &c. 


Digitized  by 


Google 


14  .  DE  A9Sia4  NOV^  DISSETSINiS. 


Cap.  ni. 

1-  Dictum   est   dupr^   qualiter   possessio,    acquisita  ex 

Qnaliter  -  ....      .      ,  i      ,    ,  . , 

amissa       quacunque  qausa  acquisitionis,  de  volimtate  possidentis 

possessio    ad  alium   transferatur.      Ntinc   autem    dicendum    est, 
S^oriosam  quaUter  semel  acquisita   contra  voluntatem  possessoris 
per  as-       per  vim  injuste  auferatur  &  amittatur,  &  qualiter  & 
nov®         qtia  actione,   cfdn   amissa    fuerit,  spoliato  restituatur: 
diss^in©  q^^  nemo  debet  sine  judicio  disseysiri  de  libero  tene- 
et  de  quaii- mento  suo,  nec  respondere  sme  prsecepto  dommi  re- 
totedia-     gjg^   j^^^    gjj^^    brevi.     Sed    inprimis    videndum    erit, 
f.  161  b.   qualiter  fit  disseysina,  &  quibus  modis,  postea    ver6 
Bntton,      quale    competat   remedium    incontinenti  vel  ex  post- 
1.  iu  c.  XI.  fg^t^ .  priiis  enim  cognosci  debet  de  transgressione  vel 
Fieta^dis.  injuria,  &  facti  qualitate,  ut  postmodum  facilijks  sciri 
possit  quale  sequatur  remedium,  &  quee  poena  subse- 
quatur.     In  hoc  autem  judicio  novsB  disseysinse,  quod 
ex  maleficio  oritur,  persequitur  quis  ipsam  rem  &  per- 
sequitur  poenam,  &  est  personale,  sicut  jus  bonorum 
raptorum,  &  ibi  poena  triplex:   una  propter  spoliatio- 
hem  contra  pacem,  ubi  infiigenda  est  poena  corporaUs, 
alia  propter  injustam  detentionem,  ubi   infiigenda  erit 
poena  pecuzdaria.     Item   persequitur  quis   damna  sua 
quse  sustinuit  medio  tempore  spoliationis.     Est  etiam 
poena  adjecta,  quod  disseysitor  principalis,  unus  &  non 
omnes,  ciim   per  assisam  convicti  fuerint,  dant  viceco- 
miti   bovem   de   consuetudine,  licSt   non  de  jure.    Pit 
autem  disseysina  non  solillm  ctun  quis  prsesens,  vel  pro- 
curator, vel  familia  qui  nomine  suo  fuerit  in  seysina, 
violenter,  injust^,  &  sine  judicio   de  libero  tenemento 
suo  qualicunque,  ejecti  fuerint:   veriim  etiam   fit  dis- 
seysina, cian  quis   ad  nundinas,  vel  peregr^  profectus 
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Chapter  III. 

We  have  discussed  above  how  possession,  having  been       i. 
acquired  from  whatever  cause   of  acquisition,  is  trans-  ^^Z^^^g^. 
f erred  with  the  will  of  the  possessor  to  another  person.  8ion,.loBt 
Now  we  must  discuss,  how,  having  been  once  acquired,  ^j^|;^ 
it  may  be  taken  away  against  the  will  of  the  possessor  may  be ' 
by  unjust  violence  and  may  be  lost,  and  in  what  way  and  J^**^^  ^ 
by  what  action,  when  it  has  been  lost,  it  can  be  restored  to  of  novel 
the  person  despoiled  of  it,  because  no  person  ought  to  be  a^aYf  Se' 
disseysed  of  his  freehold  without  a  judgment,  nor  answer  wlity  of 
without  an  order  of  the  lord  the   king,  nor  without  a  ggygine. 
a  writ.     But  we  must  see  in  the  first  place,  in  what  way    £.  i6i  b. 
the  disseysine  takes  place,  and  by  what  means,  after- 
wards what  is  the  fitting  remedy  forthwith  or  after  the 
act  is  complete,  for  first  of  all  cognizance  must  be  had 
of  the  trespass  and  the  injury,  and  the  quality  of  the 
act,  that  afterwards  it  may  be  more  easily  known,  what 
remedy  follows,  and  what  penalty  attenda     But  in  this 
judgment  of  novel  disseysine,  which  arises  upon  a  mis- 
deed, a  person  sues  for  the  thing  itself  and  sues  for  a 
penalty,  and  it  is  a  personal  claim,  like  the  daim  for  goods 
carried  away  by  force,  and  there  the  penalty  is  three- 
fold, one  on  account  of  the  spoliation  against  the  peace 
of  the  realm,  in  which  case  corporeal  punishment  is  to 
be  inflicted,  another  on  account  of  the  unjust  detention, 
in  which  case  a  preliminary  penalty  is  to  be  inflicted. 
Likewise  a  person  sues  for  his  own  damages,  which  he 
has  undergone  during  the  intermediate  time  of  the  spolia- 
tion.    A  penalty  is  also  added,  that  the  principal  dis- 
seysor,  one  and  not  all,  when  they  have  been  convicted 
by  an  assise,  give  to  the  viscount  an  ox  by  custom, 
although  not  by  right.     But  a  disseysine  takes  place, 
not  only  when  any  one  present,  or  his  agent,  or  his 
family,  who  have  been  in  seysine  in  his  name,  have  been 
ejected    violently,   unjustly,   and  without  a  judgment 
from  his  freehold  of  any  kind  soever,  but  a  disseysine 
takes  place,  when  a  person  has  gone  a  shopping  or  has 
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fderit  nemine  in  domo  relicto  vel  possessione,  aliiis  in 
possessionem  ingrediatur,  &  ipsum  reversum  non  ad- 
mittat,  vel  cilun  ingredi  voluerit,  per  se,  vel  assumptis 
viribus  violenter  repellat.  Fit  etiam  disseysina,  non 
soliim  si  quis  verum  dominum  prsesentem,  procurato- 
rem,  vel  familiam  ejiciat,  vel  reversum  k  nundinis  vel 
k  peregrinatione  non  admittat  vel  repellat:  verilm 
etiam  disseysinam  facit,  si  ipsum,  vel  procurators,  vel 
familiam  in  possessione  existentem  uti  omnino  non  per- 
mittat,  vel  saltern  impediat  quo  min^  commode  uti 
possit.  Et  quo  casu,  lic^t  eum  omnino  non  expellat, 
tamen  £Euut  ei  disseysinam,  ciim  commodum  utendi  ei 
omnino  auferat,  vel  quo  min^  commode,  quiets  &  in 
pace  uti  possit  impediat,  possessionem  inquietando  & 
perturbando.  Item  non  soliim  fit  disseysina,  secund^ 
quod  prsedictum  est,  sed  etiam  si  quis  prsepotens  uti 
voluerit  in  alterius  tenemento  contra  ipsius  tenentis 
voluntatem,  arando,  fodiendo,  falcando  &  asportando, 
contendendo  tenementum  esse  suum  quod  est  alterius; 
si  autem  nihil  clamaverit  in  tenemento,  aliud  erit,  quia 
tunc  erit  transgressio,  &  non  disseysina  de  libero  tene- 
mento ;  vel  pecora  immittendo  vel  alio  quocunque  modo 
sic  servitutem  imponendo  fundo,  qui  priiis  liber  erat. 
Et  unde,  quamvis  omnino  non  expellat  vel  impediat, 
sic  imponendo  servitutem,  aufert  libertatem  quo  min^ 
possessor  liber^  teneat.  Item  facit  quis  disseysinam 
ei  qui  possidet,  ut  ciim  jus  habeat  utendi  fruendi  in 
alieno,  uti  voluerit  alio  modo,  alio  tempore,  alio  ge- 
nere,  quikm  uti  deberet,  vel  aliter  qukm  servitus  fuit 
constituta.  Item  facit  quis  disseysinam,  non  solu  si 
fiat   ut  prsedictum   est,  sed  fit>  ciira   quis   in   seysina 
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Bet  forth  on  a  journey,  no  one  having  been  left  in  the 
house  or  in  possession,  and  another  person  enters  into 
possession,  and  does   not  admit  him  on  his  return,  or 
when  he  wishes  to  enter,  repels  him  violently  by  himself 
or  with  assistance  called  in.>^kewise  a  disseysine  takes 
place,  not  only  if  any  one  ejects  the  true  owner  when 
present,  or  his  agent,  or  his  family,  or  does  not  admit 
him,  or  repels  him  on  his  return  from  market  or  from  a 
journey,  but  he  also  effects  a  disseysine,  if  he  shall  not 
permit  the  owner  or  his  agent  or  his  family  being  in 
possession  to  make  use  of  it,  or  at  least  hinders  him 
from  making  a  convenient  use  of  it.    And  in  which  case, 
although  he  does  not  altogether  expel  [the  owner],  never- 
theless he  inflicts  upon  him  a  disseysine,  since  he  takes 
away  from  him  altogether  the  convenience  of  using  it,  or 
hinders  him  from  using  it  conveniently,  quietly,  and  in 
peace,  by  disquieting  and  disturbing  his  possession   Like- 
wise a  disseysine  takes  place  not  only  according  to  what 
has  been  said  above,   but  also  if  any  person  of  greater 
power  wishes  to  make  use  of  the  tenement  of  another 
against  the  will  of  the  tenant,  by  ploughing,  or  by  dig- 
giiig»  ^7  reaping  and  carrying  away,  contending  that  the 
tenement,  which  is  anothers,  is  his  own ;  but  if  he  has 
made  no  claim  to  the  tenement,  it  will  be  another  thing, 
because  then  there  will.be  a  trespass,  and  not  a  disseysine 
from  a  freeholdjor  by  turning  in  sheep,  or  in  some  other 
mamier  imposmg  a  servitude  upon  land,  which  was  free 
beforehand.    And  whereby,  although  he  does  not  at  all 
expel  or  impede  [the  owner],  by  thus  imposing  a  servi- 
tude, he  takes  away  the  liberty,  so  as  to  prevent  the  pas- 
sessor  enjoying  the  freehold.    Likewise  a  person  causes  a 
disseysine  to  him  who  possesses,  as  when  a  person  has  the 
right  of  usufruct  in  another's  land,  he  has  wished  to  use 
it  in  another  manner,  at  another  time,  in  another  way, 
from  that  in  which  he  ought  to  use  it,  or  otherwise  than 
as  the  [service  has  been  established.    Likewise  a  person 
causes  a  disseysine,  not  only  if  it  be  done  as  aforesaid,  but 

L  451.  B 
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fuerit  ut  de  libero  tenemento  &  ad  vitam,  vel  ad  ter- 
minum  aitnorum,  vel  nomine  custodiae,  vel  aliquo  alio 
modo,  alium  feoflaverit  in  pnejudicium  veri  domini, 
&  fecerit  alteri  liberum  tenementu:  cilm  duo  simul  & 
semel  de  eodem  tenemento  &  in  solidu  esse  non  pos- 
f.  162.  sunt  in  seysina.  Item  facere  poterit  quis  disseysinam 
sub  colore  districtionis,  ut  si  quis  distringat  p  servitio, 
cu  nihil  ei  debeatur,  vel  ctim  ei  solutum  fuerit,  vel 
ciim  modum  districtionis  excedat.  Ite  si  quis  uti  vo- 
luerit  cu  just^  possidente,  velit  nolit,  &  si  cotra  sua 
voluntate  opus  fecerit  manuf actum.  Item  facit  dissey- 
sinam, qui  justfe  possidentem  impedit,  quo  min^  in 
pace  &  quietfe  uti  possit,  faciendo  ei  contetionem  in- 
justa :  sed  omnis  contentio  non  erit  injusta,  ut  si  ver^ 
dominus  cotentionem  moveat  ei,  qui  rem  suam  injuste 
detinet,  ne  pacifica  habeat  possessionem  sive  seysinam, 
sed  interruptam  ne  currat  temp^  per  desidiam.  Item 
disseysiri  poterit  quis  injustfe  &  sine  judicio  de  tene- 
meto  suo,  lic^t  tenemetum  non  teneat  liber^,  sed  ad 
t^rminum  annoru,  vel  de  dominico  dni  regis,  vel  hu- 
jusmodi :  talibus  injuriari  poterit  sicut  aliis  prsedictis, 
sed  no  hie  succurritur  eis  p  tale  breve. 


^    }'  Cap.  IV. 

seysiuaXe.,     Dictum   est    suprSb    de   qualitate   disseysinae,  &   quae 

desimplici  aJiquando   potest   esse    violenta,  &    aliquando    simplex 

sinearmis.  sine  violentia,  &  violentaa  sine  armis,  &  violenta  c\mi 

Item  do      armis.     Est  enim  vis  simplex  &  vis  armata,  quia  dici- 
VI  et  VI 

armata,  et  tiu'  de  vi,  &  vi  armata :  &  ide6  de  vi  inprimis  viden- 
qiiidestvis.d^n^^  quid  sit  vis. 

^  y^yl '  Et  sciendum,  quod  vis  est  majoris   rei .  impetus,  cui 

•^-        resisti  non  potest.    Dividitur  autem  sic,  qu6d  alia  sim- 

pluribos 
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if,  when  a  person  has  been  in  seysine  as  of  a  freehold  and 
for  life,  for  a  term  of  years,  or  in  the  name  of  wardship, 
or  in  any  other  manner,  and  he  has  enfeoffed  another  to 
the  prejudice  of  the  true  lord,  and  has  conveyed  to 
another  a  freehold,  since  two  cannot  be  in  seysine 
together  and  at  once  of  the  same  tenement,  and  for  the 
whole  of  it.  Likewise  a  person  may  make  a  disseysine  f.  les. 
under  colour  of  a  distraint  as  if  a  person  should  distrain 
for  a  service,  when  nothing  is  due  to  him,  or  when  it  has 
been  paid  to  him,  or  when  it  exceeds  the  measure  of  the 
distraint.  Likewise  if  a  person  wishes  to  employ  a 
thing  in  company  with  the  person  justly  possessing  it, 
whether  he  is  willing  or  not,  and  if  contrary  to  his  will 
he  has  manufactured  an  article  with  it.  Likewise  he 
causes  a  disseysine,  who  impedes  a  person  justly  posses- 
sing a  thing,  from  using  it  in  peace  and  quiet,  by  enter- 
ing into  an  unjust  dispute  with  him,  but  every  dispute 
will  not  be  unjust,  as  if  the  true  owner  raises  a  dispute 
with  him,  who  unjustly  detains  his  property,  lest  he 
should  acquire  a  peaceful  possession  of  seysine,  and  inter- 
rupts it  lest  time  should  run  through  cai*elessness.  Like- 
wise a  person  may  be  disseysed  unjustly  and  without  a 
judgment  &om  his  tenement,  although  he  does  not  hold 
his  tenement  as  a  freehold,  but  for  a  term  of  years,  or  of 
the  demesne  of  the  lord  the  king  or  such  like ;  injury 
may  be  done  to  such  persons  as  to  others  aforesaid,  but 
succour  is  not  afforded  to  them  by  a  writ  of  this  kind,  i. 

Of  violent 
disseysine, 
that  is,  of 

We  have  spoken  above  of  the  quality  of  disseysine,  »ioipie  vio- 
and  which  may  be  sometimes   violent,  and  sometimes  without 

simple  without  violence,  and  violent  without  arms,  and  5™- . 

Xii&ewise 
violent  with  arms.    For  there  is  simple  force  and  armed  of  force 

force,  because  the  law  distinguishes  between  "force"  and  ^^  ^rmed 

"  armed  force,"  and  therefore  let  us  speak  of  force,  what  what'is 

it  is.  ^^«^- 

2. 

And  it  is  to  be  known  that  force  is  the  attack  of  a  That  force 
greater  thing,  to  which  resistance  cannot  be  made.    But  of  *m  mTny 

B   2  ways. 
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modis  did-  plex,  alia  expnlsiva  omnino,  &  expulsiva  cum  armis  vel 
turvis.  gjjjQ  armis.  Item  alia  clandestina  &  de  nocte,  alia 
ch.  xxix.  palam  &  publica,  &  de  die.  Item  alia  justa,  alia  in- 
ii^ta.  220  J^^  ■'•^^  ^^*  V^^  violentiam,  alia  sine  violetia : 
'  sicut  in  rem  vacuam.  Item  expnlsiva  locum  habet  in 
rebus  cOrporalibus  &  immobilibus,  sicut  in  terris  & 
tenementis.  Item  locum  habet  in  rebus  incorporalibus, 
sicut  in  iis  qusB  in  jure  consistunt,  sed  non  ita" 
omnino,  sed  in  parte  &  alio  modo.  Item  vis  alia  per- 
turbativa,  scilicet  ubi  quis  contendit  se  possidere,  cum 
jus  non  habeat,  &  alius  dicat  se  esse  in  possessione, 
cu  jus  habesCt.  Item  alia  vis  inquietativa,  ubi  quis  non 
pcrmittit  alium  uti  possessione  quiets  &  in  pace.  Est 
otiam  quies  &  non  quies,  quod  idem  est  q  inquies. 
Est  etiam  vis  ablativa,  quae  convertitur  simul  cum 
perturbativa :  cum  aliquis  scilicet  fodiat  in  alieno  vel 
falcet,  &  sic  perturbet,  ut  auferat  &  asportet  rem 
mobilem  de  re  immobili.  In  rebus  antem  mobilibus 
vel  se  moventibus,  locum  non  habet  p  se,  ut  in  illis 
qu89  per  vim  rapiuntur,  auferuntur,  &  asportantur. 
Item  est:  vis  compulsiva,  quae  aliquando  metum  in- 
ducit,  ubi  scilicet  quis  alium  in  carcere  &  in  vinculis 
dctinuerit,  vel  evaginato  gladio  compulerit  ad  aliquid 
dandum,  vel  faciendum  contra  ipsius  voluntatem.  Et 
cxceptionem  inducit,  sive  vis  illata  fuerit  alicui  vel 
filio  vel  nepoti,^  vel  patri  in  filio  vel  nepote.  Item  est 
vis  injuriosa  &  Ulicita,  &  quaedam  licita  &  non  in- 
juriosa,  sive  fuerit  simplex  vel  violenta,  inermis  vel 
armata.  i 

3.  Est  etiam  vis  armata  '(armis   dejectum  dico,  quali- 

cintar*'     tercunque  fuerit  vis  armata)  non  soliim,  si  quis  venerit 
anna.         cum  telis,  verum  etiam  omnes  illos  dicimus   armatos, 

f.  162  b.    — 

1 «  alicui  filio  vel  nepoti  in  patre,"  MS.  Bawl.  C.  160. 
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it  is  thus  divided,  that  some  is  simple  and  some  alto- 
gether expulsive,  and  expulsive  with  arms,  or  without 
arms.  Likewise,  some  is  clandestine  and  of  night,  some 
open  and  public  and  by  day.  "Likewise  some  is  just, 
some  unjust.  Likewise  some  is  with  violence,  some  with- 
out violence,  as  into  an  empty  thing.  Likewise  expulsive 
force  has  place  in  corporeal  things  and  in  immovables, 
as  in  lands  and  tenements.  Likewise  it  has  place  in  in- 
corporeal things,  as  in  those  which  consist  in  right,  but 
not  so  altogether,  but  in  part  and  in  different  ways. 
Likewise  some  force  is  disturbing,  for  instance,  where 
one  contends  that  he  possesses,  when  he  has  no  right,  and 
another  sajrs  that  he  is  possession,  when  he  has  right. 
There  is  likewise  disquieting  force,  where  a  person  does 
not  allow  another  to  use  his  possession  quietly  and  peace- 
ably. For  there  is  quiet  and  the  absence  of  quiet,  which 
is^the  same  as  disquiet.  There  is  likewise  ablative  force, 
which  is  combined  with  disturbing  force,  when  any  one 
digs  in  another's  ground,  or  reaps  and  so  disturbs,  that 
he  may  cany  away  and  transport  a  movable  thing  from 
an  immovable  thing.  But  in  movables,  or  things  which 
move  themselves,  it  has  no  place  by  itself,  as  ^in  things 
which  are  taken  by  violence,  carried  away  and  trans- 
ported Likewise  tihiere  is  compulsive  force,  which  some- 
times causes  fear,  for  instance,  where  a  person  has 
detained  another  in  prison  or  in  chains,  or  with  an 
unsheathed  sword  has  compelled  another  to  give  him 
something,  or  to  do  something  against  his  will  And 
it  lets  in  an  exception,  whether  the  violence  has  been 
done  to  a  pei^on  himself  or  to  his  son  or  to  hia  grand- 
son, or  to  a  fieither  in  the  case  of  his  son  or  his  grandson* 
Likewise  there  is  injurious  and  illicit  force,  and  same 
force  which  is  licit  and  not  injurious,  whether  it  be 
simple  or  violent,  unarmed  or  armed.  ^ 

There  is  also  armed  force  (I  speak  of  a  person  ^•s^fj*'* 
ejected  by  arms,  whatever  may  be  the  nature  of  the  anna, 
arms)  not  only  if  a  person  comes  with  weapons,  but    f.  162  b; 
we  call  all  those  armed  persons  who   have  anything 
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Britton,  1.  qui  habent  cum  quo  nocere  possunt.  Telorum  autem 
xxS.  §4.  appellatione  omnia,  in  quibus  singuli  homines  nocere 
possunt,  accipiuntur,  sed  si  quis  venerit  sine  armis  & 
ipsa  concertatione  ligna  sumpserit,  fustes  &  lapides, 
talis  dicetur  vis  armata.  Si  quis  autem  venerit  cum 
armis,  armis  tamen  ad  dejiciendum  non  usus  fuerit,  & 
dejecerit,  vis  armata  dicitur  esse  facta:  sufficit  enim 
terror  annorum,  ut  videatur  armis  dejecisse.  Si  autem 
ciim  dominus  k  peregrinatione  vel  nundinis  reversus 
fuerit,  &  armati  qui  possessionem  invaserint  eum  pro- 
hibuerint  ne  ingrediatur,  videtur  eum  armis  esse  ejec- 
tum,  &  talis  vis  dici  poterit  repulsiva.  Item  ciim 
procurator  generalis  armatus  venerit,  &  ipse  dominus 
videtur  armis  dejecisse,  sive  hoc  mandaverit  sive  ratum 
habuerit:  &  hoc  quidem  erit  dicendum  de  familia, 
cilm  familia  armata  venerit.  Ego  enim  non  videor 
venisse  armatus,  sed  familia,  nisi  jussi  vel  ratum  habui  : 
&  secundtim  prsecedentia,  qualitas  facti  facit  poenam 
graviorem  vel  miniis  gravem.  Sed  sive  fuerit  vis 
armata  vel  ineimis,  quselibet  talis  non  erit  injuriosa, 
quia  armorum  qusedam  sunt  tuitionis,  &  quod  quis  ob 
tutelam  sui  corporis  fecerit  vel  sui  juris,  juste  fecisse 
videtur.-  Item  sunt  arma  pacis  &  justitiae,  &  arma 
perturbationis  pacis,  &  InjurisB.  Sunt  etiam  arma 
usurpationis  rei  aliense,  &  talis  vis  dici  poterit  ablativa, 
unde  &  ei,  qui  juste  possidet,  licitum  erit  cu  armis 
contra  pacem  venientem,  ut  expellat,  cum  armis  re- 
pellere,  ut  p  arma  tuitionis  &  pacis,  quae  sunt  justiti®, 
repellat  injuriam,  &  vim  injusta,  &  arma  injurise :  sed 
tamen  cum  talis  diseretionis  moderamine,  q  injuriam 
n5  committat,  non    enim   poterit  sub    tali    prsetextu 
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with  which  they  may  do  hurt.  But  all  things  with 
which  individual  men  may  do  hurt,  are  included  under 
the  appellation  of  weapons ;  but  if  any  one  has  come 
without  arms,  and  in  the  course  of  the  struggle  has 
taken  up  sticks,  staves,  and  stones,  such  force  will  be 
called  armed  force.  But  if  a  person  has  come  with 
arms,  but  has  not  used  his  arms  to  eject  a  person,  and 
he  has  ejected  him,  armed  force  is  said  to  have  been 
used,  for  the  terror  of  arms  is  sufficient,  for  him  to 
seem  to  have  ejected  him  by  arms.  But  if  when  the 
owner  has  returned  from  a  market  or  from  a  journey, 
and  armed  men  who  have  invaded  his  possession  have 
prohibited  him  from  entering,  it  seems  that  he  has 
been  ejected  by  arms,  and  such  violence  may  be  called 
repulsive.  Likewise  when  a  general  agent  has  come 
armed,  the  owner  hunself  appeare  to  have  ejected  with 
arms,  whether  he  has  given  a  mandate  to  that  effect 
or  has  ratified  the  act,  and  this  may  also  be  said  of 
a  household,  if  the  household  has  come  armed.  For  I 
do  not  appear  to  have  come  armed,  but  my  household, 
unless  I  have  ordered  it  or  ratified  it,  and  according 
to  what  pi-ecedes,  the  quality, of  the  act  causes  a  more 
heavy  or  a  less  heavy  penalty.  But  whether  it  be 
armed  force  or  unarmed  force,  all  such  force  is  not 
injurious,  because  some  arm?  are  used  for  protection, 
and  what  a  person  may  do  for  the  protection  of  his 
own  person  or  of  his  own  right  he  seems  to  have  done 
justly.  Likewise  there  are  arms  of  peace  and  of  justice, 
and  arms  of  disturbance  of  peace  and  of  injustice. 
There  are  likewise  arms  of  usurpation  of  another's 
property,  and  such  force  may  be  called  ablative,  whence 
it  will  be  allowable  to  him,  who  justly  possesses,  to 
repel  with  arms  any  one  coming  with  arms  against 
the  peace  [of  the  realm]  to  expel  him,  that  by  the  arms 
of  self-protection  and  of  peace,,  which  are  the  arms  of 
justice,  he  may  repel  ihjury  and  unjust  violence  and 
arms  of  injury;  but  nevertheless  with  the  moderation 
of  such  discretion,  that  he  does  not  cause  an  injury, 
for  he  may  not  under  such  pretext  kill  a  man,  or  wound 
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hominem  interficere,  vulnerare,  vel  male  tractare,  si 
alio  modo  suam  tueri  possit  possessione.  Ei  igitur,  qm 
vult  viribus  uti,  erit  viribus  viriliter  resistendum  cum 
annis  vel  sine,  juxta  illud:  Cilm  forfcis  annatus  &c., 
sed  tamen  quolibet  tempore  sine  causa  noi^  erit  cum 
armis  incedendum.  Venit  etiam  quis,  ut  just6  possi- 
dentem  cu  viribus  ejiciat,  sed  ctun  possidens  ei  re- 
sistat,  q  opere  adimplere  non  possit,  quod  in  animo 
habuerit  &  in  voluntate,  in  assisam  non  incidit,  nee 
debet  ei  obesse  conatus,  ubi  injuria  nullum  habuit 
effectum.  Sunt  etiam  quidam  qui  dicunt,  &  putant 
vim  solium  esse,  ciim  homines  vulnerentur:  sed  regu- 
lariter  venim  est  contrarium,  qu6d  vis  est,  quotiens 
quis  (quod  sibi  videri^  putat)  non  per  judicem  reposcit. 
Hsec  autem  de  vi  dicta»  ad  prsesens  sufficiant.  Sed 
quia  vis  aliquando  metum  inducit,  ide6  videndum  quid 
sit  metus,  &  j^sciendum,  ut  supvk  de  donationibus 
pleniiis. 


1- 

Depnmo 
remedio 
post  dis- 
Beysmam, 
et  ubi  in- 
continenti 
licet  reji- 
cere,  et 
qaomodo 
et  quando. 

f.  163. 
Britton,  ii. 
ch.  xiii. 

§1. 
Fleta,  215. 


Cap.V. 

Si  ver6  aliquo  prsedictorum  modorum  fitcta  Aierit 
disseysina,  primum  &  prineipale  competit  remedium 
tale,  videlicet  qu6d  ille,  qui  ita  disseysitus  fuit,  per  se 
si  possit,  vel  sumptis  viribus  vel  resumptis,  dum  tamen 
sine  aliquo  intervallo,  flagrante  dissey^ina  &  maleficio, 
rejiciat  spoliante,  vel  si  tenens,  ciim  &erit  in  possessione 
sive  in  seysina,  &  alius  cum  eo  uti  voluerit,  ipso  nihilo- 
min^  utatur,  nisi  omnino  injust^  utentem  tenere  possit 
ab  utendo  exclusum:  quia  per  usum  suum  sic  utendo, 
just^  retinet  seysinam  suam,  alius  ver5  utendo  injust^ 
in  alieno  nihil  sibi  per  usum  injustum  aoquirit.  Si 
autem  ipsum  nullo  modo  expeUere  possit^  ad  snperioris 
auxilium  erit  recurrendum,  ut  ei  pacific^  liceat  aoqui- 


1 «  deberi,"  MS.  Rawl.  C.  160. 
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him,  or  ill-treat  him,  if  he  can  in  any  other  way  protect 
his  possession.  And  therefore  against  him,  who  wishes 
to  use  his  strength,  he  may  resist  with  his  utmost 
strength,  as  a  man,  with  arms  or  without,  according  to  the 
saying.  When  a  strong  man  armed,  &c :  but  nevertheless 
persons  may  not  walk  about  with  arms  at  all  times 
without  some  cause.  Some  one  also  comes  to  eject  with 
force  one  who  is  justly  in  possession,  but  when  he  who 
is  in  possession  resists  him,  so  that  he  cannot  in  fact 
accomplish  what  he  had  in  his  intention  and  his  will, 
he  does  not  come  under  an  assise,  nor  ought  the  attempt 
to  prejudice  him,  where  the  injury  has  not  had  'any 
effect.  There  are  some  who  say  and  think  that  there 
is  force  only,  where  men  are  wounded,  but  regularly 
speaking  the  contrary  is  true,  that  force  is  used  as  often 
as  a  person  reclaims  without  the  aid  of  a  judge,  what 
he  thinks  to  belong  to  himself.  But  so  much  respecting 
force  may  suffice  to  be  said  at  present.  But  because 
force  sometimes  causes  fear,  therefore  we  must  see  what 
is  fear,  and  it  may  be  known  more  fully  as  above  stated 
concerning  donations. 

Chapter  V. 

But  if  a  disseysine  has  been  made  in  any  of  the       h 
above  ways,  the  first  and  principal  remedy  is  of  this  inJTSe" 
kind,  namely  that  he  who  has  been  disseysed,  may  reject  first 
the  spoiler  by  his  own  strength  if  he  can,  or  by  strength  ^^^  / 
which  he  has  called  in  or  recalled,  provided  no  interval  dissejBine, 
has  elapsed,  the  disseysine  or  misdeed  being  flagrant,  JJ^jg^^^ 
or  if  the  tenant,  when  he  was  in  possession  or  in  seysine  aW«  foreh- 
and another  wished  to  use  it  with  him,  nevertheless  Jl^p^i^^d 
himself  uses  it,  unless  he  can  keep  the  person  unjustly  ^9^  ^^ 
using  it  excluded  from  using  it,  because  by  his  own  use 
in  so  using  it,  he  justly  retains  his  seysine,  but  the  other 
in  unjustly  using  it  acquires  nothing  for  himself  in  an- 
other person's  property  by  his  unjust  use  of  it.     But  if    f.  iw. 
he  can  in  no  way  expel  him,  he  must  have  recourse  to 
the  power  of  a  superior  that  he  may  be  allowed  to  acquire 
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Tere  &  quiefcfe  uti.  Incontinenti  vim  vi  repellere  est, 
qua  cito  sciii  possit  vim  esse  illatam,  priusquam  ille, 
cui  ijQata  fuerit,  ad  actum  contrarium  divertat.  Si 
autem  omnino  quis  uti  impediverit  vel  min^  commodfe, 
incontinenti  repellatur,  si  fieri  possit^  alioquin  ad 
superiorem  recurratur  ut  supra.  Incontinenti  aute  quid 
sit  videndum,  &  infra  quod  tempus.  Tempus  autem 
non  definitui',  sed  praesumitur  qu6d  tantum  tempus 
habere  deberet,  quantum  haberet,  si  esset  super. pro- 
prietate  implacitatus,  scilicet  quindecem  dierum,  quo 
tamen  jure  ad  prsesens  non  utitur.  Videndum  est 
etiam,  utrum  disseysitus  prsesens  fuerit  vel  absens 
tempore  disseysinae,  vel  utrum  ipse  personaliter  ejicia- 
tur  vel  ejus  procurator,  vel  ikmilia,  vel  dum  absens 
fuerit  alius  ingrediatur  in  suam  vacuam  possessionem. 
Vacuam  dico  corpore,  licfet  non  animo.  Si  autem  prse- 
sens fuerit  tempore  disseysinae,  tunc  statim  &  eodem 
die,  si  possit,  rejiciat  disseysitorem,  nisi  hoc  elegerit 
propter  desperationem,  qu6d  sibi  velit  .  requirere,  & 
electa  via  ilia  &  facta  impetratione,  ad  ;rejectionem 
redire  non  potent,  nee  seysinam  suam  propria  autori- 
tate  resumei-e,  in  praejudicium  superioris,  ad  quem  jam 
devoluta  est  cognitio/,  Si  autem  talem  viam  non 
elegerit  fiat  in  crastino,  teitio  die  vel  quarto,  vel 
ulterius  cum  debita  continuatione,  quod  fieri  debuit 
prima  die:  quia  si  primo  die  rejicere  non  potuit, 
potest  tamen  in  crastino  vires  resumere,  arma  con- 
gerere,  &  auxilia  amicorum  invocare,  qu6d  si  per 
longum  tempus  expectaverit,  videtur  per  hoc  injuriam 
dissimulare,  &  per  hoc  illam  penitus  aboleri.  Dictum 
est  supr^,  quod  si  possessor,*  procurator  vel  familia 
praesens  ejiciatur,  &   nunc   dicendum   erit,  si    reversus 

1 «  Dictam  autem  ei  posseBsqr,"  MS.  Bawl.  C.  160. 
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it  peaceably  and  to  use  it  quietly.  "  Forthwith  to  repel 
"  force  by  force  "  is  to  do  so  as  soon  as  it  can  be  known 
that  force  has  been  used,  before  that  he,  against  whom 
it  has  been  used,  has  betaken  himself  to  a  contraiy  act. 
But  if  a  person  has  altogether  hindered  the  use  of  it 
or  made  the  use  less  convenient,  let  him  be  forthwith 
repelled,  if  it  be  possible  to  be  effected,  otherwise  let 
recourse  be  had  to  a  superior  as  above.  But  we  must 
see  what  is  meant  by  the  term  "  forthwith,"  and  within 
what  time.  But  the  time  is  not  defined,  but  it  is  pre- 
sumed that  he  ought  to  have  so  much  time,  as  he  would 
have,  if  he  were  impleaded  respecting  the  property, 
namely  fifteen  days,  which  right  however  te  does  not 
enjoy  at  present.  We  must  likewise  see  whether  the 
person  disseysed  was  present  or  absent  at  the  time  of  the 
disseysine,  or  whether  he  was  himself  personally  ejected, 
or  his  agent  or  his  household,  or  whilst  he  was  absent 
another  person  entered  into  his  possession  then  vacant. 
I  mean  vacant  corporeally,  although  not  mentally.  But 
if  he  was  present  at  the  time  of  the  disseysine,  then  lei 
him  expel  the  disseysor  immediately  and  on  the  sam< 
day,  if  he  can,  unless  he  has  from  despair  chosen  thisJ 
that  he  should  wish  to  daim  it  by  a  requisition,  and 
if  that  way  be  chosen  and  a  requisition  be  lodged,  he 
cannot  return  to  expulsion,  nor  resume  seysine  of  his  own 
authority  to  the  prejudice  of  his  superior,  to  whom  the 
cognisance  has  devolved.  But  if  he  has  not  chosen  such 
a  way,  let  him  do  on  the  morrow  or  on  the  third  or  the 
fourth  day  or  further  with  due  continuation,  what  he 
ought  to  have  done  on  the  first  day :  because  if  he  could 
not  reject  him  on  the  first  day,  he  may  be  able  on  the 
morrow  to  rally  his  forces,  to  collect  tons,  and  to  invoke 
the  aid  of  friends ;  but  if  he  has  waited  for  a  long  time, 
he  seems  thereby  to  dissemble  the  injury,  and  thereby 
altogether  to  blot  it  out.  It  has  been  discussed  above, 
if  the  possessor  or  his  agent  or  his  family,  when  present, 
should  be  ejected,  now  we  must  discuss  the  case  if  having 
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ingredi  prohibeatur,  vel  repellatur,  vel  credat  se  posse 
repelli.  Si  autem  absens  fuerit  ex  quacunq,  causa 
necessaria  negotiationifl  communis,  vel  peregrinationis, 
vel  alia  quacunque^  oportebit  distinguere  locorum 
distantiam  &  tempora,  vel  diligentiam  vel  negligentiam 
disseysiti:  secundtim  quod  fuerit  in  eodem  comitatu 
propS,  vel  in  alio  comitatu  longfe,  vel  alibi,  dum  tamen 
infra  regnum.  Longb  vel  longiiis  distinguatur,  quo 
tempore  scire  potuit  diaseysinam  esse  fa/cbejUy  &  non 
tempus  quo  scivit,  &  quo  casu  in  veniendo  oompu- 
tandse  sunt  rationabiles  dietse,  ut  sic  allocatis  ei  ratio- 
nabUibus  dilationibus,  infra  quartum  diem  vel  ulteriiis 
ex  causa  ut  prsodictum  est,  dejiciat  disseysitorem,  quod 
satis  erit  incontinentia  cilim  non  currat  tempus  ei  nisi 
ex  tempore  scientiad,  &  ex  quo  post  sdentiam  venire 
fiiitton,  ii.  potest  commodfe.  Si  autem  extra  regnum  in  peregrioa- 
§8.^*"  tione  simplici J  apud  Sanctum  Jacobum,  vel  in  servitio 
Fieta,  216.  domini  regis  fort^  in  Vascon,  dilatione  habebit  quadra- 
ginta  dierum,  &  duof  flodorum,  &  unius  ebbse,  quia 
de  ultra  mare,  &  similiter  spaciu  quindeeem  dieru, 
f.  163  b.  postqua  venerit  in  regnum  &  etiam  quatuor  dierum, 
ut  prsedictum  est,  ut  vires  resumat  &c.  Si  autem  ex- 
tra regnum  in  simplici  peregrinatione  in  Terra  Sancta, 
tunc  dabitur  ei  dUatio  unius  anni  extra  regnum,  & 
quindeeem  dierum  &  quatuor  infra,  ut  prsBdictum  est. 
Si  autem  in  generali  passagio  ad  Terram  Sanctam,  tunc 
dabitur  ei  dilatio  trium  annomm  &  quindeeem  dierum, 
&  quatuor,  ut  praadictxun  est  Et  si  aliquis  infra 
tempus  illud  feoffatus  fuit  h  disseysitore,  si  verus 
dominus  reversus  eum  incotinenti  ejiciat,  non  recupe- 
rabit  per  assisam :  quia  tSpUs  tale,  lio^t  longum  frierit, 
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returned  he  should  be  prohibited  from  entering  or  be 
repelled  or  believes  that  he  -will  be  repelled.  But  if  he 
has  been  abseirt  from  whatever  necessary  cause  of  com- 
mon business,  or  of  a  journey,  or  from  any  other  cause, 
it  will  be  requisite  to  distinguish  the  distwice  of  places 
and  the  times,  or  the  diligence  or  the  negligence  of  the 
person  disseysed,  according  as  he  has  been  near  in  the 
same  county,  or  far  off  in  another  county,  or  elsewhere 
provided  he  is  within  the  realm.  Let  "far"  and  "further" 
be  distinguished,  at  what  time  he  could  have  known 
concerning  disseysine,  and  not  the  time  at  which  he  did 
know  it,  and  in  which  case  reasonable  days'  journeys 
are  to  be  computed  for  him  in  coming,  so  that,  reasonable 
delays  having  been  allowed  to  him,  within  the  fourth 
day  or  further  upon  special  cause  as  above  explained  he 
may  expel  the  disseysor,  which  will  be  sufficiently 
immediate,  since  time  does  not  run  against  him  except 
from  the  time  of  his  knowledge,  and  from  which  after 
knowledge  he  could  come  conveniently.  But  if  he  be 
beyond  the  realm  on  a  simple  pilgrimage,  as  to  St.  James 
(of  Compostella)>  or  in  the  service  of  the  lord  the  king 
by  chance  in  Gascony,  he  shall  have  a  delay  of  forty 
days  and  two  floods  and  one  ebb,  because  he  is  beyond, 
the  sea,  and  in  a  simUar  manner  a  space  of  fifbeen  days 
after  he  has  come  within  the  realm,  and  farther  of  four 
days  that  he  may  rally  his  forces,  &c.  But  if  he  should 
be  beyond  the  realm  on  a  simple  pilgrimage  in  the  Holy 
Land,  then  there  shall  be  allowed  him  the  delay  of  a 
year  beyond  the  realm  and  of  fourteen  days  and  four 
days  within  the  realm,  as  aforesaid.  But  if  on  a  general 
passage  to  the  Holy  Land,  then  there  shall  be  allowed  him 
a  delay  of  three  years  and  fifteen  days  and  four  as  afore- 
said. And  if  any  one  has  been  enfeoffed  during  that 
time  by  the  disseysor,  if  the  true  owner  on  his  return 
shall  eject  him  forthwith,  he  shall  not  recover  by  an 
assise,  because  such  time,  although  it  be  long,  is  not  to  be 
computed  against  the  absent  person  :  therefore  a  person 
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non  est  compuiandu  absent! :  &  ide&  taliter  feqffatus 
sibi  imputare  potent,  nisi  priis  medio  tempore  sibi 
per  breve  de  warrantia  pro^exerit.  Omnes  autem,  qui 
mora  faciunt  longiorem  quoad  restitutionem,  inconti- 
nenti  seysinam  suam  dedisse  videntur  oblivioni.  Pro- 
videant  igitur  sibi,  illi  qui  voluerint  rejicere  inconti- 
nent! flagrante  disseysina,  qu6d  injuriam  disseysin^ 
per  patietiam,  dis^imulationem,  negligentiam,  impoten- 
tiam,  desperationem,  vel  negligentem  impetratipnem 
non  tepescant,  per  quod  amittant  utramque  possessio- 
nem, naturalem  videlicet  &  civilem,  &  disseysitor 
utramque  habere  incipiat,  ita  qu6d  sine  judicio  ejici 
non  possit  quasi  incontinenti.  iQualiter  autem  quis 
ejici  debeat,  incontinenti  videndum  erit  per  exemplum, 
&  cui  competit  assisa,  &  cui  non,  quia  incontinenti : 
ut  ecce.  Ejicio  te  de  libero  tenemento  tuo,  viribus  & 
non  judicio,  competit  tibi  remedium  per  assisam  ut 
infr^  Item  ejicio  te,  &  tu  me  incontinenti  flagrante 
disseysina,  non  recuperabo  per  assisam,  quia  passus 
sum  id,  quod  feci.  Item  ejicio  te,  &  tu  me  inconti- 
nent!, &  ego  te  posted,  incontinenti  iterum,  adhuc  com- 
petit tibi  assisa  contra  me  ad  seysinam  recuperandam, 
&  ita'  erit  in  infinitum,  qu6d  verus  possessor  ejicere 
poterit  incontinenti,  &  non  competit  contra  ipsum  as- 
sisa, &  si  ipse  iterum  k  spoliatore  incontinenti  ejiciatur, 
poterit  spoliatorem  rejicere,  &  non  competet  spoliatori 
assisa:  quia  quod  facit,  passus  est.  Si  autem  verus 
possessor  negligens  erit  post  disseysinam,  &  negligens 
impetrator,  patiens,  &  dissimuians  injuriam,  impotens 
omnino,  vel  de  potentia  sua  desperans,  ut  preedictum 
est,  ita  qu6d  utramq^  amisit  possessionem,  naturalem 
videlicet  &  civilem,  non  succurritur  ei  nisi  per  assisam. 
Et  si  fort^  assisam   contemnat,  &  possessionem   suam 
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SO  enfeoffed  must  lay  blame  to  himself,  unless  in  the 
interval  previously  he  has  provided  for  himself  by  a 
writ  of  warranty.*  But  all  persons  who  make  a  longer 
delay  as  far  as  restitution  goes,  seem  forthwith  to  have 
given  their  seysine  to  oblivion.  Let  them  therefore 
provide  for  themselves,  those  who  wish  to  repel  [an 
intruder]  forthwith  whilst  the  disseysine  is  burning  hot, 
lest  they  allow  the  injury  of  the  disseysine  to  grow  tepid 
by  their  patience,  or  dissimulation,  or  negligence,  or 
powerlessness,  or  despair,  or  neglect  to  beg  assistance, 
by  which  they  may  lose  both  kinds  of  possession,  the 
natural  forsooth  and  the  civil,  and  the  disseysor  may 
commence  to  have  both,  so  that  he  cannot  be  ejected  as 
it  were  forthwith  without  a  judgment.  But  TiPwhat 
way  a  person  may  be  ejected  forthwith,  will  be  seen  by 
kn  example,  and  who  is  entitled  to  an  assise,  and  who 
not,  because  forthwith:  as  for  es^ample.  I  eject,  you 
from  your  freehold,  by  force,  and  not  by  a  judgment, 
you  are  entitled  to  a  remedy  by  an  assise,  as  below. 
Likewise  I  eject  you,  and  you  eject  me  forthwith  whilst 
the  disseysine  is  burning  hot,  I  shall  not  recover  by  an 
assise,  because  I.  have  suffered  that  which  I  have  done. 
Likewise  I  eject  you,  and  you  eject  me  forthwith,  and  I 
afterwards  eject  yoj^^^second  time  forthwith,  you  are 
still  entitled  to  an-assise  against  me  to  recover  seysine, 
and  so  it  will  be  to  infinite  time,  that  the  true  possessor 
may  forthwith  eject,  and  no  assise  lies  against  him,  and 
if  he  be  foi-thwith  ejected  a  second  time  by  the  spoiler  he 
may  repel  the  spoiler  and  the  spoiler  will  not  be  entitled 
to  an  assise,  because  he  has  suffered  that  which  he  has 
done.  But,  if  the  true  possessor  should  be  negligent  after 
the  disseysine  and  be  a  negligent  claimant,  patient,  dLssi- 
mulating  his  injuiy,  powerless  altogether,  or  despairing  of 
his  power,  as  aforesaid,  so  that  he  has  lost  both  kinds  of 
possession,  the  natural  forsooth  and  the  civil,  there  is  no 
succour  for  him  but  through  an  assise.  And  if  he  by 
chance  contemns  an  assise,  and  should  presume  to  usurp 
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(viribus  utens,  non  judicio)  sibi  usurpare  prasumat, 
eompetit  spoliatori  propter  usurpationem  assisa,  non 
quia  injust^  disseysitus  sit,  sed  quia  sine  judicio,  & 
quia  per  negligentiam  veri  domini  utramq,  habere  in- 
cepit  possessionem,  naturalem  videlicet  &  civilem.  Et 
si  verus  dominus  habere  velit  regressum,  vix  aut 
nunqua  audietur,  nisi  tant{!lm  super  proprietate,  si 
autem  velit  ad  assisam  recurrere,  quse  ei  prim6  com- 
petebat,  non  poterit:  quia  assisam  demeruit  &  gratiam 
juris,  &  quia  frustra  legis  auxilium  invocat,  qui  in 
legem  committit:  lex  enim  se  ei  gratis  obtulit,  quam 
quidem  recusans,  usus  est  viribus  &  non  lege,  &  ide6  ei 
non  subveniet,  quia,  cum  potuit,  noluit,  &  cilm  velit,  non 
poterit.  Eodem  modo  respondebit  ei  minister  legis  & 
juris,  cujus  jurisdictionem  miniis  licitfe  sibi  usurpavit. 
Item  esto,  qu6d  disseysitor,  ciim  disseysinam  fecerit, 
164.  statim  &  eodem  die  vel  in  crastino  rem  spoliatam  ad 
alium  transtulerit  ex  quacunque  causa,  poterit  ille,  ad 
quem  res  translata  est^  incontinenti  ejid  k  vero  domino 
disseysito,  sicut  ipse  primus  &  principalis  disseysitor : 
quia  verus  dominus  semper  sibi  retinuit  civilem  pos- 
sessionem, quamvis  naturale  amitteret.  Eodem  modo, 
si  per  assisam  novse  disseysinae  velit  agere,  versus 
utrumque  recuperabit,  quia'^uterqiia^cit  ei  disseysinam 
prindpaliter,  scilicet  primus  disseysitor  abstulit  ei 
naturalem  possessionem,  &  secundus  civilem,  &  uterque 
conjunctus  cum  alio,  simul  abstulit  ei  utramque,  civi- 
lem scilicet  &  naturalem,  &  unde  neuter  eorum  sine 
alio  respondebit.     Sed  unus,  scilicet  primus,  tenetur  ex 
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his  possession,  using  force  and  not  a  judgment,  the 
spoiler  is  entitled  to  an  assise  on  account  of  the  usurpa- 
tion, not  because  he  has  been  apjustly  disseysed,  but 
because  he  has  been  disseysed  without  a  judgment,  and 
because  through  the  negligence  of  the  true  owner  he  has 
begun  to  have  both  kinds  of  possession,  the  natural 
forsooth  and  the  dviL  And  if  the  true  owner  wishes  to'\ 
have  a  re-entry,  he  shall  rarely  or  not  at  all  be  heard,  1 
'  except  on  the  question  of  the  property,  but  if  he  wishes  \ 
to  have  recourse  to  an  assise,  to  which  he  was  at  first  \ 
entitled,  he  wiU  not  be  able,  because  he  has  ceased  to 
deserve  an  assise  and  the  grace  of  the  law,  and  because 
he  invokes  in  vain  the  aid  of  right,  who  acts  against  the 
law ;  for  the  law  oflfers  itself  to  him  gratuitously,  which 
indeed  refusing,  he  has  had  recourse  to  force,  and  not  to 
the  law,  and  therefore  the  law  will  not  come  to  his  aid, 
because,  when  he  could,  he  would  not,  and  when  he  shall 
be  willing,  he  shall  not  be  able.  To  the  same  effect  the 
minister  of  the  law  and  of  right,  whose  jurisdiction  he 
has  usurped  illicitly,  will  answer  him.  Likewise  let  it 
be  that  the  disseysor,  when  he  has  made  a  disseysine, 
immediately  and  on  the  same  day  or  on  the  morrow  has  f.  164. 
transferred  the  spoil  to  another  person,  for  whatever 
reason,  he,  to  whom  the  thing  has  been  transferred,  may 
be  forthwith  ejected  by  the  true  owner,  who  has  been 
disseysed,  just  as  the  first  and  principal  disseysor  may 
be ;  because  the  true  owner  has  always  retained  for  him- 
self the  dvil  possession,  although  he  may  have  lost  the 
natural  possession.  In  the  same  manner,  if  he  wishes  to 
proceed  by  an  assise  of  novel  disseysine,  he  will  recover 
against  either,  because  each  has  effected  a  disseysine 
against  him  in  the  character  of  a  principal,  for  instance 
the  first  disseysor  has  taken  from  him  the  natural  posses- 
sion, and  the  second  the  civil  possession,  and  each  con- 
jointly with  the  other  has  taken  away  at  the  same  time 
both,  the  civil  forsooth  and  the  natural,  and  hence 
neither  of  them  shaU  answer  without  the  other.    But 
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disseysina  tantiim  ad  poenam  &  non  ad  restitutionem, 
quia  non  habet  rem,  quam  restituere  debet.  Secundus 
vero  tenetur  ad  utrumque,  tarn  ad  pcenam  quim  ad 
restitutionem :  ad  pcenam  quia  abstulit  civilem  posses- 
sionem, &  ad  rastitutionem,  quia  habet  rem  quae  debet 
restitui.  Secus  autem  est,  si  res  post  disseysinam  per 
longum  intervallum  transferatur  ante  impetrationem 
brevis,  &  ubi  primus  &  principalis  disseysitor  tantiim 
tenetur  ad  pcenam  propter  injuriam,  &  ille,  ad  quem 
res  p  intervallum  translata  fuerit,  tanttun  ad  restitu- 
tionem secundiim  virtute  ^.ssisse,  ut  infr^  dicetur.  Item 
esto,  qu6d  primus  disseysitor  post  disseysinam  statim 
ab  alio  fuerit  disseysitus,  poterit  verus  dominus,  si 
voluerit,  ultimum  disseysitorem  incontinenti  dejicere, 
sed  non  post  intervallum,  supradicta '  ratione.  Et 
eodem  modo,  si  per  assisam  velit  agere,  potei'it  versus 
utrumq^  recuperare.  Si  autem  ad  tempus  dissimulaverit, 
poterit  ille  primus  disseysitor  versus  suum  disseysi- 
torem recuperare,  si  agere  velit  per  assisam.  Posset 
etiam  ab  initio  eum  incontinenti  rejicere,  ut  infrd.  de 
transgressionibus,  ubi  plus  de  hac  materia,  sine  re- 
gressu  aliquo,  quem  iUe  secundus  disseysitor  habere 
poterit.  Item  quaeritur  de  recenti  rejectione,  an  vice- 
corn  debeat  se  intromittere  ?  videtur  qudd  sic,  quavis 
quidam  dicunt  contrarium,  sed  ad  (jertum  tempus  & 
non  imperpetuum,  nee  debet  se  ingerere  ex  officio  suo, 
nisi  hoc  postulet  disseysitus,  quia  si  fecerit,  cadit  in 
assisam.  Item  videre  debet  vic.^  utrum  violentia,  pro 
qua  requiretur,  si  fuerit  requisitus,  justa  sit  vel  in- 
juriosa:  si  autem  injuriosa,  se  non  intromittat  ad  ali- 
cujus  instantiam,  ne  incidat  in  assisam,  ut  si  aliquis 
alium  disseysiverit  injustfe,  &  disseysitus  ad  hoc 
nitatur,  ut  disseysitorem  suum  incontinenti  dejiciat :  si 


^ "  Vicecomes,  cum  fuerit  reqni-  I    qiiiritar  justa  sit."    MS.  Bawl.  C. 
situs,  utrum  violentia,  pro  qua  re-  |    160. 
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one,  for  instance  the  first  disseysor,  is  liable  from  the 
disseysine  only  to  a  penalty,  and  not  to  restitution,  for 
he  has  not  the  thing  which  he  ought  to  restore.  But 
the  second  is  liable  to  both,  as  well  to  a  penalty  as  to 
restitution,  because  he  holds  the  thing,  which  ought  to 
be  restored.  It  is  otherwise  however,  if  a  thing  after  a 
disseysine  during  a  long  interval  should  be  transferred 
before  the  obtainment  of  a  writ,  and  when  the  first  and 
principal  disseysor  is  only  liable  to  punishment  on 
account  of  an  injury,  and  he,  to  whom  the  thing  has 
been  transferred  after  an  interval,  is  only  liable  [to  make] 
restitution  in  accordance  with  the  efficacy  of  the  assise, 
as  will  be  explained  below.  Likewise  let  it  be  that  the 
first  disseysor  immediately  after  the  disseysine  has  been 
disseysed  by  another,  the  true  owner,  if  he  wishes,  may 
expel  the  last  disseysor  forthwith,  but  not  after  an 
interval,  for  the  reason  stated  above.  And  in  the  same 
manner  if  he  should  wish  to  proceed  by  an  assise,  he 
may  recover  against  either.  But  if  he  has  dissembled 
for  a  time,  the  first  disseysor  may  recover  against  his 
own  disseysor,  if  he  wishes  to  proceed  by  an  assise.  He 
might  also  from  the  commencement  expel  him  forthwith, 
as  will  be  explained  concerning  trespasses,  where  there 
will  be  more  on  this  subject,  without  any  re-entry,  which 
the  second  disseysor  could  have.  Likewise  it  is  ques- 
tioned concerning  a  recent  expulsion,  whether  the  vis- 
count should  intermeddle  ?  It  seems  so,  although  some 
say  the  contrary,  but  for  a  certain  time  only,  and  not 
for  ever ;  nor  ought  he  to  interfere  officially,  unless  the 
person  disseysed  demands  this,  because  if  he  should  do 
so,  he  falls  into  an  assise.  Likewise  the  viscount  ought 
to  see  whethei>the  violence,  for  which  his  aid  is  required, 
if  it  should  be  required,  be  just  or  injurious,  but  if  it  be 
injurious,  let  him  not  intermeddle  at  any  person's  in- 
stance, lest  he  fall  into  an  assise^  as  if  any  one  has 
disseysed  another'  unjustly,  and  the  disseysed  party 
strives  for  this  object,  that  he  may  expel  his  disseysor 
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vicecomes  vim  disseysiti,  quas  justa  est  amoveat,  & 
vim  disseysitoris  injuriosam  sustineat^  cadit  similiter 
la  assisam.  Item  ciim  quis  venerit,  ut  just^  possi- 
dentem  p  vim  dejiciat,  ctim  possidens  in  possessione  se 
viriliter  agat  &  se  defendat,  &  vie.  vim  &  invasoris 
injuria  sustineat^  cadit  similiter  in  assisam.  Sed  vice 
versa,  ciim  vie.  justfe  possidentem  in  sua  possessione 
defendat,  vel  ctei  justfe  possidens  ejectus  ftierit,  &  in- 
continenti  nitatur  possessione  sua  resumere,  &  vicecom 
ciltm  rogatus  ftierit,  &  quamdiu  licuerit,  vim  talem 
sustineat,  ctim  justa  sit,  hoc  ei  licebit,  s.  quamdiu 
justfe  possidens  civile  habuit  possessione,  &  donee 
amissa  fuit  per  negligentiam,  impotentiam,  vel  de- 
speratione  r  in  quo  casu,  vie.  ulteri^  se  non  intromittat 
b.  164  b.  etia  rogatus,  ne  incidat  in  assisam.  Hsec  autem  oTa 
facere  potest  vel  ut  amicus,  vel  ut  vie.  ex  officio  suo, 
pro  pace  dni  regis.  Et  in  fine  nqtandum,  q^  talis  re- 
jectio  incontinenti  facienda,  continua  esse  debet  &  non 
distincta  p  temporum  intervalla,  ut  si  quis  injustfe 
disseysitus  fuerit,  assumptis  viribus  debet  disseysitorem 
incontinenti  rejicere  si  possit,  si  autem  non,  non  debet 
inde  recedere,  sed  continue  pulsare:  quia  qui  semel 
per  impotentiam  recesserit,  utramq,  amittit  passessio- 
nem,  quia  post  tempus  redire  non  potest  ad  dejicien- 
dum,  nee  seysinam  quam  sic  amisit  pro  voluntate 
sua  resumere,  cilm  jam  ad  manus  superioris  fiierit 
devoluta  cognitio.  Oportet  igitur  de  necessitate  ad 
superiorem  recurrere,  sicut,  inferiiis  apparebit.  Haec 
autem  ad  psens  de  rejectione  incontinenti  dicta,  suf- 
ficiant  exempli  causa. 
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forthwith  :  if  the  viscount  removes  the  force  of  the  dis- 
seysor  which  is  just,  and  sustains  the  force  of  the  dis- 
seysor  which  is  injurious,  he  &lls  equally  into  an  assise. 
Likewise  when  any  one  has  come,  that  he  may  expel  by 
force  a  just  possessor,  when  the  possessor  in  possession 
conducts  himself  manfully  and  defends  himself,  and  the 
viscount  sustains  the  violence  and  injury  of  the  invader, 
he  £aJ[ls  similarly  into  an  assise.     But  conversely,  when 
the  viscount  defends  a  just  possessor  in  his  possession,  or 
when  a  just  possessor  has  been  ejected  and  he  strives 
forthwith  to  resume  his  possession,  and  the  viscount, 
when  he  has  been  asked,  and  as  long  as  it  be  allowable, 
sustains  such  force,  when  it  is  just,  this  will  be  allowed, 
that  is,  as  long  as  the  just  possessor  has  civil  possession, 
and  until  it  has  been  lost  from  negligence,  feebleness,  or 
despair :  in  which  case  let  not  the  viscount  intermeddle 
any  further,  even  if  asked,  lest  he  fall  into  an  assise. 
But  all  these  things  he  may  do  either  as  a  friend,  or  £  154 
officially  as  viscount,  for  the  maintenance  of  the  peace  of 
the  king.    And  finally  it  is  to  be  noted,  that  such  an 
expulsion  to  be  made  forthwith,  ought  to  be  continuous 
and  not  at  distinct  intervals  of  time,  as  if  a  person  has 
been  unjustly  disseysed,  having  collected  his  forces  he 
ought  forthwith  to  expel  the  disseyBor,  if  he  can,  but  if 
not,  he  ought  not  to  withdraw,  but  to  knock  continu- 
ously ;  because  he  who  once  from  feebleness  has  retired, 
loses  both  kinds  of  possession,  for  he  may  not  return 
after  a  time  to  eject  [the  invader]  nor  to  resume  seysine, 
which  he  has  thus  voluntarily  lost,  since  the  cognisance 
has  devolved  to  the  hands  of  his  superior.  It  ia  requisite 
therefore  of  necessity  fori  him  to  have  recourse  to  his 
superior,  as  will  be  apparent  below.     But  thus  much  for 
the  present  will  suffiice  for  example's  sake  on  the  subject 
of  immediate  expulsion. 
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Cap.  VI. 

1-  Dictum  est  supr^,  quaJiter  disseysitus  poterit  dissey- 

tet  de  TO- '  si^ore  suu  incontineti  rejicere  impune  &  sine  brevi, 
cesBitate  quamdiu  retinuerit  civilem  possessione.  Nunc,  autem 
onsmre-  dicendum,  qualiter  recurritur  ad  superioris  auxilium, 
currere,      ^Q  utraque   amiseiit   possessionem,  naturalem  videlicet 

uDi  non  ,  •"■ 

poterit  &  civilem,  Ciim  igitur  disseysitus,  ita  negligens  fue- 
^^TO^-  ^^*  ^°  ^^^  parte,  q  nolit  vel  non  possit  disseysitore 
Bcysitorem  suum  rejicere,  de  beneficio  principis  succunitur  ei  per 
continenU  recognitionem  assisae  novae  disseysinae,  multis  vigiliis 
rejicere,  et  excogitatam  &  inventam,  recuperandae  possessionis  gra- 
breve^de'  tia,  q  disseysit^  injustfe  amisit  &  sine  judicio,  ut  per 
noradis-  summaxia  cognitione  absq^  magna  juris  solenitate, 
seysina,      qu^gi  g  copendiu  negotiu  terminetur. 

luq^bus  I'ocii  autem  non  solu  habet  hujusmodi  assisa  in  re- 
locum  bus  corporalib^,  sicut  in  tenementis  quibuscunq,,  veru 
juiunodi""  ®^^^  ^  rebus  incorporalib^,  sicut  in  servitutibus  &  in 
asfflsa.  reb^  quae  ptinent  ad  tenements,  sicut  in  jure  pascendi, 
ii."h?xi.  falcandi,    fodiendi   &   hujusmodi:    sicut   inferiils  appa- 

§  1.  rebit. 

Fleta,  214. 

3.  Est  ante  ista  recognitio  sive  assisa  triplex,  &  poena 

effectu^  "  multiplex,  ut  infr^  de  restitutioe  danoru:  est  enim 
hujnsmodi  psonalis,  quia  psequitur  eum,  qui  fecit  disseyna,  ppter 
factu  quia  ipse  fecit,  psequitur  etia  eti  ad  poena  ppter 
injuria,  psequitur  etia  rem,  quoad  restitutione,  &  in 
.  hoc  est  rei  psecutoria.  Persequitur  etia  quadoq,  imica 
psona,  quantum  ad  haec  omnia,  &  quandoq^  duas  pso- 
nas  vel  plures,  secundilm  quod  duo  fuerint  disseysito- 
res  principaJes  vel  plures,  &  secundu  quod  res  ad  ipsos 
pervenerit  p  ipsam  disseysinam,  vel  post  disseysina 
per  translatione  statim  vel  post  tempus.  Persequitur 
etiam  quandoq,  unicam  psona  quantu  ad  poena  ppter 
factum   &   injuriam>  &   aliam   psbnain   quantu   ad  rei 
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Chapter  VI. 
We  have  discussed  above  ,how  a  disseysed  person  may  ™^^l* . 
forthwith  expel  with  impunity  his  disseysor,  as  long  as  requisite  of 

he  retains  civil  possession.     We  must  now  discuss  how  ^^cessity 

^  to  have 

recourse  is  had  to  the  aid  of  a  superior,  when  he  has  lost  recourse  to 

both  kinds  of  possession,  the  natural  forsooth  and  the  ^^ere  Vhe' 
civil.     When  therefore  a  person  disseysed  has  been  so  party  dis- 
negligent  in  this  part,  that  he  unwilling  or  unable  to  expel  JJ^^^^iS'^" 
his  disseysor,  from  the  bounty  of  the  prince  succour  is  his  dissey- 
afforded  him  by  an  assise  of  novel  dis8ej[sine,  contrived  ^J^^and 
and  invented  after  maDy^vigiJk.jadiJ[utJifiL,Qlj^ct  jofLxeco-  jet  there 
vejin^  the  possessiojgL^  which  the  party  disseysed  has  ^jj^  ^  writ 
lost  unjustly  and  without  a  judgment,  that  by  summary  of  novel 
cognisance  without  much  juridical  solemnity  the  business    ^*^^^^^' 
may  be  terminated,  as  by  a  shoi*t  cut. 

But  this  kind  of  assise  has  a  place  not  only  in  the  case        2. 
of  corporeal  things,  as  in  tenements  of  any  kind,  but  also  p^a^s^an 
in  the  case  of  immovable  things,  as  in  servitudes  and  in  assise  of 
things  which  appertain  to  tenements,  as  in  the  right  of  ig  heia. 
pasture,  of  cropping,  of  digging,  and  such  like,  as  will 
appear  below. 

But   this   recognition  or  assit:$e   is  threefold,  and  the        3. 
penalty  manifold,  as  [will  be  stated]  below  concerning  ^^^^^j^ 
the  restitution  of  losses.     For  it  is  personal,  because  it  effect  of 
pursues  him,  who  made  the  disseysine,  on  account  of  the  of  Ji^j^^ 
act  which  he  has  done ;  it  also  pursues  him  for  punish- 
ment's sake  on  account  of  the  injury ;  it  also  pursue  the 
thing  itself  with  a  view  to  restitution,  and  so  far  it  pur- 
sues the  thing.     It  pursues  sometimes  a  single  person 
with  a  view  to  all  these  objects,  and  sometimes  two  per- 
sons and  sometimes  more,  according  as  there  have  been 
two  principal  disseysors  or  more,  and  according  as  the 
thing  has  come  to  them  by  the  disseysine  itself,  or  after 
the  disseysine  by  transference  forthwith  or  after  a  time. 
It  pursues  also  sometimes  a  single  pei'son  for  punishment 
on  account  of  the  act  and  the  injury,  and  another  person 


Digitized  by 


Google 


40  BE  ASSISA  NOVJa  DISSEYSINJE. 

rostitutionem  ciim  rem  detineat^  quarii  nulla  sine  alia 
poterit  respondere  p  se,  quia  disseysitor  non  habet 
quod  restituat,  licfet  teneatur  ad  poenam,  nee  ille  qui 
rem  detinet,  lie^t  possit  restdtuere,  ullam  injuriam  fe- 
cit: conjunctis  igitur  utrisque  personis  in  unam,  tunc 
demiim  procedatur  per  assisam,  &  non  aliter.  Perse- 
f.  165.  quitur  etiam  quandoque  plures  personas  quatu  ad 
poena,  &  plures  quantu  ad  rei  restitutionem,  secundito 
^  res  in  plures  man^  devenerit  post  disseyedna,  vel 
secundu  q  in  plura  capita  in  ipsa  disseysina  divisa 
fuerit  &  partita.  Acquiritur  ver6  p  assisam  istam  non 
soliim  ipsa  res  spoliata  corporalis,  verdm  etiam  omnes 
fructus  medio  tempore  percept!,  cui  competit  querela. 
Item  non  solum  ipsa  res,  sed  in  ipsa  re  pax  &  quies. 
Item  non  soltim  pax  &  quies  in  pprio,  sed  libertas  & 
perturbationis  evacuatio,  de  quibus  mentio  facta  est  in 
prindpio. 

Cap.  VII. 

u  Item^   quoniam  ad  omnes   non  pertinet  hujusmodi 

petitfwdsa.  querela,  quamvis  in  possessione  fuerit,  videndum  est 
igitui'  cui  copetat  remedium  p  assisam,  &  ad  quem 
pertineat  querela,  &  cui  fieri  debeat,  &  quando,  &  simi- 
liter ad  quem  non  pertineat,  &  sciendum  q  tantiim 
pertinet  ad  eos  querela,  qui  nomine  suo  proprio  tene- 
mentum  tenent  &  non  aJieno,  sive  ad  vitam,  sive  in 
feodo  &  non  ad  terminum  aoinorum,  lic^t  aliud  habeat 
remedium :  &  quicunq,  sint  tales,  masculus  vel  foemina, 
major  vel  minor,  liber  vel  servus,  in  suo  casu,  &  sive 
p  se  in  propria  persona  sive  per  procuratorem  vel 
familiam,  vel  firmarium,  vel  alios  quoscunque,  qui  sup 
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as  regards  the  restitution  of  the  thing,  when  he  detains 
it,  of  whom  none  without  the  other  can  reply  by  him-  "^ 

self,  because  the  disseysor  has  not  anything  to  restore,  \ 

although  he  is  liable  to  punishment,  nor  has  he  who 
detains  the  thing  done  any  injury,  although  he  can 
restore  it :  after  both  persons  therefore  have  been  joined 
into  one,  then  let  proceedings  be  taken  by  an  assise,  and 
not  otherwise.  It  pursues  also  sometimes  several  persons 
for  punishment,  and  several  persons  for  restitution  of  the  f- 165. 
thing,  according  as  the  thing  has  passed  into  several 
hands  after  the  disseysine,  or  according  as  it  has  been 
divided  and  partitioned  into  several  heads  on  the  dis-  * 

seysine  itself.  But  by  an  assise  of  this  kind  there  is  ac- 
quired for  the  person  who  is  entitled  to  make  comjplaint 
not  merely  the  corporeal  thing  itself,  of  which  he  has  been 
despoiled,  but  also  all  the  fruits  meanwhile  derived  from 
it.  Likewise  not  only  the  thing  itself,  but  also  peace 
and  quiet.  And  not  only  peace  and  quiet,  but  liberty  and 
relief  from  all  disturbance,  about  which  mention  has  been 
made  at  the  beginning. 


Chapteb  VII. 

Likewise  since  not  every  person,  although  he  may       i. 
be  in  possession,  is  entitled  to  a  complaint  of  this  kind,  ^^^^  ^^ 
we  must  accordingly  see,  who  is  entitled  to  a  remedy  by  an  assise. 
an  assise,  and  to  whom  the  complaint  appertains,  and  to 
whom  it  ought  to  be  made,  and  when,  and  similarly  to 
whom  it  does  not  appertain  :  and  it  is  to  be  known  that 
the  complaint  only  appertains  to  those  who  hold  a  tene- 
ment in  their  own  name,  and  not  in  another's  name, 
whether  for  life,  or  in  fee,  and  not  for  a  term  of  years, 
although  he  may  have  another  remedy ;  and  whoever  are 
of  this  description,  whether  male  or  female,  major  or  minor, 
free  or  a  serf,  in  their  own  case  and  either  by  themselves 
in  their  own  person,  or  by  an  agent  or  a  household  or  a 
farmer,  or  any  other  persons  whatsoever,  who  have  been  in 
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i  I 

nomine  fuerint  in  seysina,  ciim  per  tales  possideant, 
quia  ille  possidet  cujus  nomine  possidetur,  &  unde  si 
quis  tales,  qui  nomine  dominorum  suorum  fuerint  in 
seysina,  ejecerit,  domino  competit  assisa  &  non  illis, 
ut  inferids  dicetur  ad  exemplum.  NuUi  autem  com- 
petit, qui  in  seysina  fuerit  nomine  alieno,  quia  talis 
non  possidet,  licH  fuerit  in  seysina,  sicut  procurator, 
vel  custos  ratione  custodise,  firmarius  sive  usufruc- 
tuarius  ratione  firmae,  servus  proprius  vel  alienus, 
hospes  vel  alius  quicunq^  talibus  enim  non  copetit 
assisa,  citm  nomine  dominorum  sive  aliorum  extiterint 
in  seysina,  sed  querendum  est  de  eo,  qui  seysinam 
injustam  habuerit  p  disseysina,  vel  intrusionem,  &  ab 
eo  disseysit^  fuerit,  qui  jus  non  habet  Item  si  ^  non 
domino  feoffatus  fuerit,  &  ita  ab  eo  qui  jus  non  habet 
disseysitus,  an  ei  competat  querela  &  remedium  p 
assisam?  videtur  prima  facie  qu6d  non,  ciim  dissey- 
sitor  p  se  habeat  contra  assisam,  ut  videtur,  sufficient 
tem  exceptionem,  vz.  qu6d  disseysitus  non  habuit  nisi 
teneram  seysinam,  vel  quod  habere  non  potuit,  prop- 
ter injustum  initium,  feodum  nee  liberum  tenementum. 
Sed  revera  licet  talis  injust^  possidens  nuUam  haberet 
actionem  contra  veros  dominos,  habebit  tamen  quere- 
1am  &  remedium  per  assisam  contra  tales,  qui  jus  non 
habent,  propter  comodum  .possessoris,  &  ipsi  contra 
tales  nuUam  habebunt  exceptionem  tenene  seysinae, 
vel  liberi  tenementi.  Propter  comodum  possessoris 
dico,  quia  si  tales,  qui  jus  non  habent,  extra  seysinam 
peterent,  nunquam  recuperarent  versus  possidentem, 
quamvis  injust^,  cum  actionem  competentem  non  habe- 
rent,  &  ita  remaneret  suo  loco  possessio.  Et  ciim 
neuter  illorum  jus  habeat,  nee  feodum,  nee  liberum 
tenementum,  tamen  pro  primo  possessore  judicandum 
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seysine  in  their  own  name,  since  through  such  persons 
they  possess,  because  he  possesses,  in  whose  name  posses- 
sion is  held,  and  hence  if  any  one  has  ejected  such  persons 
as  are  in  seysine  in  the  name  of  their  lords,  the  lord  is 
entitled  to  an  assise,  and  not  the  parties  ejected,  as  will  be 
explained  below.  But  it  is  not  competent  for  any  one 
who  has  been  in  seysine  in  another  person's  name,  because 
such  an  one  does  not  possess,  although  he  may  be  in 
seysine,  as  an  agent  or  a  keeper  by  reason  of  custody,  a 
fanner  or  an  usuifructuary  by  reason  of  a  farm,  one's  own 
serf  or  another's  serf,  a  guest  or  any  one  else,  for  such 
persons  are  not  entitled  to  an  assise,  since  they  have 
been  in  seysine  in  the  name  of  the  lords  or  of  others, 
but  it  is  questionable  concerning  him,  who  has  had  an 
unjust  seysine  through  disseysine  or  intrusion,  and  has . 
been  disseysed  by  him,  who  has  no  right.  Likewise 
if  he  has  been  enfeoffed  by  one,  who  was  not  the  lord, 
and  so  by  him,  who,  when  disseysed,  had  no  right, 
whether  he  is  entitled  to  a  complaint  and  remedy  by 
an  assise  ?  It  seems  at  first  sight  not,  since  the  disseysor 
has  on  his  behalf  a  suflScient  exception,  as  it  appears, 
against  an  assise,  to  wit,  that  the  party  disseysed  had 
only  a  tender  seysine,  or  that  he  could  not  have,  on 
account  of  an  unjust  beginning,  the  fee  or  the  freehold. 
But  in  truth,  although  such  an  one  unjustly  possessing 
would  have  no  action  against  the  true  lords,  he  will 
however  have  a  complaint  and  remedy  by  an  assise 
against  such  as  have  no  right,  to  the  benefit  of  the 
possessor,  and  they  will  have  against  such  persons  no 
•exception  of  a  tender  seysine  or  of  a  freehold.  To  the 
benefit  of  the  possessor,  I  say,  for  if  those  who  have  no 
right  should  claim  being  out  of  seysine,  they  would  never 
recover  against  a  person  possessing  although  unjustly, 
since  they  woidd  have  no  competent  action,  and  so  the 
possession  would  remain  in  its  place.  And  since  neither 
of  them  has  any  right,  nor  the  fee,  nor  the  freehold, 
nevertheless  judgment  will  have  to  be  given  for  the 
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erit,  propter  seysinam  primam,  ex  quo  ille  qui  secund6 
f.  165  b.  primu  possessore  ejecit,  nuUu  jus  habuit  ejiciedi,  & 
?^^°"»  ^-  quia  res  posset  semper  cu  eo  remanere  p  negligentiam 
§  8.  '  veri  dni,  &  hoc  ppter  comodum  possidendi.  Ciim  igi- 
Fieta,2i6,  tur  actionS  no  habeant,  &  tale  (quamvis  injust^  pos- 
sidente)  disseysiverint,  cito  p  judicium  recuperare  non 
possent,  si  talis  petat  p  assisam,  licfet  ei  de  jure  non 
copetat,  tamen  in  odiu  disseysitoris  gcedit,  quia  pdicti 
disseysitores  nulla  contra  ipsum  habere  possunt  excep- 
tions Item  competit  remediu  p  assisam  &  querela 
ei,  qui  g  se  titulu  habuerit  ad  tSp^,  simul  versus  oes 
h  quocuncj  feoffatus  fuerit,  dno  vel  non  d£o,  &  versus 
eu  qui  jus  no  habet,  &  eum  qui  jus  habet:  ut  si  quis 
k  non  dno,  custode,  vel  firmario  ad  certu  termin  te- 
nuerit  annor,  vel  ab  eo  qui  ingressum  habuerit  p  dis- 
seysina,  vel  intrusione,  si  taliter  feoflSait^  p  aliquod 
tepus  in  pace  tenuerit,  k  vero  dno  ejici  non  poterit 
sine  brevi  &  judicio,  du  tame  tale  sit  tep^,  q  sufficere 
possit  p  titulo.  A  non  dno  ver5,  cu  titulum  ab  eo 
habeat,  ejici  non  potest,  ppter  titulum^  &  feoffamentu, 
&  ppter  factu  suu,  licet  temp^  non  interveniat,  nee 
etia  ab  eo  qui  jus  non  habet,  licSt  non  interveniat 
titulus,  nee  tepus,  sed  Sl  vero  dno  ejid  poterit  &  im- 
pune,  si  temp^  q  suflS^ciat  p  titulo  no  intervenerit,  Ite 
copetit  ei  remedium  &  restitutio  p  assisam,  quia  om- 
nino  sine  aliquo  titulo  in  seysina  fuerit  p  disseysina 
vel  intrusionem,  q  sine  judicio  disseysitus,  dum  temen 
tempus  habeat  q  sufficiat  g  titulo,  versus  omnes  sive 
jus  habeat  •sive  non,  &  ita  juvat  possessionem  ali* 
quando  tempus  sicut  titulus^     Item  competit  ei   que- 
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first  possessor,  on  account  of  his  first  seysine,  since  he, 
who  in  the  second  place  ejected  the  first  possessor,  had  no  f.  165  b. 
right  of  ejectment,  and  because  the  thing  might  always 
remain  with  him  through   the  negligence  of  the  true 
lord,  and  this  on  account  of  the  benefit  of  possession. 
Since  therefore  they  have  no  action  and  have  disseysed 
such  an  one  (although  possessing  unjustly),  when  they 
could  not  recover  by  a   judgment,   if   such   a   person 
claims  by  an  assise,  although  he  is  not  entitled  to  it 
of  right,  nevertheless  it  proceeds  in  hatred  of  the  dis- 
seysor,  because  the  aforesaid  disseysors  can  have  no  ex- 
ception against  him.    Likewise  a  complaint  and  a  remedy 
by  an  assise  are  competent  to  him,  who  has  a  title  for 
a  term,  at  the  same  time    against  all  by  whomsoever 
he  has  been   enfeoffed,  by  the  lord  or  non-lord,  both 
against  him  who  has  no  right,  and  against  him  who 
has  right;  as  if  any  one  is  a  tenant  for  a  certain 
term  of  years  under  a  non-lord,  the  keeper  or  farmer, 
or  under  a  person  who  has  had  an  entry  by  a  dissey- 
sine  or  an  intrusion,  if  such  person  having  been  enfeoffed 
has  held  it  some  time  in  peace,  he  cannot  be  ejected  by 
the  true  lord  without  a  writ  and  a  judgment,  provided 
however  it  be  such  a  time,  as  would  suffice  for  a  title. 
But  he  cannot  be  ejected  by  a  non-lord,  when  he  has 
his  title  from  him,  on  account  of  the   title  and  the 
feoflTment,  and  on  account  of  his  own  act,  although 
time  does  not  intervene,  nor  even  by  him  who  has  no 
right,  although  neither  a  title  nor  time  intervenes ;  but 
he  may  be  ejected  by  the  true  lord  and  with  impunity, 
if  time,  sufficient  for  a  title,  has  not  intervened.     Like- 
wise he  is  entitled  to  a  remedy  and  to  restitution  by 
an  assise,  should  he  have  been  in  seysine  without  any 
title  by  disseysine  or  intrusion,  because  he  has  been  dis- 
seysed without  a  judgment,  provided  he  has  time  which 
is  sufficient  for  a  title  against  all  persons,  whether  he 
has  right  or  not,  and  so  time  sometimes  assists  posses- 
sion as  a  title.     Likewise  he  is  entitled  to  a  plaint  and 
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rela  &  remedium  p  assisam,  lic^t  ejectus  non  fuit  pso- 
naliter  in  ppria  persona,  yel  p  pcuratorem,  sed  ctim 
nemine  relicto  in  seysina  k  seysina  recesserit,  &  ciim 
reversus  fiierit  non  admittatur  vel  repellatur.  Item 
copetit  ei  querela  &  remediu  p  assisam,  si  quis  in  alieno 
uti  voluerit,  ciun  jus  non  habuerit,  &  contra  dni  vo- 
luntatem,  &  eode  modo.  si  dominu  non  pmisit  uti  in 
suo,  ut  supradict'  est  in  principio.  Item  copetit  ei 
querela  &  remediu  p  assisam,  si  quis  disseysitus  fuerit 
ab  aliquo  per  judicium,  ^  tamen  sit  injustum.  Item 
competit  ei  querela  &  remedium  p  assisam,  qui  furio- 
sus  est  vel  mente  captus,  sicut  ei  qui  est  sanse  mentis, 
dum  tamen  in  acquisitione  tenementi  habuerit  sanam 
mente:  quia  ex  quo  semel,  dum  sanae  mentis  extiterit, 
animu  habuerit  retinendi,  in  ipso  furore  (si  supervene- 
rit)  animum  mutare  non  poterit  nee  desinere  possidere, 
quia  consentire  non  potest  nee  dissentire,  nee  desinere 
possidere,  &  ided  amittere  non  potest,  per  aliquem  cur- 
sum  temporis  id,  q  tempore  prospero  vel  dilucidis  in- 
>  tervallis  acquisiverit.     Item  competit  remediu  ta  ei  qui 

feodi  firmarius  est,  quim  ei  qui  tenet  in  feodo  vel  ad 
vi<».     Et  eode  modo  competit  ei  qui  tenet  in  sokagio 
p  certu  redditu,  sicut  ei  qui  tenet  p  servitiu  militare. 
Ite  copetit  uxori  de  re  sibi  data  &  tradita  k  viro  vel 
f.  166.     ^   contiturio   cosiate   matrimonio,   quavis   donO    irritari 
Britton,  1.  possit  ex  postfacto.     Sed,  si  qui  ipsoru  post  morte  do- 
§V!    ^     natoris  in  seysina  fuerint,  sine  judicio  disseysiri  non 
Fieta,2U,  possimt,  du    tn    tempus  quod  alibi  sufficere  possit  pro 
titulo  intervenerit.     Item  competit  ei  actio,  cujus  pater 
obiit  in  statu  libero,  si   post   mortem  patris   fuerit  in 
seysina  &   in   possessione   libertatid,  extra   dominorum 
potestatem.     Item  quandoq,  c5petit  villano  sockmanno 
in  dominico    diii  regis,  si  manerium  vocel  burg^,  sicut 
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a  remedy  by  an  assise,  although  he  has  not  been  per- 
sonally ejected  in  his  own  person  or  through  his  agent, 
but  when  no  one  having  been  left  in  seysine  he  has 
withdrawn  from  seysine,  and  when  he  has  returned,  he 
is  not  admitted  or  is  repelled.  Likewise  he  is  entitled 
to  a  plaint  and  a  remedy  by  an  assise,  if  any  one  has 
wished  to  make  use  of  another  person's  property,  when 
he  had  no  right  .to  it,  and  against  the  will  of  the  lord, 
and  in  the  same  way  if  he  has  not  permitted  the  lord 
to  make  use  of  his  own,  as  has  been  said  above  at  the 
beginning.  Likewise  he  is  entitled  to  a  plaint  and  a 
remedy  by  an  assise,  who  is  a  madman  or  insane,  just 
as  he  who  is  of  sane  mind,  provided  he  had  a  sane  mind 
in  the  acquisition  of  the  tenement,  because  since  once, 
when  he  was  of  sane  mind,  he  had  the  intention  to 
retain  it,  he  cannot  change  his  intention  whilst  he  is 
in  a  state  of  madness  (provided  it  has  supervened),  nor 
cease  to  possess,  because  he  cannot  consent  nor  dissent, 
nor  cease  to  possess,  and  therefore  he  cannot  lose  by 
any  length  of  time  that,  which  he  has  acquired  at  a 
prosperous  moment  or  at  lucid  intervals.  Likewise  he 
who  is  the  farmer  of  a  fee  has  as  well  a  remedy,  as  he 
who  holds  in  fee  or  for  life.  And  in  the  same  way  he 
is  entitled  who  holds  in  sockage  for  a  certain  rent,  as  he 
who  holds  for  military  service.  Likewise  a  wife  is 
entitled  for  a  thing  given  and  delivered  to  her  by  her 
husband  or  the  contrary  during  matrimoliy,  although  f.  166. 
the  gift  may  be  rendered  void  ex  post  facto.  But  if 
any  of  these  persons  have  been  in  seysiue  after  the 
death  of  the  donor,  they  cannot  be  disseysed  without  a 
judgment,  provided  however  time,  which  would  be 
sufficient  elsewhere  for  a  title,  has  intervened.  Likewise 
he  is  entitled  to  an  action,  whose  father  has  died  in  a 
free  state,  if  after  the  death  of  his  father  he  has  been 
in  seysine  and  in  possession  of  freedom,  beyond  the 
power  of  lords.  Likewise  sometimes  a  villein  sockman 
in  the  demesne  of  the  lord  the  king  is  entitled,  if  the 
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Cirencestf :  "ut  de  itinere  abatis^  de  Badiiige>  &  M.  do 
Fateshul  in  com  Qlocester^  anno  regni  Hen.^  quinto, 
assisa  novae  disseysinsB,  si  Philippus  le  Biche.  Item 
competit  libero  homini,  qui  tenuerit  yillenagium  p  ser- 
vitium  &  CQsuetudines  villanas,  sive  copulatus  foerit 
villansa  vel  non,  de  tenemento  q  alibi  tenuerit  liberd, 
eo  non  obstante,  q  tenuerit  yillenagium  &  copulatus 
fuerit  villanee.  Item  competit  ei^qui  feofiatus  est  per 
aliquem,  qui  tenuerit  ad  vitam  sive  nomine  dotis,  sive 
p  legem  Angliae  vel  ad  terminum  vel  alio  quocunq, 
modo,  ut  in  multis  locis  probatur  per  exemplum. 
Item  competit  villano  in  suo  casu,  versus  dominum  & 
omnes  alios,  dum  fuerit  extra  potestatem  dominorum, 
donee  dominus  eum  ejecerit  ut  servum.  Si  autem  sub 
potestate  dominorum  &  feoffatus  fuerit,  sive  k  do- 
mino sive  ab  extraneo,  competit  ei  assisa  versus  om- 
nes. Si  autem  tantilm  ab  extraneo,  competit  ei  assisa 
contra  omnes  de  mundo,  pterqua  contra  verum  domi- 
num, sub  cujus  fuerit  potestate,  si  fortS  velit  eum 
disseysire.  Item  competit  ei,  qui  tenemetum  tenuerit, 
donee  ei  provideatur,  sicut  aliis  qui  liberum  habent 
tenemetum,  quia  bene  potest  esse,  q  nunquam  ei  pro- 
videbitur,  &  sic  poterit  remanere  in  feodo  tale  tene- 
mentum.  Item  competit  assisa,  ut  si  duobus  fiesta 
fuerit  donatio  successive,  &  diversis  temporibus,  & 
uterq,  se  simul  posuerit  in  seysina  sine  warranto,  & 
donator  ratam  habuerit  alterius  seysinam,  &  alterius 
non,  sed  si  ille,  cujus  seysina  rata  non  erat,  ejectus 
Britton,  1.  fuerit,  non  recuperabit.  Si  autem  utriusque,  hoc  stare 
§  21.  ^'  ^^^  poterit,  sed  proprietas  erit  pneferenda,  ac  si  uterq, 
ingrederetur  cum  warranto.  Si  autem  unus  ingredia- 
tur   cum   warranto   &   alius   sine,   iQe   cum   warranto 

1 «  Abbatifl."    MS,  Rawl.  C.  160.   |  2«  Regis  Henrici,"  ibid. 
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manor  be  called  a  borough,  as  Cirencester,  as  in  the 
iter  of  the  abbot  of  Beading  and  Martin  de  Fateshull 
in  the  county  of  Gloucester  in  the  fifth  year  of  the  reign 
of  Henry,  an  assise  of  novel  disseysine,  if  Philip  le 
Biche.  Likewise  a  firee  man  is  entitled,  vrho  has  held 
a  viUenage  by  service  and  villein  customs,  whether  he 
is  coupled  to  a  villein  woman  or  not,  concerning  a 
tenement  which  he  has  held  elsewhere  freely,  notwith- 
standing the  £a.ct,  that  he  has  held  a  villenage  and  is 
coupled  to  a  villein  woman.  Likewise  he  is  entitled 
who  has  been  enfeoffed  by  any  one  who  held  it  for  life, 
or  in  the  name  of  dower,  or  by  the  law  of  England, 
either  for  a  term  or  in  any  other  way,  as  is  proved  by 
example  in  many  places.  Likewise  a  villein  is  entitled 
in  his  own  case  against  his  lord  and  against  all  others, 
provided  he  is  beyond  the  power  of  his  lords,  until  the 
lord  has  ejected  him  as  a  serf.  But  if  he  be  imder  the 
power  of  lords  and  has  been  enfeoffed,  whether  by  the 
lord  or  by  a  stranger,  he  is  entitled  to  an  assise  against 
all  persons.  But  if  only  by  a  stranger,  he  is  entitled 
to  an  assise  against  all  the  world,  except  the  true  lord, 
under  whose  [power  he  may  be,,  if  he  should  wish  to 
disseyse  him.  Likewise  he  is  entitled,  who  holds  the 
tenement  until  provision  is  made  for  him,  as  for  others 
who  hold  a  free  tenement,  because  it  may  well  happen 
that  provision  will  never  be  made  for  him,  and  so  such 
a  tenement  may  remain  in  fee.  Likewise  he  is  entitled 
to  an  assise,  as  if  a  donation  has  been  made  to  two 
persons  successively  and  at  different  times,  and  each 
has  put  himself  into  seysine  at  the  same  time  without 
a  warrant,  and  the  donor  has  ratified  the  seysine  of  the 
one  and  not  of  the  other,  but  if  he,  whose  seysine  has 
not  been  ratified,  has  been  ejected,  he  shall  not  recover. 
But  if  of  each,  this  cannot  stand,  but  the  property  will 
have  to  be  preferred  as  if  each  entered  with  a  warrant. 
But  if  one  entered  with  a  warrant,  and  the  other  not> 
he  with  the  warrant  is  preferred,  and  he  is  entitled  to 

L461.  D 


Digitized  by 


Google 


/ 


50  BE  ASaiSA  NOViB  DISSETSINA. 

preef  ertur,  &  ei  competit  assisa.  Item  si  duo  se  gerant 
pro  haerede  &  de  eoram  jure  dubitetur,  in  hoc  dubio 
ei  competit  assisa,  qui  se  pri?  posuerit  in  seysina,  nisi 
in  veritate  costare  possit  tale  jus  non  habere.  Si  aute 
duo  contendant  de  haereditate,  quorii  null^  jus  habue- 
rit,  ut  si  ambo  fuerint  bastardi,  copetit  ei  assisa  qui 
priiis  fuerit  in  poss.  cu  warranto  vel  sine,  donee  ali^ 
ejecerit  qui  jus  habuerit  qualecunqj.  Si  aute  unus 
bastardus  &  alius  legitimus,  vel  un^  servus  &  alius 
liber,  copetit  ei  assisa  qui  jus  habet,  si  ille  qui  fuerit 
in  seysina  longu  tempus  habuerit  &  pacificu,  q  sine 
judicio  ejici  non  possit.  Quid  etiam  si  tale  tepus  non 
habuerit?  per  assisam  non  recuperabit. 

2.  Item  videtur  incontinenti  ejecisse,  si  quis   ita  tene- 

F*^^.    mentum  dederit  sub  conditione,  quae  dependet   de   fii- 
natio  yiro   turo,  ut  si  dicat,  Do  tibi  tantam  terram  si  filiam  meam, 
BimS^^^ui  ^®^  ^^  filiam  mea  ducas  in  uxorem,  si  facta  donatione 
habent       &  subsecuta  traditione,  talis,  lic^t  per  longum  tempus 
un^^Tel  P^®^»    ^   ^^   ^^^  covolaverit,   &   alia   in    uxorem 
aliis  duo-    duxerit,  si  ejiciatur  etiam  sine  judicio,  per  assisam  non 
incomi      recuperabit:    quia  si  res  ob  causam  data  fuerit  &  sub 
muni.        conditione,  quae  sic  dependet  de  futuro,  licSt  ab  initio 
perfecta  sit,  tamen  causa  non  secuta,  resolvitur  donatio 
per  conditionem,  &   ita  incipit  esse  nulla,  quia  condi- 
tioni  non   est   satisfactum.      Sed   posset   opponi,  q  si 
statim  non   posset   conditioni   satisfieri,   post    mortem 
mulieris,  qua  primd  contra  conventionem  traduxit,  pos- 
set satisfieri,  &  sic  fieri  posset  in  multis  donationibus 
sub  conditione  suspensis  vel  perfectis,  sub  conditione 
tamen  resolvendia    Item  sicut  dejici  poterit  quis  per 
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an  assise.  Likewise  if  two  hold  themselves  out  as  the 
heir,  and  there  is  a  doubt  about  their  right,  in  this  state 
of  doubt  he  is  entitled  to  an  assise,  who  has  first  placed 
himself  in  seysine,  unless  it  can  be  in  truth  established, 
that  he  has  not  such  a  right.  But  if  two  contend  about 
an  inheritance,  neither  of  whom  has  any  right,  as  if  both 
be  bastards,  he  is  entitled  to  an  assise,  who  has  been 
first  in  possession  with  a  warrant  or  without  one,  until 
another  has  ejected  him,  who  has  some  kind  of  right 
But  if  one  be  bastard  and  the  other  legitimate,  or  one 
a  serf  and  the  other  free,  he  is  entitied  to  an  assise  who 
has  the  right,  if  he  who  has  been  in  seysine  has  had 
a  long  and  peaceM  time,  so  that  he  cannot  be  ejected 
without  a  judgment  What  likewise,  if  he^has  not  had 
such  a  time  ?    He  shall  not  recover  by  an  assise. 

Likewise  a  person  appears  to  have  ejected  forthwith,       2. 
if  he  shall  have  so  given  a  tenement  under  a  condition,  ^^  ^^ 
which  depends  on  the  future,  as  if  he  should  say,  I  give  *»en  made 
you  so  much  land,  if  you  should  marry  my  daughter,  or  and  his 
in  order  that  you  may  marry  my  daughter,  if  upon  the  ^  *0" 
donation  having  .been  made  and  delivery  having  f  ol-  have  as 
lowed,  such  an  one,  although  a  long  time  afterwards,  has  j*  ^f  *  J°® 
betaken  himself  to  other  vows,  and  has  taken  another  two  others 
woman  for  his  wife,  if  he  be  ejected  even  without  a  ^oge^^e'  ^ 

.  •'  conunon. 

judgment,  he.  shall  not  recover  by  an  assise,  because  if 
a  thing  has  been  given  for  a  cause  and  under  a  condi- 
tion, which  so  depends  on  the  future,  although  it  be 
complete  from  the  beginning,  nevertheless  the  cause  not 
having  followed,  the  donation  is  released  by  the  condi- 
tion, and  so  it  begins  to  be  null,  because  the  condition 
has  not  been  satisfied.  But  it  may  be  objected,  that  if 
the  condition  could  not  be  satisfied  immediately,  it  might 
be  satisfied  after  the  death  of  the  woman,  whom  he  had 
first  married  contrary  to  the  agreement,  and  so  it  might 
be  done  with  many  donations  suspended  or  completed 
under  a  condition,  to  be  released  however  under  a  con- 
dition.    Likewise  as  a  person  may  be  driven  forth  by 
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f.  166  b.  seipsum,  &  competit  ei  remedium  per  assisam,  ita  po- 
test per  familia  suam  &  alios,  qui  nomine  suo  extite- 
rint  in  possessione,  &  quia  sicut  acquiritur  possessio 
p  eos  quos  quis  in  potestate  habuerit  &  retinetur,  ita 
poterit  per  suos  amitti  &  retineri :  ut  si  quis  me  deje- 
cerit,  meos  autem  non,  non  competit  mihi  assisa,  quia 
per  meos  qui  dejecti  non  stmt  retineo  seysina.  Sed  si 
quis  meos  &  me  dejecerit,  &  quosdam  retinuerit  & 
vinxerit,  vel  eos  ut  servos  suos  retinuerit,  competit 
mihi  assisfik,  desii  enim  possidere  ciim  servi  mei  vel 
alii,  per  quos  seyninam  retinui,  ab  alio  possidentur. 
Ite  si  expulsi  non  sunt  tales,  sed  ab  eo  qui  vi  dejecit 
tenere  ceperint,  adhuc  competit  mihi  assisa.  Item  si 
ego  dejectus  non  fuero,  in  possessione  tamen  vinctus 
sum  &  impeditus  qu6  min^  uti  possim,  adhuc  competit 
mihi  assisa.  Item  competit  cuilibet,  qui  proprio  no- 
mine fuerit  in  seysina  justfe  vel  injustfe:  juste,  ut  si 
jure  gprio  utatur,  injust^,  ut  si  in  possessione  fuerit 
per  disseysinam,  vel  intrusionem,  &  si  fuerit  ejectus 
per  aliquem  qui  jus  non  habuerit,  competit  ei  restitu- 
tio p  assisam,  sicut  ei  qui  jus  habei  adversus  omnes, 
praeterqua  adversus  verum  dominv :  quia  licfet  jus  non 
habet,  eo  tamen,  q  in  possessione  est,  plus  juris  habet 
pA)pter  seysinam  qua  ille  qui  est  extra  possessionem, 
qui  nihil  juris  habet,  &  eo  maxim^,  quia  si  ille  qui 
jus  habet  nunquam  petat,  sic  poterit  terra  semper 
remanere  cum  disseysitore  vel  intrusore.  Item  si  ctun 
antecessor  mens  ad  firmam  dederit  tenementum  &  mo- 
riatur,  &  si  in  seysinam  me  posuero,  salvo  ^  firmario 
firma  &  termino  suo,  &  de  usu  non  impedial,  competit 
mihi  assisa  si  ejectus  fuero,  lic^t  mihi  uti  non  liceat, 
&  valebit  mihi  seysina  quoad  liberum  tenementum,  & 
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himself,  and  he  has  a  remedy  by  an  assise,  so  he  may  be  ^'  ^^^  ^ 
by  his  family,  and  by  others  who  have  been  in  posses- 
sion in  his  name,  and  because  as  possession  is  acquired 
by  those,  whom  a  person  has  in  his  power,  and  is  retained, 
so  it  may  be  lost  through  his  dependents  and  be  re- 
tained :  as  if  any  one  has  driven  me  forth,  but  not  my 
dependents,  I  am  not  entitled  to  an  assise,  because  I 
retain  seysine  by  my  dependents,  who  are  not  driven 
forth.  But  if  any  one  has  driven  me  forth  and  my 
dependents,  and  has  retained  some  and  cast  them  into 
bonds,  or  has  retained  them  as  his  serfs,  I  am  entitled  to 
an  assise,  for  I  cease  to  possess,  when  my  serfs  or  others, 
through  whom  I  have  retained  seysine,  are  in  the  pos- 
session of  another.  Likewise  if  such  persons  are  not 
expelled,  but  begin  to  hold  fi*om  him  who  has  driven  me 
forth  by  force,  I  am  still  entitled  to  an  assise.  Likewise 
if  I  have  not  been  driven  forth,  but  am  in  possession, 
bound  however  and  impeded  that  I  cannot  make  use  of 
it,  I  am  still  entitled  to  an  assise.  Likewise  anybody  is 
entitiled  to  it,  who  has  been  in  seysine  in  his  own  name 
justly  or  unjustly ;  justly,  as  if  he  used  his  own  right ; 
unjusfly,  as  if  he  should  be  in  possession  by  disseysine 
or  intrusion ;  and  if  he  should  be  ejected  by  some  one, 
who  had  no  right,  he  is  entitled  to  restitution  by  an 
assise,  just  as  he  who  has  right  against  all,  except 
against  the  true  lord  :  because  although  he  has  not  any 
right,  yet  upon  the  fact  that  he  is  in  possession,  he  has 
more  right  on  account  of  his  seysine,  than  he  who  is  out 
of  possession,  who  has  no  right,  and  for  that  reason 
chiefly,  because  if  he,  who  has  the  right,  should  never 
claim,  the  land  will  in'  such  case  always  remain  with  the 
disseysor  or  intruder.  Likewise,  if  when  my  ancestor 
has  let  a  tenement  to  farm  and  dies,  and  if  I  put  myself 
'  into  seysine  saving  to  the  farmer  his  farm  and  his  term, 
and  he  be  not  impeded  in  the  use  of  it,  I  am  entitled  to 
an  assise,  if  I  should  be  ejected,  although  I  may  not  use 
it,  and  the  seysine  will  be  valid  for  me  as  regards  the 
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non  aufert  finnario  tenninu  suu^  &  si  ultra  terminum 
tenere  ceperit  firmarius,  tunc  prim6  mihi  competit 
breve  de  termino  qui  prseteriit,  sicut  antecessori  meo 
competeret :  si  autem  firmari^  exceperit  de  feoffamento, 
tunc  vertitur  assisa  in  juratam  ad  inquirendum  de 
'feoffamento. 


Cap.  Vm. 

1.  Fluxes  etiam  disseysiri  possunt  in  re  communi,  sicut 

Sifiatdis-  ^  ^^^^  ^  propria  persona,  &   competit  eis  querela  & 
piuribus     remedium  per  assisam.    Communis  autem  esse  poterit 
'°1,-«:    res  sive  tenementtuu  multis  modis,  sicut  res  quae  com- 
BrittoD,  1.   munis  est   inter  virum  &  uxorem,  ubi  neutri   ipsorum 
s  22^'  ^*"    ®^®  ^^   competit   querela  vel   assisa,  cxim  sint  quasi 
Fieta,  218.  unum  corpus  &    diversse   animaB,  &  quasi   unum  jus 
habentes,  nisi   sit  aliquis  qtd  dicat,  q  si  vir  uxx>rem 
disseysiverit  vel  h  contrario,  qu6d  assisa  competit  uni 
ipsorum  quasi  tenendam^  in  communi  cum  alia.     Sed 
si  ita  esset,  sic  fieret  divisio  inter  eos  corporis  &  san- 
guinis, qu6d  esset  contra  hoc  quod   supradictum   est. 
Videtur  igitur  qu6d  recurrendum  sit  ad  curiam  Chris- 
tianitatis,  ut  discusso  ibi  de  matrimonio,  per  censuram 
ecdesiasticam  vel  compellatur  vir  suscipere   uxore,  vel 
uxor  redire  &  sequi  virum,  &  si   opus  fuerit,  dotninus 
rex   ad   supplicationem    ordinarii   in   tenemento  com- 
municando  quod  suum  fuerit  exequatur.    Poterit  etiam 
esse  tenementiun   comune  inter   duos  vel   plures,  sicut 
sunt  bund»  &   metaB  &   rationabiles   divisse  quae  po- 
f.  167.     nuntur  in  terminis  &  finibus  agrorum  ad  distinguendu 
prsedia  &  dominia  vicinorum,  quorum  quilibet  dominus 
est  proprietatis,  &   non  dominus   in  solidu,  sed   tamen 
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freehold,  and  it  does  not  take  away  from  the  farmer  his 
term,  and  if  the  farmer  begins  to  hold  it  beyond  his 
term,  then  for  the  first  time  I  am  entitled  to  a  writ  con- 
cerning the  term  which  has  passed,  just  as  my  ancestor 
would  be  entitled ;  but  if  the  farmer  has  excepted  con- 
cerning the  feoffinent^  then  the  assise  is  converted  into  a 
jura/ta  to  inquire  into  the  feoflfment. 


Chapter  VIIL 

But  several  persons  may  be  disseysed  of  a  conpnon       i. 
thing,  just  as  one  in  his  own  person,  and  they  are  en-  ^eevenl 
titled  to  a  plaint  and  a  remedy  by  an  assise.     But  a  S^^ilU 
thing  or  a  tenement  may  be  common  in  many  ways,  as  a  of  a  com- 
thing  which  is  common  between  a  man  and  his  wife, 
where  neither  of  them  without  the  other  is  entitled  to  a 
plaint  or  assise,  since  they  are  as  it  were  one  body  and 
different  souls,  and  as  it  were  having  one  right,  unless 
there  be  some  one  who  says,  that  if  a  man  has  disseysed 
his  wife  or  the  contrary,  that  one  of  them  is  entitled  to 
an  assise,  as  if  of  a  tenancy  in  common  with  the  other. 
But  if  it  were  so,  there  would  thus  be  a  division  between 
them  of  body  and  blood,  which  would  be  contrary  to 
what  has  been  said  above.    It  appears  therefore  that     , 
recourse  must  be  had  to  the  court  of  Christianity,  that 
their  marriage  having  been  examined  either  the  man  be 
compelled  by  ecclesiastical  censure  to  support  his  wife, 
or  the  wife  to  return  and  follow  her  husband ;  and  if  it 
be  necessary,  let  the  lord  the  king,  upon  the  supplication 
of  the  ordinary,  execute  what  is  within  his  province  in 
giving  a  common  enjoyment  of  the  tenement.    A  tenement 
likewise  may  be  common  amongst  two  or  more,  just  as 
there  are  bounds  and  metes  and  reasonable   dividing 
ridges  which  are  set  up  in  the  boundaries  and  limits  of     f.  l«7, 
lands  to   distinguish  the  holdings  and  ownerships  of 
neighbours,  each  of  whom  is  owner  of  the  property,  but 
not  owner  entirely,  but  nevertheless  owner  in  common. 
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Britton,  1.  dominus  in  commimi.  Talibus  autem  omnibus  com- 
§  22.  -  petit  querela  &  remedu  p  assisa,  secund  ^  fuerit  quili- 
ileta,  218.  ^j^t  eor  disseysiti,  s.  ones  vel  quida  iflof,  per  extraneos 
vel  seipsos  inter  se.  Si  quis  igitur  divisas  oraverit, 
lapide  vel  arbore  finale  amoverit  &  asportav^rit,  facit 
disseysina,  ut  de  itinere  M.  de  Pateshul  ad  assisas 
navBd  disseysinse  capiendas  &  gaolas  deliberandas  in 
com  South:  assisa  novse  disseysinsB,  si  Radulphus  de 
le  Haye:  quia  ibi  dicitur,  qu6d  si  quis  terram  meam 
araverit,  &  maxim^  qui  divisas  araverit  inter  me  & 
ipsum,  &cit  disseysinam :  quia  in  boc  magis  injuriatur^ 
qu^  si  aliam  terra  arasset,  quia  si  aliam  terram,  tunc 
possent  blada  retineri,  quod  non  est  in  divisis  (ut 
videtur)  quia  hujusmodi  metae  &  bundsd  sunt  utriusq, 
vicinorum  in  communi  quoad  hoc,  qu6d  nullus  vid- 
norum  aliquid  sibi  appropriare  possit  sine  eo,  qu6d 
non  facit  disseysinam,  ex  quo  tenent  in  communi  Sed 
q  ibi  poti^  sit  transgressio  qnkm  disseysina  videtur, 
quia  in  visu  &ciendo  juratoribus,  non  potest  querens 
aliqua  parte  designare,  nee  dicere,  Hsec  pars  mea  est, 
quia  divisae  non  sunt  p  partes  divisae,  sed  jacet  in 
communi,  quia  nullus  sdt  nee  scire  poterit  partem 
sua.  Si  aute  sit  qui  dicat,  q  ilia  pars  dimidia  sit  ali- 
cujus  quae  jacet  ppi^  juxta  terram  suam,  hoc  stare  non 
possit,  quia  si  quilibet  araret  vel  prostraret  partem 
dimidiam  propinquiorem  terrse  suae,  ita  consumi  possent 
divisae  &  adnihilari.  Sed  revera  (quicquid  dicant  alii) 
videtur  q  ibi  sit  poti^  disseysina  de  tenemento  in  com- 
muni, &  sic  fiat  visus  de  toto  tenendii  in  comuni,  de 
lapide  ver6  &  arbore  finali  ide  est  q  liberu  tenemen- 
tum,  ex  quo   lapis   in  terra  fixus,  quasi  addificiu  solo 
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For  all  such  are  entitled  to  a  plaint  and  remedy  by  an 
assise,  according  as  each  of  them  has  been  disseysed,  to 
wit,  all  or  certain  of  them,  by  strangers,  or  by  themselves 
amongst  themselves.  If  any  one  therefore  has  ploughed 
up  the  boimdary  ridges,  has  removed  or  carried  away  the 
stone  or  dividing  tree,  he  has  caused  a  disseysine,  as  in 
the  iter  of  Martin  de  FateshuU  to  hold  assises  of  novel 
disseysine  and  gaol  delivery  in  the  county  of  Southamp- 
ton, an  assise  of  novel  disseysine,  if  Balph  de  la  Haye : 
because  it  is  there  said,  that  if  any  one  has  ploughed  up 
my  land,  and  chiefly  if  he  has  ploughed  up  the  dividing 
ridges  between  me  and  himself,  he  causes  a  disseysine : 
because  in  this  particular  greater  injury  is  done  than  if 
he  had  ploughed  up  other  land,  for  if  he  had  ploughed 
up  other  land,  then  the  com  might  have  been  retained, 
whidi  is  not  the  case  in  the  dividing  ridges  (as  it  seems), 
because  metes  and  bounds  of  this  kind  belong  to  each  of 
the  neighbours  in  common,  so  £Ebr  as  this,  that  none  of 
the  neighbours  can  appropriate  any  thing  to  himself 
without  causing  a  disseysine,  since  they  hold  them  in 
common.  But  that  there  is  rather  in  that  case  a  trespass 
than  a  disseysine  seems  from  this,  that  in  making  a  view 
for  the  jurors,  the  claimant  cannot  designate  any  part  nor 
say,  this  part  is  mine,  because  the  dividing  ridges  are  not 
divisible  into  parts,  but  lie  in  common,  because  no  person 
knows  or  can  know  his  own  part.  But  if  there  be  any 
one  who  says  that  the  half  part  which  lies  nearest  to  any 
one's  land  is  his  part,  this  cannot  stand,  because  if  each 
were  to  plough  up  or  to  level  the  half  part  nearest  to  his 
land,  the  dividing  ridges  might  be  consumed  and  anni- 
hilated. But  indeed  (whatever  others  may  say)  it  seems 
that  there  is  in  this  case  rather  a  disseysine  from  a  tene- 
ment in  common,  and  so  there  should  be  a  view  of  the 
whole  tenement  in  common,  but  of  the  stone  and  boun- 
dary tree  it  is  the  same  as  a  free  tenement,  since  the 
stone  being  fixed  in  the  ground  belongs  like  a  building 
to  the  ground,  and  a  tree  in  a  similar  manner,  after  it  has 
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cedit,  &  axbor  eode  modo  dim   radices  egerit.    Sunt 
aute  quids  qui  dicunt,  ^  amotio  arboris  &  lapidis  poti^ 
transgressio  est  q   disseysina,  sed  hoc  non   est   veru, 
quavis  disseysina  sub  se  contineat  transgressions,  licfet 
non  h  contrario.     Poterit  etia  res  esse  communis  inter 
plures,  sicut  inter  cohaeredes  &  partidpes  in  tenemetis 
comunibus,  non  partita  hsareditate.     Item  inter  vicinos 
in  aliquo  tenemento,  q  aliquando   fuit  litigiosum  &  de 
communi  voluntate  relinquitur  ad   alique  usiun  unum 
vel   plures,  si  quis  ex  talibus    participibus   unum  de 
participibus   suis  disseysiverit,   idem    habebit    assisam 
versus  participes  suos  tenendum  in  c5muni.     Si  autem 
duos,  quilibet  habebit  assisam  sua   p  se,  quia   diverssd 
sunt   disseysinsB,  &   idem   erit   de   pluribus   in   causa 
possessionis    acquirendse    ante    partitions    haareditatis, 
ciim  semel  fuerit    acquisita,  &   sunt  ibi  diversa  jura, 
licfet   de  re  incerta.    In   acquirenda   ver6  seysina  ali- 
cujus  antecessoris   in   causa   proprietatis,  ubi   diverssd 
sunt  personss   &   diversa  capita,  sed  tamen  quasi  un^ 
haeres  propter  jus  quod  eis  copetit,  nullus   potest  sine 
alio   petere    seysina  antecessoris    propinquam  vel    re- 
motam,  citm   sunt  omnes  quasi  unus  hseres  ppter  uni- 
cum  jus.     Ciim  autem  semel  adita  fuerit  hsBreditas  & 
acquisita  sive  divisa  fuerit  inter  capita  sive  non,  nullus 
sine  alio   respondebit  in   causa  proprietatis  de  seysina 
antecessoris,  nee    etia  in    causa    possessionis   in  assisa 
mortis  antecessoris,  ut  infiA.    De  seysina  ver6  propria, 
si  ejectus   fuerit  particeps  unus  vel  plures  k  participe 
f.  167  b.   vel  participibus  vel  etiam  ab  extraneis  personis,  quili- 
bet habebit  remedimn   p  assisam  p   se  sine  participe, 
quia  plures    sunt    ibi   disseysinsB.    Et    vice    versa,  si 
unus  vel  plures  cohseredes   disseysina  fecerint  cohsere- 
dib'^  imi   vel  pluribus  sive  extraneis,  quilibet  de  facto 
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struck  root.  There  are  some  however  who  say  that  the 
removal  of  the  tree  and  the  stone  is  rather  a  trespass 
than  a  disseysine,  but  this  is  not  true,  although  a  dissey- 
sine  comprises  a  trespass,  but  not  the  converse.  A  thing 
also  may  be  common  amongst  several  persons,  as  amongst 
coheirs  and  parceners  in  common  tenements,  where  the 
inheritance  has  not  been  partitioned.  Likewise  between 
neighbours  in  a  certain  tenement,  which  has  been  at 
some  time  in  litigation  and  by  common  consent  has  been 
relinqxdshed  to  one  only  or  to  several,  if  any  one  of  such 
parceners  shall  have  disseysed  one  of  his  co-parceners  the 
same  shall  have  an  assise  against  his  co-parceners  for  the 
tenement  in  common.  And  if  he  has  disseysed  two,  each 
'  shall  have  his  own  assise  by  himself,  because  the  dissey- 
sines  are  diverse,  and  the  same  thing  shall  take  place  with 
respect  to  several  persons  in  a  cause  of  acquiring  posses- 
sion before  the  partition  of  an  inheritance,  when  it  has  . 
been  once  acquired,  and  there  are  there  different  rights, 
although  about  an  uncertain  thing.  But  in  acquiring 
the  seysine  of  any  ancestor  in  a  cause  of  property,  where 
there  are  different  persons  and  different  heads,  but  never- 
theless as  it  were  one  heir  in  virtue  of  the  right  which 
devolves  to  them,  no  one  can  claim  without  the  other 
the  seysine  of  the  ancestor  near  or  remote,  since  they  are 
all  as  it  were  one  heir  in  virtue  of  a  single  right.  But 
when  once  the  inheritance  has  been  entered  upon  and 
acquired,  or  has  been  divided  amongst  the  heads  or  not, 
none  without  the  other  shall  answer  in  a  cause  of  pro- 
perty concerning  the  seysine  of  the  ancestor,  nor  even  in 
a  cause  of  property  in  an  assise  of  the  death  of  the  an- 
cestor, as  below.  But  concerning  his  own  seysine,  if 
there  has  been  ejected  one  or  more  co-parceners  by  a  co- 
parcener or  co-parceners,  or  even  by  outside  persons,  each  f.  is;  b. 
shall  have  a  remedy  by  an  assise  by  himself  without  his 
co-parcener,  because  there  are  several  disseysines. ,  And 
conversely,  if  one  or  more  co-heirs  have  made  a  dissey- 
sine  against  one  or  more  co-heirs  or  strangers,  each  shall 
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8U0  &  de  injuria  sua  p  se  respondebit :  quia  poena  suos 
tenere  debet  autores.  Ante  ver6  additions  haereditatia 
conjunctu  est  jus  &  seysina  antecessoris^  &  ita  con- 
junctim  ab  omnib^  peti  debet,  qui  conjuncti  sunt  quasi 
un^  hseres.  Cum  ante  adita  f uerit,  incipit  vel  adhuc 
manet  esse  jus  unum  conjunctum,  &  seysina  diversa, 
sed  communis  quousq^  fuerit  partita,  &  ideo  nuUus  sine 
alio  resp5debit  alicui,  qui  seysinam  petet  vel  jus  ali- 
cujus  antecessoris  sui,  nee  in  causa  proprietatis,  nee  in 
causa  possessionis  p  assisam  mortis  antecessoris,  cu  onia 
sunt  eis  comunia,  pprietas  s.  &  possessio.  Si  autem 
extrane^  petat  de  seysina  sua  ppria  in  causa  disseysinse 
&  spoliationis,  si  omnes  disseysinam  fecerint,  omnes 
tenentur  &  cadunt  in  assisam.  Si  autem  quidam  illo? 
&  non  omnes,  illi  tenentur  qui  fecerint,  &  non  alii. 
Et  idem  erit  si  un^  tantu,  &  ipse  solus  incidit  in 
assisam  &  in  poenam,  &  non  alii.  Sed  esto  q  dissey- 
situs  versus  talem  semel  recuperaverit  p  assisam  sive 
tenementum  sive  pasturam,  &  alius  particeps  k  primo 
disseysitore  ilium  ipsimi  ejiciat  de  eade  re,  &  ipse 
disseysitus  iterii  sup  illu  assisam  portet,  qusero  an 
debeat  pcedere  ?  videtur  q  sic  prima  facie,  quia  licet 
eade  sit  res,  divers83  tamen  sunt  psonss,  sed  revera  non 
est  capienda,  quia  sic  esset  capere  assisam  sup  assi- 
sam, &  hac  ratione,  quia  bene  possit  contingere  q 
ultima  assisa  posset  esse  contraria  primaB,  &  p  ultimam 
assisam  possit  adnikilari  q  rit^  actum  esset  p  prima, 
&  ita  possunt  esse  judicia  in  pendenti,  &  esse  in  in- 
certo,  q  esse  non  debet  Et  ita  potest  unus  particeps 
&  debet  de  seysina  sua  &  injuria  propria  sine  partici- 
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answer  by  himself  for  his  own  act  and  his  own  injustice, 
because  punishment  ought  to  reach  its  authors.  But 
before  the  entrance  upon  the  inheritance  the  right  and 
seysine  of  the  ancestor  are  conjoint,  and  so  must  be 
claimed  conjointly  by  all,  who  are  conjoint  as  if  they  were 
one  heir.  But  when  it  has  been  entered  upon,  there 
begins  or  still  remains  one  conjoint  right,  and  a  different 
seysine,  but  common  until  a  partition  has  been  made,  and 
therefore  no  one  without  the  other  shall  answer  to  any 
one,  who  shall  daim  seysine,  or  the  right  of  any  ancestor 
of  his  own,  nor  in  a  cause  of  property,  nor  in  a  cause  of 
possession  by  an  assise  of  the  death  of  an  ancestor,  since 
all  things  are  common  to  them,  the  property,  for  instance, 
and  the  possession.  But  if  a  stranger  claims  concerning 
his  own  seysine  in  a  cause  of  dissejrsine  or  spoliation,  if 
all  have  made  the  disseysine,  aU  are  liable  and  £eJ1  into 
the  assise.  But  if  certain  of  them  and  not  all,  they  are 
liable  who  have  done  it,  and  not  others.  And  it  will  be 
the  same,  if  one  only,  and  he  alone  falls  into  the  assise 
and  into  the  penalty,  and  not  the  others.  But  let  it  be, 
that  a  party  disseysed  has  once  recovered  against  so-and- 
so  by  an  assise,  either  a  tenement  or  a  pasture,  and 
another  co-parcener  with  the  first  disseysor  ejects  him 
from  the  same  property,  and  the  party  disseysed  again 
brings  an  assise  against  him,  I  ask  whether  he  ought  to 
proceed  ?  It  seems  in  the  affirmative  at  first  sight,  be- 
cause although  it  be  the  same  thing,  the  persons  howso- 
ever are  different ;  but  in  truth  [an  assise]  is  not  to  be 
taken,  for  so  it  would  be  to  take  an  assise  upon  an  assise, 
and  for  this  reason,  that  because  it  might  well  happen 
that  the  last  assise  might  be  contrary  to  the  first,  and 
by  the  second  assise  what  had  been  duly  done  by  the 
first  assise  should  be  nullified,  and  so  judgments  might 
be  pendent  and  be  in  uncertainty,  which  ought  not  to  be 
the  case.  And  so  one  co-parcener  may  and  ought  to 
answer  concerning  his  seysine  and  proper  injury  without 
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pibus  Buis  respodere,  &  non  habebittir  in  hoc  casu 
regressns  ad  aliud,  nisi  ad  convincendos  juratores,  si 
particeps  qui  p  assisam  amlsit,  hoc  Toluerit. 

Cap.  IX. 

1.    ,       Dictu   est   in  pximo   capitulo   pcedeti,   cui   copetat 

estfn'^-  remediu  p  assisam,  sive  teneat  rem  ppriam  vel  in  co- 

sessione     muni,  post   divisione  ver6   hereditatis  comunis  plures 

aKraofet    erunt  seysinsB   &   plura  jura  separata,  sed  tamen  no 

cui  non      debet  quis   sine   alio  respondere,  nisi   velit  in   causa 

^^       pprietatis,  q  si  faceret,  nullu   haberet   regressum  erga 

Britton,  1.  participes   suos   si   fort^   amitteret,  &  q  dictu    est  de 

u.^ch.  xu.   cohaeredibus  participibus,  dici  poterit  de  vicinis.     Nunc 

Ileta,2i9.  autem  dicendum   est,  cui   non  competat  remedium  p 

assisam,  nee   querela.     NulH   autem   competit  querela 

nee  remedium   per .  assisam,  qui   in  possessione   fuerit 

nomine  alieno,  quia  talis  non  possidet,  lic^t  in  posses- 

.  sione  fuerit,  sed  ipse  possidet  cujus  nomine  possidetur. 

Et  long^  aliud  est  possidere,  qukn  esse  in  possessione. 

In  possessione  autem  sunt,  licfet  non  possident,  custos 

qui  tenet  aliquando  in  dominico   lic^t  non  in   feodo. 

Item  procurator.     Item   familia,   servus   proprius,  vel 

alienus  bona  fide  possessus.    Item  firmarius  vel  fruc- 

tuarius,  quod  non  dicitur  de  feodi  firmario.     Item  usu- 

f.  168.    rarius  &  hospes.    Item  qui   ad  voluntate  tenuerit  de 

die  in  die,  de  anno  in  ann,  licfet  warrantu  vocare  pos- 

sit,  secundu  quosda,  sicut  &  usufructuari^  qui  tenet  ad 

term  annor,  tales  querela  non  habebunt   nee   remediu 

p  assisam,  quia  non  habet  actione,  sed  dns  proprieta- 

tis:   &   ide6   si   agant,  locum  habet  conl  eos  exceptio 

pprietatis,   &   liberi   tenemeti   h,   quocunq,  disseysitore 
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his  co-paroeners,  and  recourse  shall  not  be  had  in  this 
case  to  another,  except  to  convict  the  jurors,  if  the  co- 
parcener who  has  lost  by  the  assise  should  wish  it. 


Chapter  IX. 

It  has  been  said  in  the  next  preceding  chapter,  who       i. 
is  entitled  to  a  remedy  by  an  assise,  whether  he  holds  ^iio^i^jn 
a  thing  as  his  own  property  or  in  common,  but  after  the  possession 
division  of  a  common  inheritance  thei^  will  be  several  name,  and 
seysines  and  several  separate  rights,  but  nevertheless  no  ^^?  ^  ^^^ 
one  ought  to  answer  without  another,  except  he  wishes  an  t 


so  in  a  cause  of  property,  which  if  he  should  do,  he  would 
have  no  recourse  against  his  co-parceners,  if  by  chance 
he  should  lose,  and  what  has  been  said  of  coheirs  co-par- 
ceners, may  be  said  of  neighbours.  But  now  we  must  say 
who  is  not  entitled  to  a  remedy  or  a  plaint  by  an  assise. 
No  one  then  is  entitled  to  a  plaint  or  a  remedy  by  an 
assise,  who  is  in  possession  in  another's  name,  because 
such  a  person  does  not  possess,  although  he  may  be  in 
possession,  but  he  in  whose  name  it  is  possessed,  is  the 
possessor.  And  it  is  a  fiir  different  thing  to  possess  from 
being  simply  in  possession.  For  persons  are  in  posses- 
sion, who  do  not  possess,  for  instance  a  guardian,  who 
holds  a  thing  in  domain,  although  not  in  fee.  Likewise 
an  agent.  Likewise  a  household,  one's  own  serf,  or 
another's  serf  possessed  in  good  faith.  Likewise  a  holder 
for  a  term  or  a  lessee  of  the  crops,  which  is  not  said  of  a 
lessee  of  the  fee.  Likewise  an  usurer  and  a  guest.  Like- 
wise a  tenant  at  will  from  day  to  day  or  from  year  to  f.  les. 
year,  although  he  may  be  able  to  caU  a  warrantor,  accord- 
ing to  some,  like  an  usufructuary,  who  holds  for  a  term 
of  years,  such  persons  shall  not  have  a  plaint  or  a  remedy 
by  an  assise,  because  they  have  not  a  right  of  action^  but 
the  lord  of  the  property  has ;  and  if  they  proceed,  an  ex- 
ception may  be  taken  against  them  concerning  the  pro- 
perty and  the  freehold  on  the  part  of  any  disseysor. 
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apposita,  sive  jus  habuerit  ejidendi  sive  non,  &  si  n5 
copetat  eis  de  jure  exceptio,  tamen  dissimulanda  erit 
ppter  veru  dSm  cui  copetit  actio.  Ite  non  oopetit  eis 
querela  nee  remediu  p  assisam,  qui  statim  &  inconti- 
nenti  post  disseysina  k  vero  dno  sunt  ejecti  flagrante 
maleficio.  Ite  non  copetit  intrusori  eodem  modo,  nisi 
tep^  habuerit  longum  &  pacificum,  q  sufficere  possit  p 
titulo.  Item  nee  ei,  qui  nunqua  fuit  in  seysina  nee 
quasi  in  seysina,  &  ide  si  min^  suffidente  habuerit 
seysina  sicut  injuriosam  sine  tempore  &  pace  conten- 
tiosam.  Ite  non  competit  villano  nee  villanse  sub 
potestate  domino?  existentib^  de  puro  vilienagio  conl 
dnm  suum  nee  contra  alios  quoscunq,  ta  ratione  pso- 
naru  q  tenementi^  sive  sit  de  antique  villenagio  sive 
de  novo.  Si  ante  pquisitum  fuerit,  contra  dnm  no 
copetit  assisa  in  cujus  potestate  fuerit,  o5petit  tame 
cent  feofiatores  extraneas  psonas^  quousq^  dns  (sub  cuj^ 
potestate  fuerit)  tenementu  illud  in  manum  suam  ce- 
perit,  ut  infiri  de  exceptionib^  pleni^  dicetur.  Ite  non 
cdpetit  ei  qui  tenuerit  de  villano  socagio  in  dominids 
dni  regis,  nee  puris  villanis,  competit  tame  quandoq^ 
eis  qui  adventitii  sunt,  &  habent  <i5ventione  suam  p 
certa  servitia  quavis  villana,  ad  similitudine  eor,  qui 
tenet  de  dominico  diii  regis  in  villano  socagio^  nisi  hoc 
fuerit  in  libero  burgo  sive  infra  manerium  tale.  Ite 
non  competit  ei  qui  de  nave  sua  eject^  fuerit,  quasi 
de  libero  teiito  suo,  non  xnagis  q  si  tract^  esset  de 
equo  suo  sive  de  vehiculo,  curru,  carecta  vel  carro. 
Sed  quid  dicetur  de  eo  qui  eject^  erit  de  sedibus  lig- 
neis  ?  copetit  ei  assisa,  si  cosistat  in  solo  pprio,  sive  solo 
cohsereant  sive  non,  si  aute  costruatur  in  solo  alieno. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  65 

whether  he  has  had  the  right  of  ejectment  or  not,  and  if 
they  are  not  entitled  to  an  exception  of  right,  neverthe- 
less it  will  have  to  be  dissembled  on  account  of  the  true 
lord,  who  is  entitled  to  an  action.  Likewise  those  per- 
sons are  not  entitled  1^  a  plaint  or  a  remedy  by  an  assise, 
who  immediately  and  forthwith  after  a  disseysine  have 
been  ejected  by  the  true  lord,  whilst  the  misdoing  was 
flagrant  Likewise  an  intruder  is  in  the  same  way  not 
entitled,  unless  he  has  had  a  long  and  peaceable  holding, 
which  may  suffice  for  a  title.  Likewise  not  he  who 
never  was  in  seysine  or  as  it  were  in  seysine,  and  the 
same  if  he  has  had  an  insufficient  seysine  of  an  unjust 
character  and  contentious  without  time  or  peace.  Like- 
wise a  villein  man  or  woman,  being  under  the  power 
of  their  lord  in  pure  villenage,  cannot  have  an  assise 
against  their  lord  nor  against  any  others  as  well  by 
reason  of  their  persons  as  of  the  tenement,  whether  it  be 
of  ancient  or  modem  villenage.  But  if  the  tenement 
has  been  acquired,  the  villein  is  not  entitled  to  an  assise 
against  the  lord  in  whose  power  he  may  be,  but  he  is 
entitled  against  strange  feoflPors,  until  the  lord,  "under 
whose  power  he  may  be,  has  taken  that  tenement  into 
his  hand,  as  will  be  explained  in  treating  of  exceptions. 
Likewise  he  is  not  entitled,  who  has  held  of  villein  sock- 
age  in  the  demesnes  of  the  lord  the  king,  nor  are  pure 
villeins  entitled,  but  sometimes  those  are  entitled,  who 
are  adventitious,  and  have  their  convention  for  certain 
services  although  of  a  villein  character  after  the  like- 
ness of  those,  who  hold  of  the  demesne  of  the  lord  the 
king  in  villein  sockage,  unless  it  be  in  a  free  borough  or 
within  such  a  manor.  Likewise  he  is  not  entitled  who 
has  been  ejected  from  his  ship,  as  if  from  his  free  tene- 
ment, no  more  that  if  he  had  been  dragged  off  his  horse  or 
out  of  his  vehicle,  chariot,  car,  or  cart  But  what  shall  be 
said  of  him  who  has  been  ejected  from  a  wooden  house  ? 
He  is  entitled  to  an  assise  if  it  stands  on  his  own 
ground,  whether  it  is  attached  to  the  ground  or  not,  but 
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aut  pcessit  phibitio  ne  amoveanl,  vel  denuntiatio  ne 
fieret,  in  quib^  casibus  copetit  ei  assisa  in  cujus  solo 
sedificatum  est,  &  non  ei  qui  aedificavit,  quia  post 
denuntiatione  sive  ghibitibne,  effectse  sunt  contentiosse, 
&  non  est  licita  amotio.  Si  ante  nulla  pcessit  denun- 
tiatio nee  phibitio,  &  sic  quasi  sine  cotentione  licita 
amotsB  fuerint,  non  copetit  duo  soli  aliquod  remedium 
p  assisam.  Ite  non  copetit  alicui  assisa  nisi  ei  qui 
possidet,  nee  k  possessione  potest  aliquis  dejici;  nisi 
iUe  qui  possidet  nomine  pprio,  possidet  dico,  p  se  vel 
Britton,  1.  p  alium  naturaliter  vel  civiliter,  vel  altero  istoru.  Ite 
ii.^c  .xu.  j^  copetit  ei  si  eject^  fuerit  sine  judido,  qui  tenuerit 
'leta,220.  p  lege  AngliaB  ratione  liberoru  suoru,  qui  postmodu 
covicti  sunt  ad  bastardos,  &  quamvis  velit  tales  in 
curia  Christianitatis  pbare  ad  legittimos  no  audire!, 
sed  si  de  facto  hoc  f  acere  vellet,  vero  hseredi  copeteret 
phibitio.  Ite  non  copetit  donatorio,  qui  nullam  om- 
nino  seysinam  habuit  p  se  quamvis  cum  donatore, 
quia,  si  talis  ejectus  fuerit  k  vero  hserede,  du  tamen 
incontinenti  post  morte  donatoris  antequa  tempus  ha- 
buerit  tale,  q  sine  judicio  ejici  non  possit,  si  autem 
ab  extraneo  ejiciatur,  &  cujus  non  interfuerit,  omni 
i«pore  recuperabit,  ppter  modum  possessoris,  post  tem- 
pus ver5  recuperare  poterit  vetus  hseres  p  assisam 
mortis  antecessoris.  Ite  ide  erit  si  covicti  fuerint,  q 
f.  168  b.  hfieredes  esse  no  possint  nee  ppinqui  nee  remoti,  ut  si 
terra  data  fuerit  certis  hseredib^  aliis  omnino  exclusis, 
ut  si  terra  data  fuerit  in  maritagium  cum  aliqua  mu- 
liere  viro  &  hseredibus  de  ipsis  duobus  vel  de  eorum 
came  exeuntib^.  Item  non  competit  viro  sine  uxore 
de  hsereditate   uxoris,  cilm  ambo  fuerint  simul  dissey- 
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if  it  be  built  on  another  person's  ground,  or  a  prohibition 
against  its  removal  has  preceded,  or  an  order  not  to 
remove  it,  in  which  cases  he  is  entitled  to  an  assise,  on 
whose  ground  it  has  been  built,  and  not  he  who  has 
built  it,  because  after  the  order  or  the  prohibition  it 
has  become  a  subject  of  contention,  and  its  removal  is  ' 
not  allowable.  But  if  no  order  or  prohibition  has 
preceded,  and  so  it  has  been  removed  allowably  without 
any  contention,  the  lord  of  the  ground  has  not  any 
remedy  by  an  assise.  Likewise  no  person  is  entitled 
to  an  assise  except  he  who  possesses,  nor  can  any  one 
be  ejected  from  possession  except  he  who  possesses  in 
his  own  name,  I  say  possesses  by  himself  or  by  another, 
naturally  or  civilly,  or  in  one  of  those  ways.  Likewise 
he  is  not  entitled  to  an  assise,  as  if  he  has  been  ejected 
without  a  judgment,  who  has  held  by  the  law  of  England 
by  reason  of  his  children,  who  have  been  afterwards 
proved  to  be  bastards,  and  although  he  may  be  willing 
to  prove  such  children  in  the  court  of  Christianity  to  be 
legitimate,  he  shall  not  be  heard,  but  if  he  wishes  to  do 
so  in  fact,  the  true  heir  will  be  entitled  to  a  prohibition. 
Likewise  a  donatory  is  not  entitled  to  it,  who  has  no 
seysine  at  all  by  hhoaself,  although  with  the  donor,  be- 
cause if  such  a  person  should  be  ejected  by  the  true  heir, 
provided  however  [it  be  done]  forthwith  after  the  death 
of  the  donor  before  he -has  had  such  a  time,  that  he  can- 
not be  ejected  without  a  judgment,  but  if  he  be  ejected 
by  a  stranger  and  who  has  no  interest,  he  shall  recover 
at  all  times  on  account  of  the  mode  of  possession,  but 
the  true  heir  may  recover  after  a  time  by  an  assise  of 
the  death  of  an  ancestor.  Likewise  the  same  wiU  result, 
if  they  be  proved  that  they  cannot  be  heirs  neither  near  f.  168  b. 
nor  remote,  as  if  land  has  been  given  to  certain  heirs  to 
the  exclusion  of  others,  as  if  land  has  been  given  for  a 
maiitage  with  a  certain  woman  te  a  man  and  the  heirs 
issuing  from  them  both  or  of  their  flesh.  Likewise  a 
man  is  not  entitled  to  an  assise  without  his  wife  con- 
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siti,  ncc  etiam »  uxori  p  se,  quae  p  se  fuerit  disseysita 
&  qu8B  postmodum  nupserit  viro,  licfet  ante  nuptias 
impetraverit,  quia  cadit  breve  Ulud.  Ite  no  competit 
aiiquando  ante  tempus,  ut  si  quia  ab  hostibus  captus 
fuerit)  dum   fuit  sub  eorum  potestate,  cilm  autem  ad 

Britton,!.  libertatem    redierit    de     eorum    manibus,    aliud    erit. 

§19.  *"  Item  competit  uxori  libersB  copulatae  villano  &  non  h 
converse.  Et  competit-  eis  de  rebus  uxoris  prills  ac- 
quisitis,  ciun  uxor  libera  &  villanus  simul  sint  iii 
possessione  &  seysina  extra  potestatem  dominorum^  ut 
si  servus  ingrediatur  ad  liberam  uxorem  habentem 
liberum  tenements  vel  dotem,  si  ejiciantur,  recupera- 
bunt  non  obstante  servitute  viri,  sed  non  h  contrario, 
libero  copulato  villanse  in  villenagio,  &  dum  ambo 
fuerint  sub  potestate  dominorum.  Uxori  verd  liberse 
nunqua  copetit  actio  de  acquirendis,  nisi  post  morte 
villani,  non  magis  qua  in  vita  ejus,  sed  pvidebitur  ei 
.  p  aliud  breve,  sicut  libersB  k  servo  liberatse.  Libero 
aute  homini  nunqua  competet  de  villenagio  uxoris,  de 
libero  autem  tenemento  suo  pprio  benS  copetit,  non 
obstante  uxoris  villenagio.  Item  non  competit  ei,  qui 
ex  libera  uxore  &  villano  conjugatis  &  sub  potestate 
dominoru  costitutis  de  hsereditate  matris  liberse,  si 
fortfe  post  mortem  matris  fuerit  in  seysina,  vz.  cotra 
dominu  suum  sub  cujus  fuerit  potestate,  sed  contra 
alips  quoscimct  prseterqua  contra  dominum  capitalem 
hasreditatis  illius,  si  alii  non  sint  haeredes,  &  si  statim 
ejiciatur:  si  autem  alii  sint  haeredes,  vel  si  post  tem- 
pus  pacificum  ejiciatur,  recuperabit,  &  consulitur  hae- 
redibus  vel  diio  p  aliud  breve.     Ite  non  copetit  alicui 
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ceming  the  inheritance  of  his  wife  when  both  have  been 
disseysed  together,  nor  even  to  the  wife  by  herself,  who 
has  been  disseysed  by  herself,  and  has  afterwards  been 
married  to  a  man,  although  she  may  have  obtained  it 
before  marriage,  because  that  writ  fisdls.  Likewise  a 
person  is  sometimes  not  entitled  to  it  before  a  certain 
time,  as  if  a  person  has  been  made  captive  by  the  enemy, 
whilst  he  has  remained  under  their  power,  but  when  he 
has  been  restored  to  liberty  out  of  their  hands,  it  will  be 
otherwise.  Likewise  a  free  woman  coupled  to  a  villein 
is  entitled,  but  not  the  converse.  And  they  are  entitled 
in  respect  of  the  things  of  the  wife  previously  acquired, 
when  a  free  wife  and  a  villein  husband  are  together  in 
possession  and  seysine  beyond  the  power  of  the  lord,  as 
if  a  serf  should  have  access  to  a  free  wife  having  a  free 
tenement  and  dower,  if  they  be  ejected,  they  shall  recover 
notwithstanding  the  serfage  of  the  man,  but  not  the 
contrary  in  the  case  of  a  free  man  coupled  to  a  villein 
woman  in  villenage,  and  whilst  both  are  under  the 
power  of  the  lord.  But  a  free  wife  is  never  entitled  to  an 
action  for  property  to  be  acquired,  unless  after  the  death 
of  the  villein  [husband],  nor  more  than  during  his  life, 
but  provision  shall  be  made  for  her  by  another  writ,  as 
for  a  free  woman  liberated  from  a  serf.  But  a  free  man 
is  never  entitled  to  an  assise  concerning  villein  property 
of  his  wife,  but  he  is  for  his  own  free  tenement,  notwith- 
standing the  villenage  of  his  wife.  He  is  not  entitled, 
who  is  bom  of  a  free  wife  and  a  villein  coupled  and  estab- 
lished under  the  power  of  a  lord,  concerning  the  inherit- 
ance of  his  free  mother,  if  by  chance  he  has  been  in  the 
seysine  of  it  after  the  death  of  his  mother,  to  wit,  against 
his  lord  in  whose  power  he  may  be,  but  against  all 
others  whomsoever  except  against  the  chief  lord  of  that 
inheritance,  if  there  be  no  other  heirs,  and  if  he  be 
ejected  forthwith.  But  if  there  be  other  heirs,  or  if  he 
be  ejected  after  a  peaceable  time,  he  shall  recover,  and 
aid  is  given  to  the  heirs  or  the  lord  by  another  writ. 


Digitized  by 


Google 


70  DE  ASSISA  NOV-fi  DISSBYSINiE. 

viro  religioso  (secundu  quosda),  qui  feoffat^  fuerit  p 
aliquem  qui  de  dfio  rege  tenuerit  in  capite  vel  de  alio, 
nisi  residuum  q  remanserit  in  manibus  feoffatoru  suffi- 
ciat  ad  plenum  servitium,  ppter  constitutionem  liber- 
Britton,  1.  tatis.^  Item  nulli  copetit  assisa  qui  p  dominu  rege 
s'lt^'"^*  vel  ballivos  suos  noine  suo  fuerit  disseysit?,  nisi  ma- 
nifesta  fuerit  disseysina^  &  quo  casu  erit  voluntas 
domini  regis  expectanda.  Si  autem  non  fuerit  mani- 
festa,  quia  fort^  contentio  est  de  finib^  agrof,  adhuc 
erit  expectanda  volutas  dni  regis  ut  de  prsBcepto  suo, 
&  si  ei  placuerit,  fiat  inde  perambulatio,  &  sic  termi- 
netur  negotium.  Item  non  competit  ei,  qui  in  ville- 
nagio  tenuit  &  p  villanas  consuetudines,  licfet  persona 
libera  sit,  sive  tenementum  sit  purum  villenagium 
sive  privilegiatum,  ut  dominicum  domini  regis,  quia 
tales  nihil  tenent  nomine  proprio  sed  nomine  alieno, 
ciim  omnes  consuetudines  &  servitia  in  puro  villenagio 
omnino  sint  incerta.  Si  autem  certa  sunt,  sicut  in 
villenagio  privilegiato  vel  villenagio  puro,  si  ejiciatur 
tenens,  non  competit  ei  remedium  per  assisam  novae 
disseysinss,  quia  tenet  ut  villenagium  &  nomine  alieno. 
Sed  tamen  bene  possit  sustineri  in  hoc  casu,  qu6d 
afisisa  verteretur  in  juratam,  saltem  ad  inquirendum 
de  conventione  vel  de  privilegio,  ut  querens  saltem 
habeat  suam  conventionem  vel  privilegium.  Item  non 
competit  ei  assisa,  ut  si  quis  se  intruserit  in  aliquod 
f.  169.  tenementum  conl  conventione  &  chirographum  vel 
finem  factum,  nisi  hoc  fecerit  p  conventionem  dupli- 
cata :  ut  si  ita  convenerit  in  donatione  q,  nisi  hoc 
factum  fuerit  vel  non  fuerit,  bene  liceat  tali  se  ponere 
in  seysinam,  non  obstante  fine  facto,  vel  conventione, 
vel  homagio  vel  hujusmodi.     Videndu  erit  utrum  satis- 


1  **  congtitutionem    libertatis."  I  Henry  III.  ch.  43  (A. D.  1217)  is 
The  second  Charter  of  Liberty  of  |  probably  here  referred  to. 
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Likewise  a  person  under  religious  vows  (according  to 
some)  is  not  entitled,  who  has  been  enfeoffed  by  some 
one,  who  held  in  chief  from  the  king  or  frcnn  another, 
unless  the  residue  which  has  remained  in  the  hands  of 
the  feoffors  is  adequate  to  the  full  service,  on  account  of 
the  Statute  of  Liberty.  Likewise  no  person  is  entitled 
who  has  been  disseysed  by  the  lord  the  king  or  his 
bailifl^  in  his  name,  imless  the  disseysine  be  manifest, 
and  in  which  case  the  will  of  the  lord  the  king  is  to  be 
expected.  But  if  it  be  not  manifest  because  it  is  by 
chance  a  contention  respecting  the  boundaries  of  fields, 
the  pleasure  of  the  king  has  to  be  attended,  that  under 
his  precept,  and  if  it  so  pleases  him,  there  may  be  a  per- 
ambulation, and  so  the  business  be  terminated.  Like- 
wise he  is  not  entitled  to  it,  who  has  held  in  viUenage 
and  by  villein  customs,  although  he  be  a  free  person, 
whether  his  tenement  be  a  pure  viUenage  or  privileged, 
as  the  demesne  of  the  lord  the  king,  because  such  persons 
hold  nothing  in  thair  own  name,  but  in  another's  name, 
since  all  customs  and  services  in  pure  viUenage  are  un- 
certain. But  if  they  are  certain,  as  in  a  privUeged 
viUenage  or  a  pure  viUenage,  if  the  holder  be  ejected,  he 
is  not  entitled  to  a  remedy  by  an  assise  of  novel  dissey- 
sine,  because  he  holds  it  as  a  viUenage  and  in  another's 
name.  But  it  ^may  be  contended  in  this  case,  that  the 
assise  is  converted  into  a  jury,  at  least  to  inquire  con- 
cerning the  convention  or  the  privUege,  that  the  com- 
plainant may  have  his  convention  or  privUege.  Likewise 
he  is  not  entitled  to  an  assise,  as  if  a  person  has  intruded 
himself  into  a  certain  tenement  against  a  convention  and  1 169. 
a  chirograph  or  a  fine  made,  unless  he  has  made  it  by  a 
convention  in  dupUcate :  as  if  it  has  been  so  agreed  in 
the  donation,  that  imless  this  be  done  or  be  not  done  it 
may  weU  be  aUowable  for  such  an  one  to  put  himself 
into  seysine,  notwithstanding  a  fine  has  been  made,  or  a 
convention,  or  homage,  or  such  Uke.  It  wiU  have  to 
be  seen  whether  the  convention  or  the  fine  has  been 
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factum  fuerit  conventioni  vel  fini  sufficienter  &  inodo 
debito,  &  ita  5  ille,  qui  se  in  seysinam  posuit,  conten- 
tus  esse  debeat  de  satisfactione.  Item  non  competit 
ei  assisa,  qui  tenet  per  legem  Anglise  vel  nomine  do- 
tis,  vel  alio  quocunq,  modo  ad  vitam,  &  ita  q  habeat 
liberum  tenementum,  si  vastum  fecerit  vel  destructio- 
nem,  si  dominus  capitalis,  vel  amicus  cujus  interfiierit, 
tenementum  suum  in  manum  suam  ceperit  simplici 
tame  captione,  propter  vastum  &  destructionem,  dum 
tamen  parat^  fuerit  restituere,  facta  inde  plenfe  satis- 
&ctione  de  vasto  facto,  &  accepta  securitate  de  vasto 
ulteri^  non  faciendo.  Quod  etiam  observari  potest,  si 
aliquis  hoc  fecerit  cujus  interfiierit  parens  vel  amicus, 
qui  fort^  custodiam  habuerit.  Et  de  hac  materia  in- 
veniatur  in  itinere  M.  de  Pateshul  ad  assisam  novse 
diss,  capiend  &  gaolas  deliberadas  in  com  North.,  as- 
sisa  novae  disseysinsa  si  Bogerus  .de  Deneford,  &  sic 
intentio  dejicientis  vel  impedientis  quandoq,  excusat  k 
disseysina.  Talibus  enim  personis  conceditur  rationa- 
bile  estoveriu,  &  non  vastu,  &  si  in  eo  q  modum  exr 
cedat  &  mensuram  impediantur,  non  erit  per  hoc  eis 
injuriatum.  Item  non  competit  assisa  uxori  per  se 
sine  viro,  nee  cum  viro  si  vir  donatione  fecerit  de 
haereditate  uxoris  vivente  uxore,  quia  ipsa  p  se  sine 
viro  assisam  portare  no  potent  in  vita  viri  nee  post 
mortem,  &  unde  si  ambo  nominetur  cadit  assisa,  quia 
vir  injuste  non  est  disseysitus,  nee  ipsa  sine  viro  queri 
potest,  ne  ambo  fecerint^  disseysinam.  Item  no  com- 
petit dno  contra  tenentem  suum  de  servitio  ei  detente, 
quia  locu  ibi  habet  districtio,  dum  tamen  districtio 
non  vertatur  ad  disseysina,  q  multis  modis  fieri  pote- 

1 »  nee  ambo  fecenmt"    MS.  Bawl.  C.  160. 
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sufficiently  and  duly  satisfied,  and  so  that  he,  who  has 
put  himself  into  seysine,  ought  to  be  content  with  the 
satisfaction.  Likewise  he  is  not  entitled  to  an  assise 
who  holds  by  the  law  of  England,  or  in  the  name  of 
dower,  or  in  any  other  manner  for  life,  and  so  that  he 
has  a  free  tenement,  if  he  has  caused  waste  or  destruc- 
tion, if  the  chief  lord  or  a  friend  who  is  interested  has 
taken  the  tenement  into  his  own  nand,  by  a  simple 
taking  however,  on  account  of  the  waste  and  destruction, 
provided  however  he  has  been  prepared  to  restore  it  by 
making  thereupon  a  frill  satisfaction  for  the  waste  caused, 
and  security  having  been  accepted  not  to  make  further 
waste.  "Which  also  may  be  observed,  if  any  one  has  done 
this,  the  relative  or  the  friend  of  him  who  is  interested, 
who  by  chance  has  had  the  custody.  And  in  this  subject 
there  may  be  found  in  the  iter  of  Martin  de  Pateshull  on 
an  assise  of  novel  disseysine  and  for  gaol  deliveries  in 
the  county  of  Northampton  an  assise  of  novel  disseysine, 
if  Roger  de  Deneford,  and  so  the  intention  of  the  party 
ejecting  or  impeding  sometimes  excuses  from  a  dissey- 
sine. For  to  such  persons  reasonable  firewood  and  not 
waste  is  granted,  and  if  they  are  impeded  in  respect  of  it 
exceeding  moderation  and  measure,  no  injury  will  have 
been  caused  to  them.  Likewise  a  wife  is  not  entitled 
to  an  assise  without  her  husband,  nor  with  her  husband, 
if  the  husband  has  made  a  donation  of  his  wife's  inherit- 
ance during  the  wife's  lifetime,  because  she  by  herself 
without  her  husband  will  not  be  able  to  bring  an  assise 
in  the  lifetime  of  her  husband,  or  after  his  death,  and 
hence  if  both  are  named  the  assise  fails,  because  the 
husband  has  not  been  unjustly  disseysed,  nor  can  she 
without  her  husband  complain,  nor  have  both  made  a 
disseysine.  Likewise  a  lord  is  not  entitled  against  his 
tenant  concerning  a  service  withheld  from  him,  because 
a  distraint  is  applicable  in  such  a  case,  provided  however 
that  the  distraint  is  not  converted  into  a  disseysine, 
which  may  take  place  in  many  ways,  unless  it  should 
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rit,  nisi  fuerit  rationabile,  ut  alibi  contra  alium  bene 
competit,  ut  inM  dieetur.  Si  autem  tenens  ad  assisam 
respcmdeat  ita,  q^  assisa  no  jacet  inter  ipsum  &  diim 
.  suum,  per  hoc  cognoscit  q  de  eo  tenet  &  sic  cadit 
assisa,  &  per  hoc  q  assisa  cadit  in  eodem  judido,  sta- 
tim  p  hoc  surgit  districtio,  imde  statim  prsBcipiant 
justitiariis  vie.  quod  sit  in  auxilium  dno  ad  distringen- 
dum,  si  dominus  non  sufficiat.  Si  autem  tenens  do- 
minum  suum  deadvocaverit,  statim  facit  eum  non 
tenentem  quantum  ad  se  ipsum,  lic^t  re  vera  tenens 
Britton,  1.  sit,  &  sic  statim  locum  habet  disseysina  multis  ratio- 
ii.^ch.  la.  iiibug^  -Q^  gi  extraneus  distringat  tenente  ad  solvendu 
ei,  statim  jacet  assisa  inter  dnm  &  extraneum,  si  autem 
tenens  gratis  solvent  extraneo,  tunc  jacebit  assisa  in 
persona  utiiusq^.  Item  potest  quis  esse  tenens  mens 
reddendo  mihi  redditum,  &  possum  redditum  ilium 
dare  aUcui  &  attomare  tenentem  meum  ad  reddendum 
redditum  Ulum  meo  feoffato  p  manum  suam,  sicut  mihi 
reddere  consuevit  per  manum  suam,  &  sic  non  erit 
tenens  mens  homo  iUius,  cui  p  me  attomatus  fuerit, 
nee  iUe  cui  attomatus  est  erit  dominus  suus,  &  sic 
jacere  poterit  assisa  jaovae  disseysinse  inter  tales  si 
fortfe  redditum  &  servitium  non  solvent.  Item  non 
competit  ei,  qui  semel  se  retraxerit  coram  justitiariis 
tam  k  brevi  qukm  assisa  propter  aliquem  defectum 
f.  169  b.  brevis  vel  psonae  querentis,  vel  ppter  errore  ut  inir^ 
pleni^  dieetur.  Ite  non  copetit  ei,  qui  semel  se  cog- 
noverit  ad  villanum  cora  just.  &  de  hoc  convictus  fue- 
rit, nisi  fortfe  imposteru  mutato  statu  q  privilegium 
habeat  vel  exceptions,  ut  infri.  Item  non  competit 
ei,  qui  semel  de  bona  voluntate  sua  dederit  vel  resti- 
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be  reasonable,  as  elsewhere  it  may  be  available  against 
another,  as  wiU  be  explained  below.  But  if  the  tenant 
should  answer  at  the  assise,  that  no  assise  lies  between 
him  and  his  lord,  he  thereby  recognises  that  he  holds 
of  him,  and  so  the  assise  £Edls,  and  by  reason  that  the 
assise  Mis  in  the  same  judgment,  immediately  there- 
upon arises  a  distraint,  whereupon  forthwith  the  justices 
should  issue  a  precept  to  the  viscount,  that  he  shall  be 
ready  to  assist  the  lord  in  the  distraint,  if  the  lord  is 
not  sufficient  But  if  the  tenant  has  disavowed  his  lord, 
he  fbrtljiwith  makes  him  not  a  tenant  as  regards  himself, 
although  he  is  in  matter  of  fact  a  tenant,  and  a  dissey- 
sine  immediately  takes  place  for  many  reasons,  as  if  a 
stranger  distrains  a  tenant  to  make  him  a  payment, 
inunediately  an  assise  Hes  between  the  lord  and  the 
stranger,  but  if  the  tenant  has  gratuitously  paid  to  the 
stranger,  then  an  assise  will  lie  in  the  person  of  each. 
Likewise  a  person  may  be  my  tenant  paying  me  a  rent, 
and  I  may  give  that  rent  to  some  one  and  attoum  my 
tenant  to  pay  that  rent  to  my  feoflTee  by  his  own  hand, 
as  he  has  been  accustomed  to  pay  the  rent  to  me  by  his 
own  hand,  and  so  my  tenant  will  not  be  the  man  of 
him  to  whom  he  has  been  attoumed  by  me,  nor  will  the 
person  to  whom  he  has  been  attoumed  be  his  lord, 
and  so  an  assise  of  novel  disseysine  may  lie  between 
such  parties,  if  by  chance  he  has  not  paid  the  rent 
and  the  service.  Likewise  he  is  not  entitled,  who  has 
once  withdrawn  himself  as  well  from  a  writ  as  from 
an  assise  on  account  of  some  defect  of  the  writ  or  of 
the  person  complaining,  or  on  account  of  an  error,  as  f- 169  b. 
will  be  explained  more  fully  below.  Likewise  he  is  not 
entitled  who  has  once  acknowledged  himself  to  be  a 
viUein  before  the  justices,  and  has  been  convicted 
thereof,  unless  by  chance  thereafter,  his  status  having 
been  changed,  he  may  have  a  privilege  and  an  exception, 
as  below.  Likewise  he  is  not  entitled  who  once  of  his 
good  will  has  given  or  restored  to  some  one  a  tenement 
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tuerit  aJicui  tentum  aJiquod  in  jure  vel  extati  jus,  du 
tamen  hoc  gbaxi  possit,  quia  volenti  non  fit  injuria. 
Ite  si  quis  tenens,  ciim  psens  non  sit,  velit  re  repe- 
tenti  restituere,  sive  in  causa  spoliationis  sive  pprieta- 
tis,  sufficit  si  charta  sua  in  signu  traditionis  &  restitutio- 
nis  in  judicio  tradiderit,  talis  enim  traditio  instrumenti 
vel  signi  sufficit  g  traditione  rei,  quoad  restitutione 
sine  aJia  solennitate,  licfet  hoc  non  sufficiat  quantu  ad 
donations,  cum  corporalis  apprehensio  non  intervenerit, 
&  unde  etia  cum  talis  sic  in  judicio  restituerit,  si 
postei  se  p  vim  tenuerit  in  seysina  &  ejefctus  fuerit, 
non  recuperabit,  quia  semel  ex  volutate  restituit  pdicto 
modo:  in  tali  enim  casu  restitutionis  non  est  talis 
solennitas  adhibenda,  qualis  in  donationib^  observatur. 
Itc  non  jacet  aliquando  ratione  donationis,  ut  si  quis 
tantu  dederit  de  teuto  suo  in  libera  eleemosyna,  p  q 
capitalis  dns  amiserit  servitiu  suu,  quia  hoc  est  coni 
constitutions,^  ut  in  rotulo  de  pladtis  quae  sequuntur 
roge  anno  regni  regis  H.  vicesimo  tertio  apud  Cateshul 
cora  W.  de  Ealegh  de  Roberto  de  Toteshall  &  Priore 
de  Bricksete  de  tento  in  Bathford,  ibi  cecidit  assisa. 
Ite  de  code  q  non  copetit  assisa,  ut  si  quis  tenuerit 
de  dno  rege  in  capite  per  servitiu  militare,  &  ille  talis 
alique  religiosum  feoflfaverit  in  libera  eleemosynam  : 
vol  de  aliquo  alio  q  de  dno  rege  p  min^  servitiu.  Et 
unde  si  dns  rex  vel  alius  capitalis  diis  tale  religiosum 
ejecerit  incontinenti,  no,  recuperabit,  sicut  in  pdicto 
casu  cora  eodem,  nisi  tempus  habuerit  post  seysina. 
Britton,!.  Ite  non  copetit  refJtitutio  p  assisam  gpter  falsam  cau- 
u.^ch.  xil  ggjjj  possidendi,  ut  si  mulier  fuerit  disseysita  de  teuto 
quod  tenuerit  nomine  dotis,  de  qua  sufficienter  proba- 


1 "  constitutioncm."       Probably  I  ter  by  Henry  m.,  A.D.  1217,  Bce 
the  second  re-issue  of  Magna  Char-  |  above,  p.  70. 
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with  right  or  without  right,  provided  however  this  can 
be  proved,  because  a  willing  party  cannot  miffer  an  in- 
jury. Likewise  if  any  tenant,  when  he  is  not  present, 
wishes  to  restore  to  another,  who  claims  restitution, 
whether  in  a  cause  of  spoliation  or  of  property,  it  is 
sufficient  if  he  has  delivered  up  judicially  his  charter  as 
a  sign  of  delivery  and  restitution,  for  such  a  delivery  of 
an  instrument  or  sign  suffices  for  the  delivery  of  the 
thing,  as  regards  restitution,  without  any  other  solemnity, 
although  this  may  not  suffice  as  regards  donation,  since 
a  corporeal  handling  has  not  intervened,  and  hence  also, 
when  such  a  person  has  so  made  restitution  judicially, 
if  he  has  afterwards  kept  himself  by  force  in  seysine  and 
has  been  ejected,  he  shall  not  recover,  because  he  has 
once  made  restitution  in  the  manner  aforesaid ;  for  in 
such  a  case  of  restitution  the  same  solemnity  is  not  to  be 
applied,  as  is  observed  in  donations.  Likewise  it  some- 
times does  not'lie  by  reason  of  a  donation,  as  if  a  person 
has  given  so  much  of  his  tenement  in  free  alms,  whereby 
the  chief  lord  has  lost  his  service,  for  this  is  against  the 
Statute,  as  in  the  Roll  of  the  Pleas  whifch  follow  the  king 
in  the  twenty-third  year  of  the  reign  of  king  Henry  at 
Cateshidl  before  William  de  Ralegh,  concerning  Robert  de 
ToteshaU  and  the  Prior  of  Bricksete,  concerning  a  tene- 
ment at  Bathford,  where  the  assise  failed.  Likewise  that 
an  assise  does  not  lie  in  the  same  matter,  as  if  a  person 
has  held  of  the  lord  the  king  in  chief  by  military  service, 
and  such  person  has  enfeoffed  a  person  under  religious 
vows  in  a  free  tenement,  or  [has  held]  of  some  one  else  than 
the  lord  the  king  by  a  minor  service.  And  hence  if  the 
lord  the  king  or  another  chief  lord  has  ejected  forthwith 
such  a  religious  person,  the  latter  shall  not  recover  as  in 
the  preceding  case  before  the  same  [justice],  unless  he 
has  had  time  after  the  seysine.  Likewise  a  restitution 
by  an  assise  does  not  apply  upon  a  false  cause  of  posses- 
sion, as  if  a  woman  has  been  disseysed  of  a  tenement, 
which  she  has  held  in  the  name  of  dower,  concerning 
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turn  est  in  foro  ecdesiastico,  q,  nunquam  fuit  ei,  cujus 
nomine  dote  habuit^  legittimo  matrimonio  copulata, 
quia  si  de  facto,  non  tamen  de  jure,  &  ide6  nulla  dos : 
quia  ubi  nullum  matrimonium,  ibi  nulla  dos,  &  sic 
desinit  esse  liberum  teutum  ppter  falsam  causam  pos> 
sidendi,  &  ide6  lic^t  ab  initio  crederetur  ibi  esse  ma- 
trimoniu,  tame  ibi  nullu  fuit,  &  ide6  dos  nulla.  Et 
quavis  talis  mulier  sine  judicio  ejidatur,  tame  p  assi- 
sam  no  recuperabit  ppter  falsam  causam  possidendi, 
&  sic  non  desinit  esse  liberum  teutum  q  nuqua  fuit 
liber  tentum  revera,  &  non  potest  desinere  esse  q  nu- 
qua incepit.  Ide  poterit  esse,  si  vir  aUcujus  mulieris 
primo  alia  duxit  in  uxore  de  jure,  &  alia  postesl  de 
facto,  hoc  detecto,  ciim  prima  gbaverit  secundu  matri- 
moniu  adulterium,  deficit  omnino,  &  quia  tunc  primd 
causam  possidendi  n5  habet  p  vera  pbatione  interve- 
niente,  si  sine  judicio  ejiciatur,  p  assisam  non  recupe- 
rabit, ppter  £Eklsam  causam  possidendi :  &  ita  erit  qua- 
litercunq^  pbatu  fuerit  q  matrimon  seoudu  stare  n5 
possit,  &  quia  seysina  q  talis  mulier  supinducta  pri^ 
habuit  nulla  fuit  in  se  sed  onino  yitiosa>  nisi  sit  qui 
dicdrt  q  ab  initio  ignoratia  eos  excusat,  sed  non  est  ibi 
nisi  psumptio,  q  postmodum  vincit  pbatio  vera.  Item 
non  copetit  ei  restitutio  p  assisam,  si  vir  incontinenti 
ejiciatur  post  mortem  uxoris  de  re  uxoria  qualicunque, 
f.  170.  ctun  liberos  simul  nunqua  habuerint,  post  intervallu 
ver6  ejici  sine  judicio  n5  potest :  vel  si  habuerint  & 
cSvicti   sunt  ad  bastardos,  vel   alio  modo  q  haaredes 
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which  sufficient  proof  has  been  made  in  the  ecclesiastical 
court,  that  she  was  never  coupled  in  lawful  matrimony 
to  him,  in.  whose  name  she  holds  the  dower,  because  if 
she  holds  it  in  fact,  she  does  not  hold  it  of  right,  and 
therefore  there  is  no  dower,  because  where  there  is  no 
matrimony,  there  is  no  doXver,  and  so  it  ceases  to  be  a 
free  tenement  on  account  of  a  false  cause  of  possession, 
and  therefore  although  from  the  commencement  it  was 
believed  that  there  was  matrimony  there,  nevertheless 
there  was  none,  and  therefore  no  dower.  And  although 
such  a  woman  be  ejected  without  a  judgment,  neverthe- 
less she  shall  not  recover  by  an  assise  on  accoimt  of  a 
false  cause  of  possession,  and  so  it  does  not  cease  to  be  a 
free  tenement,  which  never  was  a  free  tenement  in  truth, 
for  a  thing  cannot  cease  to  be  which  has  never  begun. 
The  same  thing  may  happen,  if  the  husband  of  any  woman  . 
has  married  in  the  first  place  one  woman  as  his  wife  of 
right,  and  another  afterwards  as  his  wife  in  fact,  upon  his 
having  been  detected,  when  the  first  wife  has  proved 
the  second  an  adulterous  marriage,  it  fails  altogether,  and 
because  then  for  the  first  time  she  has  no  cause  of  pos- 
session through  the  true  proof  intervening,  if  she  be 
ejected  without  a  judgment,  she  shall  not  recover  by  an 
assise  on  account  of  the  false  cause  of  possession,  and  so 
it  shall  be  in  whatever  way  it  be  proved  that  the  second 
marriage  cannot  stand,  and  because  the  seysine  which 
such  a  woman  in  super-addition  to  the  first  had  was 
null  in  itself  and  altogether  vicious;  unless  there  be 
some  one  who  says,  that  from  the  commencement  ig- 
norance excuses  them,  but  there  is  there  nothing  but 
a  presumption,  which  the  true  proof  afterwards  over- 
powers. Likewise  he  is  not  entitled  to  restitution  by 
an  assise,  if  the  husband  be  forthwith  ejected  after 
the  death  of  his  wife  from  any  property,  which  be- 
longed to  his  wife,  when  they  have  never  had  children,  f.  i7o. 
but  after  an  interval  he  cannot  be  ejected  without  a 
judgment ;  or  if  they  have  had  children  and  they  have 
been  proved  to  be  bastards,  or  in  any  other  way  so  that 
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esse  non  possunt,  ut  supri,  eodem.  Ite  no  c5petit 
restitutio  p  assisam  gpter  falsam  impetratione,  b.  ubi 
quis  impetraverit  antequa  subesset  causa  impetrationis, 
q  de  facili  ppendi  poteiit  p  data  brevia  Eodem  modo 
si  causa  fuit  impetrandi  &  postelip  desinit  esse,  ut  si 
disseysitpr  rem  dissejrsita  dno  pprietatis  restituerit  il- 
lam  gratis  acdpienti  oblata,  desinit  esse  restitutio  p 
assisam.  Aliud  autem  est,  si  ver^  dns  seysina  sua  sibi 
usurpaverit  virib^  &  non  judido.  Item'  desinit  esse 
causa  &  non  c5petit  ei  restitutio  p  assisam,  si  dissey- 
sit^  re  spoliatam  (dissimulando  injuria)  gratis  remiserit, 
&  quiete  clamaverit,  vel  condonaverit,  vel  si  dissey- 
situs  donu  q  inde  fecerit  (ratum  habendo)  cofirmaverit, 
ciim  seysinam  suam  rehabere  posset,  si  vellet.  Ite  non 
c5petit  assisa  ctim  desinat  esse  causa  quae  prim5  fuit, 
&  cadit  omnino  ppter  ordinem  placitandi  non  obser- 
vatu:  ut  si  quis  disseysitorem  suum  prim6  implacita- 
verit  de  tefito  p  bfe  &  in  suo  casu  de  tento,  unde 
assisa  aramata  est  super  jure  &  pprietate  p  breve  de 
r^cto,  vel  de  ingressu  qualitercunq,  plus  vel  minus,  vel 
p  assisam  mortis  antecei=isoris.  Ite  non  copetit  restitu- 
tio p  assisam  ratione  loci,  sed  cadit  omnino  sicut  in 
dominicis  domini  regis,  s.  in  villenagiis  privilegiatis, 
ubi  nee  assisa  novae  disseysinse,.  nee  assisa  mortis  an- 
tecessoris  nee  aliud  breve,  nisi  tantu  parvum  breve  de 
recto  secund  consuetudinem  maneriorum  currit  Pos- 
sunt tamen  aliquando  in  maneriis  dnorum  esse  liber^ 
tenentes  &  tenere  p  servitium  militare  p  homagio  & 
servitio,   &   in   liberum    sokagium    &  serjantiam,  &  p 
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they  cannot  be  heirs,  as  above,  in  the  same  manner. 
Likewise  he  is  not  entitled  to  restitution  by  an  assise  on 
account  of  a  false  request,  as  where  a  person  has  obtained 
a  writ  before  the  cause  for  the  request  arose,  which  may 
be  easily  ascertained  by  the  date  of  the  writ.  In  the 
same  way  if  there  has  been  a  cause  for  obtaining  a  writ, 
and  it  has  afterwards  ceased,  as  if  the  disseysor  has  re- 
stored the  disseysed  property  to  the  lord  of  the  property, 
who  has  received  it  thankfully  when  offered,  the  restitu- 
tion by  an  assise  ceases.  It  is,  however,  different  if  the 
true  lord  has  usurped  his  seysine  by  force,  and  not  by  a 
judgment.  Likewise  there  ceases  to  be  a  cause  for  him, 
and  he  is  not  entitled  to  restitution  by  an  assise,  if  the 
party  disseysed  has  remitted  gratuitously  the  spoliation 
of  the  property  by  dissembling  the  injury,  and  has  quit- 
claimed and  condoned,  or  if  the  party  disseysed  has  con- 
firmed the  ^fb  which  he  has  made  thereof  (by  ratifying 
it),  when  he  might  have  back  again  the  seysine,  if  he 
wished.  Likewise  he  is  not  entitled  to  an  assise,  when 
the  cause  which  first  existed  has  ceased,  and  it  fails  alto- 
gether on  account  of  the  order  of  pleading  not  being 
observed,  as,  for  instance,  if  a  person  has  first  impleaded 
his  disseysor  concerning  a  tenement  by  a  writ,  and  in 
his  own  case  concerning  a  tenement  respecting  which 
an  assise  has  been  instituted  regarding  the  right  and 
the  property  by  a  writ  of  right,  or  by  an  entry  of  any 
kind,  more  or  less,  or  by  an  assise  of  the  death  of  an 
ancestor.  Likewise  a  restitution  by  an  assise  does  not 
happen  by  reason  of  the  place,  but  it  fails  altogether, 
as  in  the  demesnes  of  the  lord  the  king,  for  instance 
in  privileged  villenages,  where  neither  an  assise  of 
novel  disseysine,  nor  an  assise  of  the  death  of  an  an- 
cestor, nor  any  other  writ  runs,  except  a  little  writ  of 
right  according  to  the  custom  of  the  manors.  There 
may  be,  however,  sometimes  in  the  manors  of  lords 
free  tenants,  and  they  may  hold  by  military  service 
for  homage  and  service,  and  in  free  sockage  and  ser- 
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conventionem  de  gratia  dfiorum,  lic^t  hoc  esset  ab  ini- 
tio villenagiiL  Poterit  enim  quis  de  villenagio  suo 
facere  liberum  tenementum  &  feodum  militare,  si  volu- 
erit  Its  non  c5petit  restitutio  p  assisam  ppter  ten- 
turn,  ut  si  liber  homo  tenuerit  villenagiu  per  villanas 
consuetud  &  servitia  incerta,  faciendo  inde  quicquid  ad 
villenagiu  ptinet.  Ite  non  copetit  ppter  personam, 
licfet  sit  liberum  teStum,  ut  si  villano  tradatur  k  dSo 
suo  (sine  manumissione  &  libertate)  aliquod  liberu 
tentum  tenendum  p  liberum  servitium  ad  voluni  dni 
sine  mentione  hsdredum,  quia  si  mentio  fieret  de  hsere- 
dibus,  psimd  posset  ex  hoc  g.  dns  vellet  eu  esse  libe- 
rum, q  quidem  sufficere  posset  p  manumissione.  Est 
enim  ratio  &  regula  generalis  in  istis  duobus  casibus, 
q  liber  homo  nihil  libertatis  ppter  psona  sua  libera 
conf  ert  villenagio,  nee  liberum  tenementum  h  contrario 
in  aliquo  mutat  statu  aut  conditione  viUani.  Item 
non  competit  restitutio  per  assisam  ei,  qui  tenet  ad 
voluntate  alicujus  de  anno  in  annum,  quia  apponitur 
terminus  certus  &  determinatus,  quia  p  hoc  innuit  q 
voluntas  cocedentis  est  annualis,  &  sic  nulla  assisa 
ppter  tempus  determinatum,  ut  de  itinere  W.  de  Ra- 
legh in  comitatu  Bedf.  assisa  novae  disseysinas,  si  Milo. 
Si  autem  sic  concessum  fuerit  tenementum,  donee  quis 
providerit  sive  ad  voluntatem  sive  non,  dum  tamen  ita 
£,  170  b.  dicatur,  donee  pviderit :  semper  remanebit  res  data 
acdpienti  ut  liberum  tenementum,  donee  provisum  fue- 
rit, &  si  nunquam  pvideatur,  ita  semper  remanebit  in 
feodo.  Et  iUud  idem  dici  poterit  de  terra  data  ad 
terminum  annorum,  ut  si  dicatur,  concede  tibi  tanta 
terram  ad  talem  terminu,  &  ego  warrantizabo  &c.,  & 
si  aliquid  amiseris  p  defectu  warrantise,  volo  q  tene&s 
terra   ilia   ultra  {minum   tuum,   donee    tibi    reddidero 
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jeanty  and  by  a  convention  through  the  fietvonr  of  the 
lords^  although  this  should  be  from  the  begmning  villen- 
age.  For  a  person  may  make  of  his  villenage  a  free 
tenement  and  a  military  fief,  if  ho  wishes.  Likewise 
restitution  by  an  assise  is  not  applicable  on  account  of 
the  tenement,  as  if  a  free  person  has  held  a  villenage  by 
villein  customs  and  uncertain  services,  by  doing  there- 
from whatever  appertains  to  a  villenage.  Likewise  it 
does  not  apply  on  accoimt  of  the  person,  although 
it  be  a  free  tenement,  as  if  there  be  delivered  by  his 
lord  to  a  villein  (without  manumission  and  liberty)  a 
free  tenement  to  be  held  by  free  service  at  the  plea- 
sure of  the  lord  without  mention  of  heirs,  because  if 
mention  were  made  of  heirs,  it  might  be  presumed 
from  this  that  the  lord  meant  him  to  be  free,  which 
would  be  sufficient  for  manumission.  For  there  is  a 
reason  and  general  rule  in  those  two  cases,  that  a 
free  man  does  not  confer  any  freedom  on  account  of  his 
free  person  upon  a  villenage,  nor  does  a  free  tenement 
on  the  contrary  in  any  respect  change  the  state  and 
condition  of  a  villein.  Likewise  restitution  by  an 
assise  does  not  apply  in  the  case  of  him,  who  holds  at 
the  pleasure  of  another  from  year  to  year,  because  a 
certain  and  definite  term  is  appointed,  because  thereby 
it  announces  that  the  will  of  the  grantor  is  for  a  year, 
and  so  no  assise  is  allowed  on  account  of  the  term  being 
limited,  as  in  the  iter  of  William  de  Balegh,  in  the 
county  of  Bedford,  an  assise,  if  Milo.  But  if  the  tene- 
ment has  been  so  granted,  imtil  some  one  has  provided 
either  at  will  or  not,  provided  however  it  be  said,  until 
he  has  provided,  the  thing  given  will  always  remain  to 
the  receiver  as  a  free  tenement,  until  it  has  been  pro- 
vided, and  if  it  be  never  provided,  it  will  always  so 
remain  in  fee.  And  the  same  may  be  said  of  land  given 
for  a  term  of  years,  as  if  it  be  said,  I  grant  you  so  much 
land  for  such  a  term,  and  I  will  warrant  it  &c.,  and  if  f.  170  b. 
you  should  lose  anythiog  by  defect  of  this  warranty,  I 
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quicquid  amiseris  g  defectu  warrantiae,  &  sic  potent 
esse  ^  nunqua  reddet,  &  ita  poterit  terra  remanere  in 
feodo  imperpetuum  ut  liberum  tentum  suum.  Si  au- 
tern  dicat,  donee  ipse  vel  hseredes  sui  pviderint,  & 
licet  ipse  non  pvideat,  sufficit  si  hseredes  pvideant. 
Item  si  dicat,  donee  ego  &  haeredes  mei  pviderimus 
tali,  nulla  fiicta  mentione  de  hseredibus,  si  ei  in  vita 
sua  non  gvideatur,  remanebit  tenementum  in  feodo, 
licfet  donator  vel  haeredes  sui  hseredibus  donatorii 
velint  providere.  Provisio  enim  in  hac  parte  restrin- 
gitur  ad  psonas  tarn  dantis  q  accipientis  &  hseredum 
ipsorum.  Item  non  competit  restitutio  p  assisam  ra- 
tione  rei  de  .qua  agitur,  ut  si  quis  queratur  se  esse 
disseysitum  de  aliqua  re,  quae  ritfe  &  p  pontifices  Deo 
fuerit  dedicata,  sicut  de  ecclesiis  &  coemeteriis,  quia 
hujusmodi  in  nullius  bonis  esse  poterunt,  s.  in  bonis 
nullius  singularis  psonae,  sed  solummodo  in  bonis  Dei 
sunt,  &  si  fortfe  de  facto  ab  aliquo  super  hihi  quere- 
retur  assisa,  commutari  poterit  assisa  in  juratam  ad 
inquirendum  de  transgressione,  in  quo  easu  si  trans- 
gressum  esset,  uterq^  foret  in  misericordia,  querens  s. 
p  falso  clamore,  &  transgressor  p  transgressione.  De 
eo  autem  q  non  est  sacrum,  sicut  de  libera  eleemo- 
syna,  non  erit  ita,  dicitur  enim  libera  eleemosjoia,  & 
magis  libera  ut  infrk.  Item  eodem  modo  non  compe- 
tit restitutio  p  assisam  alicui  singulari  psonae  de  tefitis 
&  locis  qiiaB  sunt  quasi  sacra,  sicut  ea  quae  sunt  co- 
munia  civitatum  &  universitatum,  sicut  stadium  & 
theatrum  &  alia,  sicut  muri  &  portae,  viae  publicae,  & 
stratae   publicae,  quae    tantu   deputatae   sunt  ad  alique 
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wish  that  you  should  hold  that  land  beyond  that  term, 
until  I  shall  have  restored  to  you  whatever  you  have 
lost  from  any  defect  of  the  warranty,  and  so  it  may  be 
that  he  will  never  give  it  back,  and  so  the  land  may 
remain  in  fee  for  ever  as  his  free  tenement.  But  if  he 
should  say,  until  he  or  his  heirs  have  provided,  and 
although  he  may  not  provide,  it  is  suflBicient  if  his  heirs 
should  provide.  Likewise  if  he  shall  say,  until  I  and  my 
heirs  have  provided  for  so  and  so,  no  mention  having 
been  made  of  his  heirs,  if  provision  has  not  been  made 
for  him  during  his  life,  the  tenements  will  remain  in  fee, 
although  the  donor  or  his  heirs  may  wish  to  provide  for 
the  heirs  of  the  donataiy.  For  the  provision  in  this 
case  is  restricted  to  the  persons  of  the  giver  and  of  the 
receiver  and  their  heirs.  Likewise  a  restitution  by  an 
assise  does  not  apply  by  reason  of  the  thing  which  is  the 
subject  of  an  action,  as  for  instance  if  a  person  should 
complain  that  he  has  been  disseysed  of  a  thing,  which 
has  been  dedicated  to  God  with  due  rites  and  by  the 
pontiffs,  as  in  the  case  of  churches  and  cemeteries,  for 
things  of  this  kind  cannot  be  a  private  person's  pro- 
perty, but  they  are  the  property  of  God  alone,  and  if 
by  chance  in  fact  an  assise  be  asked  for  by  any  person 
respecting  things  of  this  kind,  the  assise  may  be  con- 
verted into  a  jury  to  inquire  respecting  the  trespass,  in 
which  case,  if  there  has  been  a  tresp'ass,  each  will  be 
amerciable,  for  instance,  the  claimant  for  a  false  daim, 
and  the  trespasser  for  the  trespass.  But  concerning  iiiat 
which  is  not  consecrated,  as  for  instance,  concerning  free 
alms,  it  will  not  be  so,  for  there  are  said  to  be  free  alms, 
and  more  free  alms,  as  below.  Likewise  in  the  same 
manner  restitution  by  an  assise  does  not  apply  to  any 
individual  person  concerning  tenements  and  places  which 
are  as  it  were  consecrated,  as  those  things  which  are 
common  to  cities  or  corporations,  as  a  race-course  and 
a  theatre,  and  other  things,  as  the  walls  and  gates,  the 
public  roads  and  streets,  which  are  only  destined  for 
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usum  publico,  &  in  quib^  nulla  singularis  psona  p  se 
aliquod  jus  vedicare  potent,  in  quibus  transgressio  est 
&  non  disseysina,  quia  nulla  singularis  psona  inde 
poterit  esse  in  seysina,  &  disseysiri  n5  potest  aliquis 
de  eo,  q  n5  potest  possidere.  Nee  si  quis  dicat  se 
aliquid  inde  possidere  p  jurata,  in  q  vertitur  assisa  ut 
suprJt,  in  primo  casu  aliquid  p  jurata  retinebit,  nee 
querens  aliquid  recuperabit,  nisi  tantu  usum  c5munem : 
ad  que  hini  loca  sunt  deputata:  ut  de  itinere  M.  de 
Pateshul  in  com  South,  ad  assisas  novae  diss,  capien- 
das  &  gaolas  deliberandas,  si  Adam  Qeru.  Infr&  plus 
de  hac  materia  de  transgressionibus. 


1  Cap.  X. 

quern  com-  Dictu  est  supri,  cui  cSpetat  querela  &  remediu  p 
petit  assisa,  aggiggjj^  post  disseysina  facta,  &  cui  non:  nunc  autem 
modisqais  dicend  contra  quern  copetat,  &  quibus  modis  quis  in- 
mcidatm  ^{^j;,  in  assisam.  Copetit  enim  assisa  conl  liberum 
hominem  masculu  &  foemina,  majore  &  minore,  dericum 
&  laicum,  Christianum  &  Judaeu,  ita  conl  furiosum, 
sicut  conf  ilium  qui  est  sanse  mentis.  Item  c5tra 
servum  sicut  contra  liberu,  ne  serv^  melioris  sit  con- 
ditionis  q  liber,  cilm  deterioris  esse  debeat.  Item  tarn 
contra  ipsum  qui  autoritatem  prsebet  dejicientibus 
prsecepto,  consilio,  &  auxilio  inductivo,  qukm  contra 
ipsum  qui  disseysinam  ratam  habet  ex  post  facto,  vel 
quia  injuriam  non  emendaverit,  cilm  fuerit  interpeUa- 
f.  171.  tus  ab  homine  personaliter  viva  voce,  vel  saltem  per 
diligentem  impetrationem  &  diligentem  prosecutionem, 
dum  tamen  praesens  hoc  sciverit,  vel  scire  possit  & 
debeat,  &  ita  qu6d  ibi  non  sit  crassa  ignorantia,  quod 
esse  poterit,  si  omnes  de  patria  scivennt   disseysinam 
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some  public  use,  and  in  which  no  individual  person  can 
claim  any  right  for  himself,  in  which  there  is  trespass 
but  not  disseysine,  because  no  single  person  can  be  in 
seysine  of  them,  and  no  one  can  be  disseysed  of  that, 
which  he  cannot  possess.  Nor  if  any  one  should  say,  that 
he  possesses  anything  therein  before  the  jury,  into  which 
an  assise  is  converted  as  above  said,  in  the  first  case  he 
shall  retain  nothing  by  the  jury,  nor  as  complainant 
shall  he  recover  anything,  except  only  the  common  use 
to  which  places  of  this  kind  are  destined,  as  in  the 
iter  of  Martin  de  PateshuU  in  the  county  of  Southamp- 
ton for  holding  assises  of  novel  disseysine  and  gaol 
deliveries,  if  Adam  Qerum.  Below  more  on  this  subject 
concerning  trespasses. 

Chapter  X. 

We  have  discussed  above  who  is  entitled  to  a  com-        i, 
plaint  and  remedy  by  an  assise  after  a  disseysine  has  Against 
been  made,  and  who  not :  now  we  must  consider  against  assise  may 
whom  it  may  be  made,  and  in  what  ways  a  person  be-  ^brought, 
comes  liable  to  an  assise.     For  an  assise  may  be  brought  what 
against  a  free  person,  male  and  female,  major  and  minor,  "^odes  a 
clerk  and  laic.  Christian  and  Jew,  against  a  madman  liable  to  an 
equally  as  against  him  who  is  of  sound  mind.     Likewise  **®'^' 
against  a  serf  just  as  against  a  free  man,  lest  a  serf 
should  be  in  a  better  condition  than  a  free  man,  since  he 
ought  to  be  in  a  worse  condition.     Likewise  as  well^ 
against  the   person  who  has  given  authority  to   the 
ejectors  by  precept,  counsel,  and  by  inferential  help,  as 
against  him  who  has  ratified  the  disseysine  after  it  has 
been  made,  or  because  he  has  not  amended  the  injury, 
when  he  has  been  applied  to  by  a  man  personally  with 
a  living  voice,  or  at  least  with  a  diligent  request  and  a    f.i7i. 
diligent  prosecution,  provided,  however,  that  he  knew  it 
as  being  present^  or  might  have  or  ought  to  have  known 
it,  and  so  that  there  was  not  crass  ignorance  on  his  part, 
which  might  be,  if  all  persons  of  his  country  knew  that 
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esse  factam,  &  ipse  solus  ignoraverit  ciim  prsesens  sit 
In  quibus  casibus,  ctim  injuriam  suorum  non  emenda- 
verit,  ciun  possit  &  sciverit,  incidit  in  assisam.  Ite 
non  solum  ille  qui  fadt  &  prsecipit  (ut  praedictum  est), 
veriun  etiam  ille  qui  statim  &  recenter  ingreditur  sey- 
sinam  post  disseysinam  factam  ab  uno  vel  k  pluribus, 
&  ex  quibus  omnes  vel  quidam  iUorum  fuerint  princi- 
pales  disseysitores,  &  hoc  sive  ingrediatur  de  voluntate 
disseysitoris  per  donatione,  vel  per  aliam  translatione, 
sive  contra  voluntatem  per  disseysinam,  &  hoc  ante 
impetrationem  quandocunque.  Et  quid  si  non  ejician- 
tur  incontinenti  &  recenter?  omnes  sicut  principales 
disseysitores  incidunt  in  assisam,  &  omnes  in  brevi 
comprehendantur.  Si  autem  fuerit  diligens  impetratio 
&  diligens  prosecutio,  &  post  impetrationem  factam 
seysinam  ingrediantur,  tunc  refert  utrum  statim  post 
disseysinam  &  impetrationem  factam,  vel  ex  longo  in- 
tervallo,  sed  sive  sit  sic  sive  non,  oportet  qu6d  in 
brevi  nominentur  ex  nova  impetratione,  quia  ad  quem- 
cunque  res  pervenerit  post  impetrationem,  cilm  res  per 
diligentem  impetrationem  &  prosecutionem  effecta  sit 
litigiosa,  ille  qui  eam  sic  receperit  (quamvis  in  brevi 
non  nominetur)  illam  restituere  cogetur,  &  non  tenetur 
ad  poenam  ex  disseysina,  sed  tantiim  ad  restitutionem, 
&  sic  imputari  sibi  ipsi  debet  quod  rem  sic  litigiosam 
recepit,  nee  excusat  emn  aliqua  ignorantia,  sed  si  caute 
egerit  dum  fuerit  in  seysina,  prospiciat  sibi  per  breve 
de  warrantia.  Si  autem  disseysitus  negligens  fuerit  ad 
impetrandum,  &  ad  prosequendum,  &  res  ante  impetra- 
tionem fuerit  ad  ahum  translata,  sive  incontinenti  sive 
p  longum  intervallum :  omnes  qui  acceperint  incidunt 
in  assisam,  quida  eorum   quantu  ad  poenam  &  restitu- 
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the  disseysine  had  been  made,  and  he  alone  was  ignorant 
of  it  when  he  was  present.  In  which  cases  since  he  has 
not  amended  the  injury  done  by  his  people,  when  he 
could  and  knew  of  it,  he  becomes  liable  to  an  assisg^^ 
Likewise  not  only  he  who  does  and  directs  (as  above 
said),  but  also  he  who  forthwith  and  recently  enters 
upon  seysine  after  a  disseysine  has  been  made  by  one  or 
by  several,  and  of  whom  all  or  some  of  them  have  been 
principal  disseysors,  and  this  whether  he  enters  with 
the  consent  of  the  disseysor  through  a  donation  or  some 
other  transfer,  or  against  his  will  by  a  disseysine,  and  this 
before  any  request.  And  what  if  they  be  not  forthwith 
and  recently  ejected?  All  just  like  principal  disseysors 
are  liable  to  an  assise,  and  let  them  all  be  comprised  in 
the  writ.  But  if  there  has  been  a  diligent  request  made 
and  a  diligent  prosecution,  and  after  the  request  made 
they  enter  upon  seysine,  then  it  matters  whether  it  has 
been  so  done  immediately  after  the  disseysine  and  the  re- 
quest made,  or  after  a  long  interval ;  but  whether  it  be  so 
or  not,  it  is  requisite  that  they  be  named  in  the  writ  after 
a  new  request  made,  because  to  whomsoever  the  thing 
may  come  after  the  request  made,  since  the  thing  has 
been  made  litigious  by  a  diligent  request  made  and  a 
prosecution,  he  who  has  received  it  (although  he  be  not 
named  in  the  writ)  will  be  compelled  to  restore  it,  and 
he  is  not  liable  to  a  penalty  for  the  disseysine,  but  only 
to  make  restitution,  and  so  he  ought  to  blame  himself 
for  having  received  a  thing  which  was  under  litigation, 
nor  does  any  ignorance  excuse  him ;  but  if  he  has  acted 
cautiously,  whilst  he  was  in  seysine,  let  him  provide  for 
himself  by  a  writ  of  warranty.  But  if  the  party  dis- 
seysed  has  been  negligent  in  making  request  and  in 
prosecuting,  and  the  thing,  before  a  request  has  been 
made,  shall  have  been  transferred  to  another,  whether 
immediately  or  after  a  long  interval,  all  who  have  re- 
ceived it  are  liable  to  an  assise,  some  of  them  indeed  as 
regards  a  penalty  and  restitution,  according  as  it  has 
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tionem,  secundiiin  quod  statim  &  recenter,  quidam  vero 
tantiim  ad  pcenam  &  non  ad  restitutionem,  &  quidam 
ad  restitutionem  &  non  ad  poena,  secundiim  quod  post 
intervallum  feoffati  fuerint,  &  ante  impetrationem,  sicut 
superi^  in  parte  dictum  est.  Et  si  quidam  ante  im- 
petrationem  per  longum  intervallum  feoffatus  fuerit, 
vel  disseysinam  fecerit  de  re  spoliata  post  intervallum, 
&  si  in  brevi  non  nominetur,  respondere  non  tenetur, 
nisi  velit.  Si  autem  sponte  velit,  non  fit  ei  injuria 
propter  voluntatem.  Item  incidunt  in  assisam  non 
soltun  unus  sed  plures,  quidam  principaliter  &  quidam 
secundari6,  qui  autem  principales  sunt  &  qui  non,  in- 
feriiis  dicetur.  Item  incidit  in  assisam  non  soliim  ille 
qui  facit  nomine  alieno,  verimi  etiam  ille  cujus  nomine 
fit,  dum  tamen  factum  suorum  &  injuriam  advocaverit, 
&  illam  fecerit  esse  suam.  Potest  etiam  quis  ejicere 
psens  cum  familia,  sicut  potest  p  se  sine  familia,  & 
eode  modo  famiUa  sine  eo,  &  dominus  cum  familia 
psens  &  absens.  Absens,  ut  si  eo  non  prsesente  jubeat 
vel  madet,  &  sic  autoritate  prsestet  ab  initio.  Item 
eo  non  prsesente,  non  jubente,  non  mandante,  nee 
autoritatem  prsestante  ab  initio,  sed  ex  post  facto 
ratum  habente,  vel  ciim  fuerit  interpellatus  injuriam 
non  emendante,  ut  pauld  ante  dictu  est.  Et  in  quo- 
casu  principalis  non  tenebitur  sine  secudariis  nee  h 
f.  171  b.  cotra :  quia  quilibet  incidit  in  assisam  cu  alio.  Familia 
ver6  non  potest  restituere  sine  dno,  quia  p  factum 
eorum  est  in  seysina,  &  ita  non  possunt  restituere 
quavifl  teneantur  ad  pcenam,  domin^  autem,  cilm  advo- 
caverit, suam  facit  injuriam,  &  ita  tenetur  ad  utrumq,, 
ad  restitutionem  s.  ad  ad  poena.^  Si  autem  deadvo- 
caverit  &  injuriam  suorum  emendaverit,  non  tenebi- 
tur nisi  tantu  ad  restitutions    Item  qui  factum  advo- 

1 "  et  ad  p<Biiam."    MS.  Bawl.  C.  160. 
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been  forthwith  and  recently^  but  some  indeed  only  as 
regards  a  penalty,  and  not  as  regards  restitution,  and 
some  as  regards  restitution  and  not  a  penalty,  according 
as  they  have  been  enfeoffed  after  an  interval,  and  before 
request  made,  as  has  been  said  above  in  part.  And  if 
some  one  before  request  made  has  been  enfeoffed  during  a 
long  interval,  or  has  made  a  disseysine  of  a  thing  spoiled 
after  an  interval,  and  if  he  is  not  named  in  the  writ,  he 
is  not  bound  to  answer  unless  he  is  willing.  But  if  he 
so  wills  of  his  own  accord,  no  injury  is  done  to  him,  on 
account  of  his  willingness.  Likewise  they  are  subject 
to  an  assise  not  merely  one  but  more,  some  as  principals 
and  others  as  accessories,  but  who  are  principals,  and 
who  not,  will  be  explained  below.  Likewise  he  is  liable 
to  an  assise  not  only  who  does  a  thing  in  another's 
name,  but  he  in  whose  name  it  is  done,  provided  he  has 
avowed  the  act  to  be  done  by  his  people  and  the  injury, 
and  so  has  made  it  his  own.  For  a  person  may  eject 
being  present  with  his  family,  as  he  may  by  himself 
without  his  fitmily,  and  in  the  same  way  his  family 
without  him,  and  the  lord  with  his  family  present  or 
absent.  Absent,  as  if  when  he  is  not  present  he  bids  or 
orders,  and  so  famishes  authority  from  the  commence- 
ment. Likewise  when  he  is  not  present,  nor  bidding, 
nor  ordering,  nor  furnishing  authority  from  the  com- 
mencement, but  ratifying  it  after  it  has  been  done,  or 
when  he  has  been  applied  to,  not  amending  the  injury, 
as  has  been  said  a  little  above,  and  in  which  case  the 
principal  will  not  be  liable  without  the  accessories,  nor 
the  converse,  because  each  becomes  liable  to  an  assise  f.  171  b. 
with  the  other.  But  a  family  cannot  make  restitution 
without  the  lo^d,  although  it  may  be  liable  to  a  penalty; 
but  the  lord,  when  he  has  avowed,  makes  the  injury  Eisl 
own  [act],  and  so  he  is  liable  to  both,  to  restitution,  for 
instance,  and  to  a  penalty.  But  if  he  has  disavowed  it, 
and  has  amended  the  injury  done  by  his  dependents,  he 
will  not  be  liable  for  any  thing  but  restitution.     Like- 
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caverit   &    injuria   suor,  non    magis   excusatur  in  hoc 
casu  quantum  ad  disseysina  q  ille  ^  qui  jussu  dejicit,  q 
excusaretur  ab   homicidio,   si  jussu   alicujus    occideret, 
ciim  in  hoc  sit  dSis  obediendu,^  nee  excusat   autoritas 
majoris,   nee    ille   magis  excusatur   qui  jussit,  vel    qui 
cosilium  adhibuit,   si  injuria  pvenerit  ad  effectum,   alii 
autem   non,   &    no  refert   utrum   quis    ppriis    manib^ 
ejiciat  an  p  alium,  &  unde  si  familia  mea  ex  voluntate 
mea  dejecerit,  ego  videor  dejecisse,  code  modo  si  gcura- 
tor  meus,  &  cum  omnib^  erit  agendum.     Si  aute  falsus 
fuerit  gcurator   qui   dejecit,  non    mecu  erit  agend   sed 
cu  eo,  nisi  cu  suum  factu  ratum  habuero,  quia  ratiha- 
bitio  in  hoc    casu  c5paratur  mandato.     Dicitur  enim  g. 
recti^  est    in   maleficio,   habitione  rati    mandato   com- 
parari.     Et  notandu  q  familise  appellatio  duos  continet 
servos  vel  alios  in  numero,  &  ulteri^  trium  vel  plurium. 
Et    si   tantu   unus    dejecerit,  adhuc   videbitur   familia 
dejecisse,  &  etiam  familiae  appellatio  eos  coplectitur  qui 
loco  servoru  habentur,  sicut  simt  mercenarii  &  conduc- 
titii.     Item  ta  liberi  q  servi,  &  quib^  poterit  imperari. 
Ite  inter   caetera  videndu  est  quis  sit   ille  qui   dejicit, 
princeps   s.  ex  potentia,  vel  aliquis  pro  eo  vel  nomine 
suo,  vel  judex  qui  malfi  judicaverit,  vel  privata  psona. 
Si  autem  princeps  vel  rex,  vel   alius  qui  superiore  no 
habuerit  nisi  dam,  contra  ipsmn  no  habebitur  remediu 
p  assisam,  im6   tantii   loc^  erit   supplicationi  ut   factu 
suu  corrigat  &  emedet,  q  si   non  f ecerit,  sufficiat  ei  p 
poena  q  dnm  expectet  ultore,  qui  dicit:  mihi  vindicta, 
&  ego  retribua,  nisi  sit  qui  dicat,  q  universitas  regni  & 


i"quam  iUe."    MS.  Bawl.   C. 
160  omits  *'  quam." 
3  « cum  in  hoc  non  sit  dominis 


"  obediendum."  MSS.  Bawl.  C. 
160  and  159.  The  edition  of  1569 
has  "  non  sit." 
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wise  he  who  has  avowed  the  act  and  the  injury  of  his 
dependents,  is  not  more  excused  in  this  case  as  regards 
the  disseysine,  than  he  who  by  order  ejected  a  person, 
than  he  would  be  excused  from  homicide,  if  by  the  order 
of  any  one  he  had  slain  a  person,  since  in  this  obedience 
is  [not]  to  be  given  to  the  lords,  nor  does  the  authority  of 
a  greater  person  excuse,  nor  is  he  more  excused,  who  gave 
the  order,  or  who  gave  advice,  if  the  injury  has  taken 
effect,  but  otherwise  not ;  and  it  does  not  matter  whether 
a  person  has  ejected  with  his  own  hands  or  by  means 
of  another,  and  hence  if  my  family  has  ejected  a  person 
by  my  wish,  I  seem  to   have  ejected  him,  in  the  same 
way  in  which  my  agent,  and  proceedings  may  be  taken 
against  alL     But  if  it  was  a  false  agent  who  ejected,  pro- 
ceedings must  be  taken,  not  against  me,  but  against  him, 
unless  when  I  haveTratified  his  act,  because  in  this  case  \ 
ratification  is  equivaTeht  to  a  mandate.     For  it  is  saidj 
that  it  is  right  in  a  misdeed,  that  an  act  of  ratification , 
should  be  equivalent  to  a  mandate.     And  it  is  to  be  ; 
noted,  that  the  appellation  *'  family  "  embraces  two  serfe  , 
or  others  in  number,  and  more  than  three  or  more.    And  . 
if  only  one  has  ejected,  still  the  family  seems  to  have 
ejected,  and  the  appellation  "  family "  embraces  those,  ' 
who  are  in  the  place  of  serfs,  such  as  mercenaries  and 
hirelings.     Likewise  as  weU  freemen  as  serfs,  and  those  . 
who  may  be  commanded.     Likewise  it  is  to  be,  amon^tj 
other  things,  seen  who  it  was  who  ejected,  a  prince,  for 
instance,  in  virtue  of  his  power,  or  some  one  on  his  be- 
half or  in  his  name,  or  a  judge  who  has  judged  ill,  or  a 
private  person.     But  if  it  be   a  prince  or  a  king,  or 
another  who  has  no  superior  unless  the  Lord,  there  wiU 
be  no  remedy  against  him  by  an  assise,  on  the  contrary 
there  will  only  be  place  for  a  supplication  that  he  wiU 
correct  and  amend,  which  if  he  will  not  do,  it  must  suffice 
for  him  to  await  the  Lord  the  avenger,  who  says,  "  To 
"  me  vengeance,  I  will  repay,"  unless  there  be  some  who 
says,  that  the  body  corporate  of  the  realm  and  the  body 
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f.  172. 


baronagium  suum  hoc  facere  debeat  &  possit  in  curia 
ipsius  regis.^  Sed  si  alius  ex  facto  &  disseysina  prin- 
cipis  statim  vel  ex  post  facto  in  seysina  extiterit^ 
quavis  talis  incidat  in  assisam  &  in  poenam  vel  tantu 
ad  restitutione,  secundtun  q  seysina  ad  ipsum  pvenerit 
statim  vel  ex  post  facto,  tamen  sine  prindpe  conveniri 
non  potent  p  assisam:  quia  licfet  ipse  quodamodo  dis- 
seysina feceiit,  tamen  non  p  se  sed  cum  alio,  s.  cum 
principe,  &  ita  q  sine  eo  respondere  non  potest,  &  ideo 
non  procedit  assisa.  Indirect^  tame  &  quasi  ex  inci- 
denti  etiam  sine  brevi  comprehendi  potent  psona 
principis  ad  hoe  q  fiwtum  suum  emendet,  vel  in  per- 
sonam suam  redundabit  injuria  manifesto.  Utpote  esto, 
qu6d  impetratur  assisa  tanttim  super  eum,  ad  quem  res 
translata  est,  sine  principe,  &  qui  tenetur  ad  restitu- 
tionem  &  ad  poenam  vel  ad  min^  ad  restitutione,  & 
ipse  respondeat  qu6d  sine  principe  (qui  fecit  injuriam) 
per  se  vel  suos  respondere  non  debeat,  quia  ipse  prin- 
ceps  per  se  fecit  injuria,  vel  ipsi  duo  simul,  extunc 
erit  factum  &  injuria  in  manu  domini  regis,  qui  dici 
debet  in  hoc  facto  quasi  warrantus,^  &  extunc  poterit 
(si  voluerit)  factum  suum  emendare,  quasi  k  lege  com- 
pulsus,  &  quasi  in  persona  sua,  ciim  sit  ei  submissus, 
debet  firmiter  observare.  Si  autem  ballivus  vel  servos 
nomine  regis,  capienda  erit  assisa,  sed  non  erit  proce- 
dendum  ad  judicium  quousq^  sciatur  de  voluntate  regis* 
Si  quis  autem  fuerit  k  judice  qui  malfe  judicaverit 
disseysitus,  sive  hoc  scienter  fecerit  sive  ex  imperitia, 
qualiter  pcedendum  sit  inferi^  dicetur  de  exceptionib^. 


1  *«  nisi  Bit  qui  dicat"  This  in- 
novation upon  the  royal  preroga- 
tiye  was  established  by  the  Pro- 
visions  of  Oxford,  A.D.  1258,  which 
were,  however,  annulled  six  years 
afterwards  by  the  arbitration  award 
of  Louis  IX.  of  France,  Dec.  6, 
A.D.  1263. 

3  "quasi  warrantus."     The  lia- 


bility of  the  king  to  be  called  as  a 
warrantor  is  considered  more  fully 
in  a  subsequent  chapter,  De  War- 
rantia.    Lib.  y.  ch.  2,  §  9,  f.  882. 

'  "de  voluntate  regis."  The 
same  rule  as  to  the  king's  pleasure 
is  laid  down  in  ch.  31,  §  2,  of  the 
present  book,  f.  212. 
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of  baxons  ought  to  do  this  and  may  do  it  in  the  court  of 
the  king  himself.  But  if  another  by  the  act  and  dis- 
seysine  of  the  prince  immediately  or  after  a  time  has 
been  in  seysine,  although  such  a  person  is  liable  to  an 
assise  and  to  a  penalty,  or  only  to  restitution,  according 
as  the  seysine  has  accrued  to  him  forthwith  or  after  a 
time,  nevertheless  he  cannot  be  convened  without  the 
prince  by  an  assise ;  for  although  he  has  himself  some- 
how made  a  disseysine,  nevertheless  he  has  not  done  it 
by  himself  but  with  another,  to  wit,  the  prince,  and  so 
that  he  cannot  answer  without  him,  and  accordingly  the 
assise  cannot  go  on.  Indirectly,  however,  and  as  it  were 
incidentally  without  a  writ,  the  person  of  the  prince  may 
be  comprised  for  this  purpose  that  he  may  amend  his 
own  act,  or  the  injury  wiU  manifestly  redoimd  against 
his  person.  As  for  instance,  let  it  be  that  an  assise  is 
requested  only  against  him,  to  whom  the  thing  has 
been  transferred,  without  the  prince,  and  who  is  liable  to 
restitution  and  to  a  penalty,  or  at  least  to  restitution, 
and  he  should  answer  that  he  ought  not  to  answer  by 
himself  or  by  his  dependents  without  the  prince  (who 
did  the  injury),  because  the  prince  himself  did  the  in- 
jury by  himself,  or  the  two  parties  together,  thereupon 
the  act  and  the  injury  will  be  in  the  hand  of  the  lord 
the  king,  who  ought  to  be  termed  in  this  act  as  it  were  a 
warrantor,  and  thereupon  he  will  be  able  (if  he  should 
be  willing)  to  amend  his  own  act,  as  if  compelled  by 
law,  and  as  if  in  his  own  person,  since  he  is  subject  to 
it,  he  ought  firmly  to  observe  it.  But  if  a  bailiflF  or  serf 
in  the  name  of  the  king,  the  assise  will  have  to  be  held, 
but  it  will  not  have  to  be  proceeded  to  judgment,  until  f.  17a. 
it  be  known  respecting  the  will  of  the  king.  But  if  any 
one  has  been  disseysed  by  a  judge,  who  has  judged  ill, 
whether  he  has  done  this  knowingly  or  from  inexpe- 
rience, it  will  be  stated  below  in  the  treatise  on  excep- 
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Possunt  etiam  plures  teneri  &  cadere  in  assisam  sicut 
iinus,  &  quorum  unus  vel  plures  possunt  esse  princi- 
pales  disseysitores,  &  quida  secundarii.  Principales, 
secund  q  quidam  rem  disseysitam  tenuerint  in  comuni 
ante  partitionem,  vel  secundiim  q  partita  fuerit  inter 
plures  qui  culpabiles  sunt  de  facto  principaliter,  vel 
secundilm  q  postea  &  post  disseysinam  in  plures 
manus  statim  devenerit,  vel  inter  plures  partita  ex- 
titerit  statim  post  disseysinam.  Ite  sicut  plures  pos- 
sunt esse  principales^  disseysitores  &  unus,  ita  plures 
possunt  esse  rei  disseysit®  disseysitores  &^  detentores 
post  disseysinam  &  un^,  sive  possidere  incepeiint  sta- 
tim post  disseysinam  quaUtercunq^  sive  ex  intervallo 
sive  no,  sive  ante  impetrationem  sive  post  impetra- 
tionem,  dum  tamen  si  post  impetrationem  &;  negli- 
gentem  gsecutionem  possidere  inceperint,  oportebit  eos 
in  brevi  comprehendi,  ac  si  ad  eos  translata  esset 
res  ante  impetrationem,  quia  res,  quae  ab  initio  effecta 
fuit  litigiosa  p  diligente  impetratione,  effici  possit  non 
litigiosa  p  negligentem  psecutionem,  oportebit  enim 
utramque  esse  diligentem,  saltem  quousq,  plegii  de  pse- 
quedo  inveniantur,  licfet  captio  assisae  differatur,  quia 
extunc  omnino  erit  litigiosa.  De  hac  materia  infi:^ 
pleni^  de  exceptionibus. 


Cap.  XL 

1.  Dictum  est  suprJi,  contra  quem  competit  assisa,  nunc 

qumnon  *^*^°^  dicendum   contra  que  non  cSpetit.     Et  sciendu, 

'competit  q  contra  ipsum  non  competit,  qui  injuriam  sive  dissey- 

*"^^**  sinam  no  fecit.     Immunis  enim  esse  debet  k  poena,  qui 


*  *'  principales,*'     omitted     MS.  |       ^  "  disseysitores  et,*'  omitted,  id. 
Bawl.  C.  160. 
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tions  how  proceedings  are  to  be  had.  Likewise  several 
persons  may  be  liable  to  and  may  fall  into  an  assise  just 
as  one  person^  and  of  whom  one  or  more  may  be  principal 
disseysors,  and  some  secondary.  Principal,  according  as 
some  have  held  the  thing  disseysed  in  common  before 
partition,  or  according  as  it  has  been  parted  amongst 
several  persons  who  are  culpable  of  the  act  principally, 
or  according  as  afterwards  and  after  the  disseysine  it 
has  passed  forthwith  into  many  hands,  or  it  has  been 
parted  amongst  several  persons  immediately  after  the 
disseysine.  Likewise  as  there  may  be  seveial  principal 
disseysors  and  one  [only],  so  there  may  be  several  dis- 
seysors  and  detainers  of  a  thing  disseysed  after  the 
disseysine  and  one  [only],  whether  they  have  begun  to 
possess  immediately  after  the  disseysine  in  any  way 
whatever,  or  after  an  interval  or  not,  whether  before  a 
request  made  or  after  a  request,  provided,  however,  if 
they  have  begun  to  possess  after  a  request  made  and  a 
negligent  prosecution,  it  will  be  reqxiisite  that  they  be 
comprised  in  the  writ,  as  if  the  thing  had  been  trans* 
ferred  to  them  before  a  request  had  been  made,  because 
the  thing  which  has  been  rendered  from  the  beginning 
litigious  after  diligent  request  made,  may  be  rendered 
not  litigious  by  a  negligent  prosecution,  for  it  will  be 
requisite  that  both  be  diligent,  at  least  until  sureties  to 
prosecute  are  found,  although  the  holding  of  the  assise 
may  be  deferred,  because  thenceforward  it  will  be  in  all 
respects  litigious.  On  this  subject  a  fuller  discussion 
will  be  had  below  in  treating  of  exceptions. 

Chapter  XL 

It  has  been  discussed  above,  against  whom  an  assise       i. 
lies,  now  we  will  consider  against  whom  it  does  not^|J^*j^ 
lie.     And  it  is  to  be  known  that  it  does  not  lie  against  a  assise  does 
person,  who  has  not  done  an  injury  or  a  disseysine.    For  "^ 
he  ought  to  be  exempt  from  all  penalty,  who  is  exempt 
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immunis  erat  k  culpa,  qiiavis  quia  teneatur  aJiquando 
ad  restitutione,  lic^t  non  ad  poenam,  nisi  p  injusta 
detentione,  sicut  iUe  qui  feoffatus  est  k  disseysitore  p 
longum  intervallum,  vel  qui  disseysina  fecit  primo 
disseysitori  per  longu  intervallum  post  disseysinam, 
&  qui  k  vero  domino  sine  judicio  disseysiri.non  potest, 
quia  diu  ante  secunda  disseysina  seysinam  suam  amisit 
p  negligentiam,  utramq^  vz.  naturalem  &  civilem,  & 
quavis  k  suo  disseysitore  statim  ejici  possit  &  recenter 
&  impunfe.  ^tem  non  tenetur  aliquis  hseres  de  facto, 
s.  de  disseysina  antecessoris  sui  quoad  poenam  dis- 
seysinse,  licet  teneatur  ad  restitutionem,  &  hoc  nisi  lis 
contestata  fiierit  cum  suo  antecessore,  sicut  alibi  dice- 
tur.  Item  nee  successor  ex  facto  prsedecessoris  sui,  nisi 
modo  quo  praedictum  est,  &  hoc  maxim^  si  prsede- 
cessor,  suus  in  brevi  nominetur  sub  nomine  officii  vel 
dignitatis,  secus  autem  est  sub  nomine  proprio,  quia 
sub  diverso  nomine  non  respondebit. 


Cum   aliquis   abbas,  vel   prior,  vel  dominus  vel  alia 
persona  quaecunque   ex  facto  &  injuria  suorum  incepe- 


2. 

Si  quis 
nomine 

dominisui  pit  possidere,  ciim   facta   eorum   advocaverit,  &   sic  in 

fecerit  dis-  .  .  j.'j    x»  i_-     'j.  *± 

Beysinam.  seysma  ante  restitutionem  obient,  quaentur  an  eorum 
successores  vel  haeredes  ad  restitutionem  teneantur, 
chm  possint  restituere,  lic^t  non  teneantur  ad  poenam, 
sicut  antecessor  teneretur  vel  praedecessor.  Haeres  au- 
tem tenetur  quoad  restitutionem,  sed  per  aliud   breve 

f.  173  b.  de  ingressu.  Et  eodem  modo  successor  sub  nomine 
dignitatis,  si  nome  proprium  praedecessoris  in  brevi  non 
fuerit  expressum,  quia  semper  eadem  est  dignitas,  lic^t 
diversum  nomen.  Si  autem  nome  proprium  praedeces- 
soris in  brevi  de  nova  disseysina  incertum  *  fuerit,  non 
tenebitur  successor  per  tale  breve,  sed  p  breve  de  in* 
gressu,  sicut  supr^  dicitur  de  haerede :   nisi  fortfe  idem 


*  **  incertum."  This  reading  is 
also  the  reading  of  MS.  Bawl.  C. ' 
159  ;    bat  MS.  Bawl.  C.  160  has 


**  ins.  non  f aerit "  which  may  he 
extended,  "  insertnm  non  fuerit." 
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from  all  &iilt,  although  sometimes  a  person  may  be  liable 
to  make  a  restitution,  although  not  to  a  penalty,  except 
for  an  unjust  detention,  like  the  person  who  has  been 
enfeoffed  by  a  disseysor  affcer  a  long  interval,  or  who 
has  made  a  disseysine  against  the  first  disseysor  at  a 
long  interval  after  the  disseysine,  and  who  cannot  be 
disseysed  by  the  true  lord  without  a  judgment,  because 
long  before  the  second  disseysine  he  has  lost  his  seysine 
by  negligence,  both  kinds  of  seysine,  natural  and  civil, 
and  although  he  may  be  ejected  forthwith  by  his  dis- 
seysor and  recently  and  with  impunity.  Likewise  an 
heir  de  facto  is  not  liable,  to  wit  concerning  the  dissey- 
sine of  his  ancestor  as  regards  the  penalty  of  the  dissey- 
sine, although  he  is  bound  to  restitution,  and  this  unless 
a  suit  has  been  contested  with  his  ancestor,  as  shall  be 
explained  elsewhere.  Likewise  no  successor  for  the 
act  of  his  predecessor,  unless  in  the  manner  as  aforesaid, 
and  this  chiefly,  if  his  predecessor  has  been  nominated 
in  the  writ  by  the  name  of  his  office  or  his  dignity,  but 
otherwise  if  by  his  own  proper  name,  because  he  shall 
not  answer  under  a  different  name. 

When  any  abbot  or  prior  or  lord  or  other  person       2. 
whatever  has  begun  to  possess  from  the  act  and  injury  ^1^  J^^ 
of  his  dependants,  when  he  has  avowed  their  acts,  and  disseynne 
and  so  has  died  in    seysine  before    restitution,  it  is^J^^^^f 
questioned  whether  their  successors  or  heirs  are  liable  his  lord, 
to  make  restitution,  when  they  can  restore,  although 
they  are  not  liable  to  a  penalty,  as  their  ancestor  or 
predecessor  would  have  been.     But  the  heir  is  liable 
as  regards  restitution,  but  by  another  writ  of  entry. 
And  in  the  same  way  his  successor  under  the  name  of  f.  172  b. 
his  dignity,  if  the  proper  name  of  his  predecessor  has 
not  been  used  in  the  writ,  because  the  dignity  is  always 
the  same,  although  the  name  be  diverse.    But  if  the 
proper  name  of  a  predecessor  has  been  inserted  in  the 
writ  of  novel  disseysine,  his  successor  will  not  be  liable 
by  such  a  writ,  but  by  a  writ  of  entry,  as  has  been  above 
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habuerit  nomen  proprimn  prsedecessor  &  successor, 
quod  bene  potest  sustineri,  ut  in£A  dicetur  pleoiiis. 
CJ!un  ver6  quis  f eoerit  disseysinam  nomine  alieno,  ut 
praedictum  est,  refert  utrum  domini  prsesentes  fuerint 
in  provincia,  ita  qu5d  adiri  possint  de  facili,  vel  extra 
regnunu  Si  autem  adire  possint  de  facili,  adeundi 
sunt,  ut  sciatur  utrii  injuriam  emendare  yoluerint  vel 
non,  ci!im  de  injuria  eis  constiterit :  si  autem  non, 
erunt  prindpales  disseysitores  &  in  brevi  nominandi 
sunt  prim6  &  principaliter,  ciim  hoc  advocaverint.  Si 
autem  verbo  deadvocaverint  express^  interpellati,  & 
hoc  non  emendaverint,  sed  opere  fecerint  contrarium, 
prudenter  &  scienter  utendo  &  non  restituendo,  adhuo 
illud  idem  erit  dicendum  quod  supeiiiis  dictum  est,  & 
hoc  si  ante  impetrationem.  Si  autem  post  impetratio- 
nem  fuerint  interpellati,  time  refert  utrum  dominus 
nominetur  cum  suis  vel  non.  Si  autem  nominetur,  & 
posteii.  deadvocaverit,  fiat  idem  q  supr^  quia  tunc  fsAAt 
injuria  sua  propria,  &  incipit  esse  primus  &  principalis 
disseysitor  per  ratihabitionem,  qu89  retrotrahitur  ad 
disseysinam  &  ad  primum  fiEU^tum.  Si  autem  in  brevi 
nominatus  non  foerit,  si  postmodum  advocaverit,  bene 
se  potent  ponere  in  assisam  de  voluntate  sua,  cogi 
autem  non  debet.  Et  undo  si  noluerit  respondere  sine 
brevi,  alio  brevi  opus  erit.  Item  si  non  foerit  inter- 
pellatus  nee  in  brevi  nominatus,  nihilomintis  procedit 
assisa  versus  suos  in  absentia  sua.  Et  si  post  captio- 
nem  assisse  redierit  &  factum  advocaverit,  inprimis  sit 
in  misericordia  cu  suis,  &  nullum  aliud  habebit  reme 
dium,  nisi  q  agat   de   convictione   contra  juratores,  si 
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said  respecting  the  heir,  unless  by  chance  the  predecessor 
and  the  successor  have  had  the  same  proper  name,  which 
may  be  well  sustained,  as  will  be  explained  more  fully 
below.  But  when  a  person  has  made  a  disseysine  ml 
another  person's  name,  as  aforesaid,  it  is  of  importance  ^ 
whether  the  lords  have  been  present  in  the  province, 
so  that  there  could  be  easy  access  to  them,  or  were  out 
of  the  kingdom.  But  if  there  was  easy  access  to  them, 
recourse  must  be  had  to  them,  that  it  may  be  known 
whether  they  are  willing  to  amend  the  injury  or  not, 
when  they  have  been  clearly  informed  of  the  injury. 
But  if  they  are  not  willing,  they  will  be  the  principal 
disseysqrs  and  are  to  be  named  first  in  the  writ  and  as 
principals,  when  they  have  avowed  this.  {But  if  they 
have  verbally  disavowed  after  having  been  expressly 
interpellated,  and  have  not  amended  it,  but  in  fact 
have  done  the  contrary  by  using  it  advisedly  and  know- 
ingly, and  by  not  making  restitution,  the  same  thing 
will  have  to  be  said  as  above  said,  and  this  if  before 
request  madeT]  But  if  after  request  made  they  have 
been  interpellated,  then  it  is  of  importance  whether  the 
lord  is  named  with  his  dependants  or  not.  But  if  he 
be  named  and  afterwards  has  disavowed,  let  the  same 
be  done  as  above  said,  because  he  then  makes  the  injury 
his  own  act,  and  he  begins  to  be  the  first  and  principal 
disseysor  by  his  ratification,  which  is  referred  back  to  / 
the  disseysine  and  the  first  act.  But  if  he  has  not  beenj 
named  in  the  writ,  if  he  has  afterwards  avowed  it,  he 
may  well  place  himself  on  the  assise  of  his  own  will,  but 
he  cannot  be  compelled.  And  hence  if  he  should  be 
unwilling  without  a  writ,  there  will  be  need  of  another 
writ.  Likewise,  if  he  has  not  been  interpellated,  nor 
named  in  the  writ,  nevertheless  the  assise  proceeds 
against  his  dependants  in  his  absence.  And  if  after 
the  holding  of  the  assise  he  has  returned  and  has 
avowed  the  act,  let  him  be  in  the  fijrst  place  amerdable 
with  his  dependants,  and  he  shall  have  no  remedy, 
except  that  he  may  proceed  for  a  conviction  [of  perjury] 
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voluerit,  &  in  quibus  casibus  omnibus  cum  advocave- 
rit^  &  ante  captionem  assissB  moriatur,  successor  ejus 
non  tenebitur  ad  poenamj  nisi  tat&m  ad  restitutionem 
per  breve  de  ingressu,  nee  alii  qui  fecerint  tenebuntur. 
Si  autem  absentes  fuerint  omnino  vel  praesentes  dead- 
vocaverint  &  statiin  moriantur,  semper  tenebuntur 
principales  disseysitores  illi  qui  fecerunt,  &  jcedet  as- 
sisa  contra  eos  usq^  ad  creationem  successorum.  Cilm 
aute  successor  creatus  fuerit  ante  captionem  assise, 
tunc  erit  successor  vel  haeres  in  eadem  causa,  in  qua 
fuit  praedecessor,  quod  deadvocare  poterunt  vel  advo- 
care,  cilm  de  facto  suorum  incipiant  possidere.  Sed 
refert  utrum  p  breve  impetratum  contra  pnedecesso- 
rem  propter  diversitatem  personarum.  Et  unde  viden- 
dum  utrum  impetratum  fuerit  versus  praedecessores, 
abbates  vel  priores  tantilm  sub  nomine  dignitatis,  vel 
simul  sub  nomine  proprio,  vel  nomine^  dignitatis,  & 
si  sub  nomine  proprio,  tunc  refert.  utrum  idem  fuerit 
nomen  pdecessorum  &  successorum  vel  diversum,  ut 
infr^  dicetur  pleni^.  Et  generaliter  quicunq,  illorum 
moriatur,  sive  ille  qui  fecit,  sive  ille  cujus  nomine  fit, 
cilm  advocaverit,  cadit  breve  &  assisa  sub  nomine 
dignitatis  &  sub  nomine  proprio,  &  alio  brevi  opus 
erit. 


f.m.  CAP.  XII. 

Cui  fieri         Dictu  est  supra,  ad  que  ptineat  querela  de  disseysinA 

debet         facta,  &  ad  que  non,  nunc  aute  dicend,  cui  fieri  debeat 
querela. 

1  «  et  nomine,*'  MSS.  Bawl.  C.  160  and  159. 
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agadnst  the  jury,  if  he  wishes ;  and  in  all  which  cases, 
when  he  has  made  an  avowal  and  dies  before  the  holding 
of  the  assise,  his  successor  will  not  be  liable  to  a  penalty 
except  only  to  restitution  by  a  writ  of  entry,  nor  shall 
the  others,  who  have  done  it,  be  liable.  But  if  they 
have  been  altogether  absent,  or  when  present  have 
disavowed  it  and  should  die  immediately,  the  principal 
disseysors,  those  who  did  it,  will  always  be  liable,  and 
an  assise  shall  proceed  against  them  until  the  creation  of 
successors.  But  when  a  successor  has  been  created 
before  the  holding  of  an  assise,  then  the  successor  or 
the  heir  shaD  be  in  the  same  cause  in  which  his  pre- 
decessor was;  that  they  may  avow  or  disavow,  since 
they  begin  to  possess  from  the  act  of  their  dependants. 
But  it  is  of  importance  whether  it  is  by  a  writ  obtained 
against  the  predecessor,  on  account  of  the  diversity  of 
persons.  And  hence  it  is  to  be  seen  whether  it  has  been 
obtained  against  predecessors,  abbots  or  priors  only 
under  their  name  of  dignity,  or  at  the  same  time  with 
their  proper  name  and  their  name  of  dignity ;  and  if  under 
their  proper  name,  then  it  is  of  importance  Whether  the 
name  of  the  predecessors  and  of  the  successors  has  been  the 
same  or  diflferent,  as  will  be  explained  more  fiilly  below. 
And  generally  whoever  of  them  should  die,  whether  he 
who  has  done  it  or  he  in  whose  name  it  was  done,  when 
he  has  avowed  it,  the  writ  and  the  assise  under  the  name 
of  dignity  and  the  proper  name  fails,  and  there  will  be 
need  of  another  writ. 


Chapter  XII.  ^  ^^^  i 

We  have  said  above,  to  whom  belongs  a  complaint  j,^  J^^^ 
concerning  the  making  of  a  disseysine,  and  to  whom  not,  complaint 

ought  to  be 
~  made. 


*  In  both  the  printed  editions 
of  1.569  and  1640  the  numbering  of 
the  folios  is  carried  forward  from 
173  directly  to  175,  the  interme- 


diate numbers  173  and  174  being 
omitted.  No  explanation  of  the 
fact  is  given  in  either  edition. 
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querela,  &  ad  que  recurrendu  erit,  cu  disseysit^  utraq, 
amiserit  poss.  naturale  &  civile,  &  cu  seysina  resumere 
non  possit  autoritaie  gpria,  cu  ilia  semel  amiserit. 
Querela  aute  fieri  debet  ei  qui  jurisdict'  habet,  sicut 
principi,  &  non  omni  qui  habet  jurisdictione,  nisi  cum 
jurisdictione  habeat  coertione,  q  possit  judiciu  suu 
execution!  demandare.  Non  archiepisc.  nee  episc.  nee 
aliis,  lie^t  jurisd  habeant  in  quibusdam.  In  laico  ver6 
feodo  cognitione  non  habent  neq,  coertionem,  quia  si 
archiep.  vel  episc.  vel  alia  psona  ecclesiastica  de  laico 
feodo  cognosceret  vel  judicaret,  si  judiciu  p  se  exeque- 
retur,  copeteret  conl  eos  assisa  nove  diss.,  quia  quam* 
vis  judicium  interveniret,  licfit  justu  esset  omnino, 
tamen,  quia  non  haberet  jurisdict.  in  talib^  nee  coer- 
tionem,  non  valeret.  Si  autem  vie.  hoc  demandaret 
exequendu,  impune  eis  non  obediret,  q  si  faceret,  simul 
cu  aliis  caderet  in  assisam.  Sed  nonne  potent  judex 
ecclesiastic*^  de  laico  feodo  cognoscere  ratione  fidei  in- 
terpositcB?  Non,  quia  si  sic  faceret,  non  haberet  coer- 
tione  nee  judicii  executions,  &  cilm  in  judido  ecclesi- 
astico  cognoscatur  de  fidei  interpositione,  non  tamen 
ppter  hoc  mutatur  jurisdictio  vel  cognitio  super  prin- 
dpali,  q  est  de  laico  feodo  ppter  q  incidens  est  princi- 
pal!^ q  est  fidei  interpositio,  nee  illud  quod  pri^  & 
maj^  est  &  prindpale,  trah!  debet  ad  forum  alienum 
sive  vetitn,  gpter  id  q  min^  est,  &  poster!^,  &  inddens 
principal!  vel  emergens.  Sicut  vice  versa,  ad  forum 
seculare  trah!    no   debet  p  id  q  min^  est  &  non  prin- 


^  <<  propter  incidens  prinoipali.*'    MBS.  BavL  C.  160  and  159. 
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we  must  now  discuss  to  whom  a  oomplamt  ought  to  be 
made,  and  to  whom  recourse  will  have  to  be  made,  when 
the  party  disseysed  has  lost  both  possessions,  the  natural 
and  the  civil,  and  since  he  cannot  resume  seysine  of  his 
own  authority,  when  he  has  once  lost  it.    But  a  com- 
plaint ought  to  be  made  to  him  who  has  jurisdiction, 
as  to  the  prince,  and  not  to  every  one  who  has  jurisdic- 
tion, imless  he  has  with  jurisdiction  coercion,  that  he  can 
commit  his  judgment  to  execution.     Not  to  an  arch^ 
bishop,  nor  to  a  bishop,  nor  to  others,  although  they 
have  jurisdiction  in  certain  things.    But  they  have  no 
cognisance  nor  coercion  in  a  lay  fee,  because  if  an  arch- 
bishop or  a  bishop  or  another  ecclesiastical  person  were 
to  hold  cognisance  or  judgment  concerning  a  lay  fee,  if 
he  should  execute  judgment  by  himself,  an  assise  of  novel 
disseysine  would  lie  against  them,  because  although  a 
judgment  has  intervened,  however  just  it  may  be,  never- 
theless, because  he  had  not  jurisdiction  in  such  matters 
nor  coercion,  it  would  not  be  valid.    But  if  the  viscount 
were  to  order  it  to  be  executed,  they  would  be  disobeyed 
with  impunity,  and  if  he  were  to  do  so,  he  would  be 
liable,  with  the  others  to  an  assise.     But  cannot  the 
ecclesiastical  judge  take  cognisance  of  a  lay  fee  by  reason 
of  the  interposition  of  a  promise  ?    No,  because  if  he  did 
so,  he  would  not  have  coercion,  nor  the  execution  of  the 
judgment,  and  when  cognisance  is  exercised  in  an  ecclesi- 
astical court  respecting  the  interposition  of  a  promise^ 
the  jurisdiction  and  cognisance  of  the  principal  question 
is  not  thereby  changed,  which  is  concerning  a  lay  fee, 
on  account  of  which  there  is  incident  to  the  principal 
question  that  there  is  the  interposition  of  a  promise,  nor 
ought  that  which  is  the  prior  and  greater  and  principal 
subject  to  be  drawn  away  to  a  foreign  or  forbidden 
tribunal  on  account  of  that  which  is  of  minor  and  later 
origin,  and  incident  to  or  emergent  out  of  the  principal 
subject.     As  in  the  converse  case,  that  which  is  the  fbrst 
and  principal  subject  in  an  ecclesiastical  court  cannot  be 
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pale  id,  q  primum  &  principale  est  in  foro  ecdesias- 
tico,  ut  si  ob  causam  matrimonii  pecunia  pmittatur, 
lic^t  videatur  prima  'fade  q  cognitio  super  catallis  & 
debitis  pertineat  ad  forum  seculare,  tamen  ppter  id  q 
majus  est  &  dignius  trahitur  cognitio  pecuniae  pro- 
missse  &  debitae  ad  forum  ecdesiasticum,  &  ubi  locum 
non  habet  phibitio,  ctim  debitum  sit  de  testamento  vel 
matrimonio.  Eodem  modo  videretur  q  trahi  deberet 
ad  forum  seculare  fidei  interpositionis  cognitio,  q  tame 
esse  non  poterit,  ctim  judex  secularis  p  fide  besa  in- 
jungere  non  potest  poenitentiam,  ne  fal^in  suam  ponat 
in  messem  alienam.  Et  similiter  videri  poterit  ali^ 
q  id  q  majus  est  trahit  ad  se  id  q  min^,  ut  si  quis 
in  curia  domini  regis  impladtatus  fuerit  ab  aliquo 
super  transgressione  ab  aliquo,  &  ab  eode  appellatus 
super  eodem  fia^to  in  com  vel  coram  justil  de  banco, 
remitti  debet  placitum  super  transgressione  ad  com 
vel  ad  bancum,  nee  trahi  debet  appellum  ad  judidum 
sive  cognitionem  super  trasgressione,  sed  h  converso: 
quia  id  q  majus  est  trahit  ad  se  id  quod  min^,  &  non 
h  contrario,  &  hoc  sufficit  ad  prsesens  exempli  causa. 


Gap.  XIIL 

1-  Dictum  est  supra,  cui  fieri  debeat  querela,  nunc  au- 

fieridebeat tem   dicendum   erit   quando,  &  sciendum,  qu5d  statim 

querela.      &  ginQ  mora,  ctim   diligens   esse   debeat  impetratio  & 

diligens   prosecutio,   secundiun   quod  superiiis^  dictum 
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drawn  away  to  the  secular  court  on  account  of  some- 
thing, which  is  of  minor  importance  and  not  the  princi- 
pal subject,  as  if  money  be  promised  in  consideration  of 
matrimony,  although  it  might  app^r  at  first  sight  that 
the  cognisance  of  a  question  of  chattels  and  debts  per- 
tains to  the  secular  court,  nevertheless  on  account  of 
that  which  is  the  greater  and  more  dignified  matter  the 
cognisance  of  the  money  promised  and  due  is  drawn 
into  the  ecclesiastical  court,  and  where  a  prohibition  is 
not  applicable,  since  it  is  a  debt  founded  upon  a  testa- 
ment or  upon  matrimony.  In  the  same  way  it  might 
seem  that  the  cognisance  of  a  promise  interposed  ought 
to  be  drawn  into  the  secular  court,  which  however  it 
caqnot  ^be,  since  the  secular  judge  cannot  enjoin  for  a 
breach  of  faith  penance,  lest  he  put  his  reaping  hook 
into  another  person's  harvest.  And  it  may  be  in  like 
manner  seen  in  other  matters  that  that  which  is  the 
greater  draws  to  itself  that  which  is  the  less,  as  if  a  per- 
son shall  have  been  impleaded  in  the  court  of  the  lord 
the  king  by  some  one  respecting  a  trespass  made  by  some 
one,  and  shall  be  [criminally]  charged  by  the  same  party 
upon  the  same  act  in  the  county  court  or  before  the 
justices  of  the  b^nch,  the  plea  respecting  the  trespass 
ought  to  be  remitted  to  the  county  court  or  to  the  bench, 
nor  ought  the  criminal  chai'ge  be  drawn  into  the  judg- 
ment or  cognisance  respecting  the  trespass,  but  the  con- 
verse ;  because  that  which  is  greater  di-aws  to  itself  that 
which  is  less,  and  not  contrariwise,  and  this  suflSces  for 
the  present  for  the  purpose  of  example. 

Chapter  XIII. 

We  have  said  above,  to  whom  a  complaint  ought  to  be       1. 
made,  now  then  we  must  discuss,  when  it  ought  to  be  ^^tS^t 
made,  and  it  is  to  be  known,  that  it  should  be  made  im-  ought  to 
mediately  and  without  delay,  since  the  request  should  be     "*   *' 
diligent  and  the  prosecution  diligent,  according  to  what 
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f.  175  b.  est,  c6m  desides  &  sui  juris  conteptores  non  juvat 
juris  beneficium,  &  vigilantib^  &  non  dormientibus 
jura  subveniunt,  &  ne  ante  impetratione  vel  diligente 
psecutionem  res  disseysita  transferatur  ad  alium^  ppter 
q  fiat  difl^cilior  psecutio,  &  qu80  si  diligens  ftierit,  per- 
petuatur  p  hoc  actio  &  detur  hseredib^,  &  copetit  in 
hseredes  p  bre  de  ingressu  cum  clausula  vel  sine,  quatu 
ad  pcBuam  vel  -restitutionem,  seoundtun  q  inferi^  dice- 
tur,  &  secundiini  q  res  translata  fuerit  ad  alium  ante 
impetratione  vel  post,  secundilm  q  fieri  potest  multis 
modis,  sicut  continu6  videri  poterit  in  sequentibus. 


Cap.  XIV. 

i-  Si   post   disseysina  facta  ab  uno  vel  k  pluribus  res 

Beysita   '  ^d  alium  transferatur,  ad  unu  vel  ad  plures.    Ad  plures 

post  diB-     autem  simul  vel  successive,  de  psona  in  psona,  sive  de 

adaiiam     voluntate  disseysitoris,  sive  cent  voluntate  sua  p  dis- 

tonrfera-   seysina,  &  hoc   si  statim  post  disseysina  &  sine  inter- 

disseyBito-  vallo  autequa  disseysitus  sibi  p  bre  vel  p  longum  in- 

^j^^'^  tervallum  pquisiverit  p  negligentiam  sua,  ciim  comodfe 

sibi   pquirere   posset,  si   vellet.    In   iis  casib^  omnib^, 

oportet  q  onmes,  ad   quos  res   translata   fuerit  ante 

impetrationem,  cum  primis  &  principalib?  disseysitori- 

bus   in   brevi  nominentur,  ut  superi^  dictum  est,  sive 

gpter  poena  sive  gpl  restitution^^  alioquin  non  recupe- 

rabit  disseysitus.    Frincipales  ver5  disseysitores  ppter 

factum   &   ppter   injuriam,  &  illi   eode   modo  ad  quos 

res  trasferal  de   volunl   disseysitoris,  si  statim  posses- 

sione   nacti  f uerint   de   re  translata  post  disseysinam, 

&  ad   restitutione    tenentur  &   ad  poenam,  si  autem 
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has  been  said  above,  since  the  benefit  of  right  does  not  f.  i754>. 
aid  slothful  persons  and  those  who  contemn  their  own 
rights  and  law  helps  the  watchful  and  not  the  sleepers, 
and  lest  the  thing  diaseysed  be  transferred  to  another 
before  request  made  and  diligent  prosecution,  whereby 
the  prosecution  becomes  more  difficult,  and  which,  if  it 
has  been  diligent,  thereby  the  action  is  perpetuated  and 
given  to  the  heirs,  and  the  heirs  are  entitled  to  a  writ 
of  entry  with  a  clause  or  without,  as  regards  a  penalty 
or  restitution  according  to  what  will  be  said  below,  and 
according  as  the  thing  will  have  been  transferred  to 
another  before  request  made  or  after,  according  to  what 
may  be  done  in  many  ways,  as  may  be  seen  immediately 
in  what  follows. 


Chapter  XIV. 

If  after  a  disseysine  made  by  one  or  more  a  thing  be       i. 
transferred  to  another,  to  one  or  more.     To  more  also  at  ^in^^ais- 
the  same  time  or  successsively,  from  person  to  person,  seysed  be 
whether  with  the  consent  of  the  disseysor  or  without  ^^/the^^ 
his  consent  by  a  disseysine,  and  this  if  forthwith  after  disseysine 
the  disseysine  and  without  an  interval,  before  the  per-  ^y^^e  o? 
son  disseysed  has  claimed  it  for  himself  after  a  short  or  ^^^^  ^^^ 
a  long  interval  through  his  negligence,  when  he  could  ®®^®^"* 
have  conveniently  claimed  it,  if  he  chose.     In  all  those 
cases  it  is  requisite,  that  aU  those,  to  whom  the  thing 
has  been  transferred  before  request  made,  be  named  in 
the  writ  with  the  first  and  principal  disseysors,  as  has 
been  said  above,  whether  on  account  of  the  penalty  or 
on  account  of  restitution,  otherwise  the  disseysed  party 
will  not  recover.    But  the  principal  on  account  of  the  act 
and  the  injury,  and  those  in  the  same  way  to  whom  the 
thing  has  been  transferred  with  the  consent  of  the  dis- 
seysor, if  they  have  immediately  obtained  possession  of 
the  thing  transferred  after  the  disseysine,  are  liable  both 
to  restitution  and  to  a  penalty,  but  if  after  a  long  in- 
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post  longum  intervallum,  aliud  erit,  quia  illi  non  sunt 
disseysitores :  quia  longu  tempus  eos  exciisat  ppt6r 
negligentiam  disseyaiti,  p  q  disseysitus  amisit  utramq, 
possessionem,  vel  ppter  negligentem  gsecutionem,  licfet 
diligens  fuerit  impetratio  p  q  res  desinit  esse  litigiosa. 
Item  si  statim  &  sine  intervallo  res  disseysita  ad 
alium  transferatur  sive  de  voluntate  disseysitoris  sive 
contra  jj  disseysinam,  omnes  tenentur,  &  incidunt  in 
assisam,  &  nullus  poterit  sine  judicio  disseysiri,  nisi 
hoc  fiat  incotinenti,  habita  tn  tali  distinctioe  q  si  ille, 
qui  p  longu  temp^  ante  impetratione  ingressus  fuerit 
possessionem,  si  costiterit  p  jurata  vel  cofessione  feof- 
fatoris  sui  q  taliter  inde  feoffatus  fuerit,  sine  alio 
brevi  &  sine  placito  recupabit  excabiu  suu,  ciim  ver^ 
das  per  assisam  recuperet  tentum  suu,  ctim  hujusmodi 
cofessio  vel  cognitio  sit  quasi  quodda  incidens  in  assisa, 
si  psens  fuerit,  si  ante  absens,  tunc  solvetur  tenenti^ 
recuperare  suu  quoad  excambiu  ciun  talis  redierit,  si 
habeat  unde  fiat  excambiu.  Et  q  ta  ille  (lic^t  dissey- 
sinam no  fecerit)  q  ille  principalis,  qui  re  vera  dissey- 
sitor  est,  simul  nominari  debeant  in  brevi,  &  q  nullus 
sine  alio  possit  conveniri,  ratio  facit  ad  hoc  potentis- 
sima,  quia  principalis  disseysitor  licH  disseysinam  fe- 
cerit, non  til  potest  rem  restituere,  nee  ille  ad  quern 
translata  est  res,  lic^t  disseysinam  non  fecerit,  potest 
tamen  rem  restituere,  sed  tamen  sine  judicio  &  brevi 
ejici  non  poterit,  nisi  gratis  se  ponat  in  assisam  (ut 
suprit)  cimx  in  brevi  non  nominetur.  Si  autem  statim 
ante  impetrationem  vel  post,  in  brevi  nominati  vel  no 


1  **  salvetur  tenenti,"  MSS.Rawl.  C.  160. 
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tervaJ,  it  will  be  different,  because  they  are  not  dis- 
seysors,  because  a  long  time  excuses  them  on  account  of 
the  negligence  of  the  party  dissejrsed,  whereby  the  party 
disseysed  has  lost  both  kinds  of  possession,  or  on  account 
of  his  negligent  prosecution,  although  his  request  has 
been  diligently  made,  whereby  the  thing  became  the 
subject  of  a  suit.  Likewise  if  immediately  and  without 
an  interval  the  thing  disseysed  should  be  transferred  to 
another,  whether  with  the  consent  of  the  disseysor  or 
against  it  by  disseysine,  all  are  liable  and  become  sub- 
ject to  an  assise,  and  no  one  will  be  able  to  be  disseysed 
without  a  judgment,  imless  this  be  done  forthwith,  such 
a  distinction  however  having  been  made,  that  if  he  who 
has  entered  into  possession  for  a  long  time  before  re- 
quest made,  if  it  be  established  by  a  jury  or  by  the 
confession  of  his  feoffor  that  he  was  so  enfeoffed  there- 
with, he  shall  recover  without  any  other  writ  and  with- 
out a  plea  his  compensation,  when  the  true  lord  recovers 
by  an  assise  his  tenement,  since  a  confession  of  this 
kind  or  a  recognition  is  as  it  were  an  incident  in  the 
assise,  if  he  was  present,  but  if  absent,  then  there  shall 
be  saved  to  the  holder  of  the  land  the  right  to  recover 
his  own  as  regards  the  compensation,  when  he  shall 
have  returned,  if  he  have  wherewith  compensation  may 
be  made.  And  as  well  he  (although  he  did  not  make 
the  disseysine)  as  the  principal  party,  who  is  in  reality 
the  disseysor,  ought  to  be  named  together  in  the  writ, 
and  that  no  one  without  the  other  can  be  convened,  fol- 
lows from  this  most  potent  reason,  because  the  principal 
disseysor,  although  he  has  caused  the  disseysine,  cannot 
however  restore  the  thing,  nor  can  he  to  jwhom  the  thing 
has  been  transferred,  although  he  has  not  made  the  dis- 
seysine, restore  the  thing,  but  he  cannot  be  ejected  with 
a  judgment  and  a  writ,  unless  he  gratuitously  puts  him- 
self upon  an  assise  (as  above),  when  he  is  not  nominated 
in  the  writ.  But  if  forthwith  before  request  made  or 
after,  having  been  named  in  the  writ  or  not  named,  with 
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f.  )76.  nominati,  de  volutate  disseyBitoris  primi  vel  contra 
ingressi  fuerint  seysina,  nullu  talibus  copetit  remediu 
de  escambio,  quamvis  sine  judido  &  sine  brevi  ejici- 
antur,  sive  post  tepus  in  brevi  nominati  p  assisam 
vel  p  o£Bicium  judicis  excambiiun  consequantur,  ex  quo 
recenter  ingressi  sunt  rem  vitiosam  post  disseysina, 
non  subvenitur  eis,  ut  suprk  in  alio  casu,  in  odium 
disseysinaB,  sed  sibi  ipsis  pspiciant  dum  fuerint  in  sey- 
sina  p  bre  de  warrantia  chartsB,  quia  donatio  valida 
est  quantii  ad  disseysitorem  &  suum  feoffatum,  liofet 
invalida  quatum  &  disseysitu.  ^  Si  autem  res  translata 
fuerit  ad  alium  post  diligente  impetrationem  &  dili<- 
gentem  gsecutionem  inoontinenti  sive  post  intervallum, 
non  est  necesse  qu6d  fiat  impetratio  super  illos  ad 
quoB  res  translata  est,  ci!im  semel  fuerit  impetratum, 
&  res  effecta  litigiosa  prsedicto  modo,  vel  postquam 
disseysit?  statim  &  incontinenti  post  disseysinam  ante 
rem  translatam  iter  arripuerit  versus  curiam  ad  impe- 
trandum,  ctun  sic  etiam  effectum  sit  tenementum  liti- 
giosum,  &  sic  plus  est  appellare  facto  qukm  verbo, 
sive  hoc  factum  fuerit  statim,  sive  post  aliquot  inter- 
vallum  post  arreptum  iter,  dum  tamen  disseysitus 
diligens  fuerit  ad  impetrandum  &  psequendum,  &  ita 
q  ei  nulla  imputari  possit  negligentia.  Non  oportet 
tales  ad  quos  res  translata  fiierit  post  talem  diligentia, 
nuUo  habito  respectu  ad  datam,  in  brevi  coprehendi, 
quia  ex  quo  sciimt  &  scire  possunt  &  debet  disseysi- 
tum  diligentem  fuisse  ad  impetrandu  &  psequendum, 
scire  debent  p  consequens  rem  effecta  esse  litigiosam, 
&  etia  ppter  hoc  temp^  non  currere  cont  disseysitum, 

1 "  Quantom  ad  dissejsitum."    MS.  Bavl.  C.  160. 
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the  consent  of  the  first  disseysor  or  against  it,  they  have  f.  i76. 
entered  into  seysine,  such  persons  are  .not  entitled  to 
any  remedy  by  way  of  compensation,  although  they  be 
ejected  without  a  judgment  and  without  a  writ,  or  if 
after  a  time  having  been  named  in  the  writ  they  obtain 
compensation  by  an  assise  or  by  the  office  of  the 
judge,  since  they  have  recently  entered  on  a  faulty 
thing  after  the  disseysine,  they  are  not  succoured,  as 
above  in  the  other  case,  in  hatred  of  the  disseysine  ;  but 
let  them  provide  for  themselves  whilst  they  are  in  sey- 
sine by  a  writ  concerning  the  warranty  of  their  charter, 
because  the  donation  is  valid  as  between  the  disseysor 
and  his  feoffee,  although  invalid  as  respects  the  party 
disseyseA  But  if  the  thing  has  been  transferred  to  an- 
other after  a  diligent  request  and  a  diligent  prosecu- 
tion forthwith  or  after  an  interval,  it  is  not  necessary 
that  a  request  should  be  served  upon  those  to  whom  the 
thing  has  been  transferred,  when  once  a  request  has 
been  made,  and  the  thing  has  been  litigious  in  the  afore- 
said manner,  or  after  the  party  disseysed  immediately 
and  forthwith  after  the  disseysine,  before  the  thing  has 
been  transferred,  has  set  off  on  his  way  to  the  court  to 
request  a  writ,  since  the  tenement  has  thus  also  been  ren- 
dered litigious,  and  thus  it  is  more  effective  to  appeal  by 
an  act  than  by  a  word,  whether  this  has  been  done 
forthwith  or  after  an  interval,  after  the  journey  has 
been  commenced,  provided  only  the  party  disseysed  has 
been  diligent  to  make  a  request  and  to  prosecute,  and  so 
that  no  negligence  tjan  be  imputed  to  him.  The  parties 
to  whom  the  thing  has  been  transferred  after  such 
diligence,  no  respect  being  had  to  the  date,  ought  not  to 
be  comprehended  in  the  writ,  because  since  they  know 
or  are  able  to  know  and  ought  to  know  that  the  party 
disseysed  has  been  diligent  in  requesting  a  writ  and  in 
prosecuting,  they  ought  to  know  as  a  consequence  that 
the  thing  has  been  rendered  litigious,  and  also  on  that 
account  that  time  does  not  run  against  the  party  dis- 
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cu  disseysitor  no  extiterit,  nee  contemptor  sui  juris. 
Igitnr  ad  quemcnnq,  res  post  talem  diligentia  pyenerit> 
non  cadit  breve,  nee  oportebit  iterum  impetrare«nee 
tales  in  brevi  inserere,  quia  sive  nominati  fuerint  sive 
no,  sive  res  stati  trasferatur  ad  eos  sive  post  interval- 
lum,  semper  tenentur  ad  restitutionem,  nee  expeetari 
debet  temp^  post  assisam  captam  nee  differri  judicium, 
quo  min^  statim  fiat  restitutio  disseysito,  ciim  omnes 
sunt  in  culpa  &  disseysina,  tum  ppter  recentem  trans- 
lationem,  tum  £pter  rem  effectam  litigiosam  p  diligen- 
tem  gsecutionem,  &  hoc  dico,  quia  solebant  quida  dif- 
ferre  judicium,  ut  dum  tales  essent  in  seysina  p  breve 
de  warrantia  (ctun  p  officium  judids  n5  possent),  pos- 
sent  tamen  sibi  pvidere  ad  excabium,  &  semper  pcedit 
assisa  super  eum,  qui  tenuit  tempore  impetrationis  vel 
diligentis  prosecutionis.  Esto  etiam,  qu6d  aliquis  im- 
petraverit  diligenter  &  propter  aliquem  defectum  cadit 
primum  breve,  cimx  fortfe  inept^  sit  conceptum  vel 
alio  modo  vitiosum  q  stare  non  possit,  &  disseysitus 
incontinent!  impetrare  incipiat  aliud  breve,  si  pendente 
impetratione  seeunda>  postmodum  sit  tenementum  ad 
alium  translatum,  &  diligens  fuerit  disseysitus  in  im- 
petrando  &  prosequendo,  non  valet  translatio  ad  hoe 
qu6d  illos,  ad  quos  transfertur  tenementum,  oportet  in 
brevi  nominare,  sicut  in  prime  casu:  quia  primus  & 
principalis  semper  respondebit  sine  eis,  quasi  prseven- 
tus.  Nihilominus  tamen  si  voluerit  poterit  disseysitus 
omnes   convenire.     Item   si   disseysitus   diligens  fuerit 
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seysed,  since  a  disseysor  has  not  appeared  nor  a  con- 
temnor  of  his  right.  Therefore  to  whomsoever  the 
thing  has  come  after  such  diligence,  the  writ  does  not 
figdl,  nor  will  it  be  necessary  to  obtain  a  fresh  writ,  nor 
to  insert  such  persons  in  the  writ,  because  whether  they 
are  named  in  it  or  not,  whether  the  thing  be  transferred 
to  them  forthwith  or  after  an  interval,  they  are  always 
liable  to  make  restitution,  nor  ought  any  interval  of  time 
to  be  awaited  after  the  assise  has  been  held,  nor  the 
judgment  deferred,  so  that  there  should  not  be  restitu- 
tion made  at  once  to  the  party  disseysed,  since  they  are 
aU  in  &ult  and  in  disseysine,  as  well  on  account  of  the 
recent  transfer,  as  on  account  of  the  thing  having  been 
made  litigious  by  a  diligent  prosecution :  and  this  I  say, 
because  some  persons  are  accustomed  to  delay  the  judg- 
ment, that  whilst  they  were  in  seysine  they  might  be 
able  to  provide  for  themselves  the  means  of  compensa- 
tion by  a  writ  concerning  the  warranty  (since  they 
could  not  by  the  office  of  the  judge) ;  and  an  assise 
always  proceeds  against  him,  who  held  the  land  at  the 
time  of  the  writ  having  been  obtained  or  of  the  dili- 
gent prosecution  of  it.  Let  it  be  also,  that  a  person  has 
obtained  a  writ  with  diligence,  and  the  first  writ  fails 
from  some  defect,  since  it  has  been  drawn  up  clumsily, 
or  in  some  other  way  is  faulty  that  it  cannot  stand, 
and  the  party  disseysed  has  without  delay  begun  to 
obtain  another  writ,  if,  whilst  he  is  suing  out  the  second 
writ,  the  tenement  is  afterwards  transferred  to  another 
person,  and  the  party  disseysed  has  been  diligent  in 
suing  out  a  writ  and  in  prosecuting,  the  transfer  is  not 
of  validity  for  the  purpose,  that  it  should  be  requisite 
to  name  in  the  writ  the  parties  to  whom  the  tenement 
has  been  transferred  as  in  the  first  case,  because  the  first 
and  principal  disseysor  shall  always  answer  without 
them,  as  if  anticipated.  Nevertheless,  however,  if  the 
party  disseysed  chooses  he  may  convene  all  the  parties. 
Likewise    if  the  party  disseysed    has  been  diligent  in 
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in  impetrando,  negligens  autem  in  prosequendo,  du- 
rante negligentia  per  aliquod  tempus,  quia  supprimit 
breve,  vel  alio  modo  non  prosequitur  ciim  possit,  per 
f.  176  b.  negligentiam  &  moram  suam  efficitur  res  non  litigiosa 
p  negligentem  psecutionem,  quae  ab  initio  litigiosa  fuit 
p  diligetem  impetrationem.  Et  si  in  tali  mora  res  ad 
aliu  translata  fuerit,  cadit  primum  breve,  &  oportebit 
aliud  impetrare,  &  omnes  tarn  primu  &  principalem 
disseysitorem  q  illos  ad  quos  res  translata  fuerit  in 
brevi  comprehendere.  Si  autem  in  omni  parte  inter- 
venerit  diligentia,  &  breve  liberatu  fuerit  vie  &  plegii 
de  prosequendo  inventi,  &  disseysitores  attachiati,  licfet 
assisa  statim  p  hoc^  non  capiatur,  &  per  hoc*  efficietur 
res  litigiosa  imperpetuum,  &  quantum  ad  disseysitores 
illos,  &  quatu  ad  suos  hseredes  si  illi  moriantur,  &  si 
res  ad  alium  transferatur  in  vita  eorum,  non  oportebit 
omnes  nominare,  ut  prsedictum  est.  Item  transfertur 
quandoq,  res  ad  alium  non  ut  feofFamentum,  vel  ut 
liberum  tenementum,  sed  ad  terminum  fortfe  annor,  vel 
sic :  videlicet  donee  ille  ad  quern  transfertur  perceperit 
inde  tot  vesturas,  vel  quandiu  tenementum  illud  pos- 
sit excoli,  &  bladum  portare,  sicut  contingit  in  com- 
munia  pasturse,  ubi  dominus  fundi,  vel  ille  qui  se  gerit 
pro  diio  ciim  non  sit,  &  fecerit  disseysinam,  &  alii 
communiam  damaverlt,  &  sic  coponunt  inter  eos,  q 
iUe^  qui  Comuniam  clamat,  possit  aliquam  parte  imbla- 
dare  cum  disseysitore,  &  disseysitus  super  eum,  qui  se 
gerit  rei  dnm,  recuperat,  recuperat  versus  alios  qui 
ingressi  sunt  p  disseysitorem  ad  terminii,  vel  d(Miec, 
ut  prsedictu  est,  cum  imbladatione,  lic^t  non  nomiqpn- 
tur  in  brevi :  &  hoc  ide6  dico,  quia  liberum  tenemen- 


»  "  per  hoc,"  omitted,  MS.  Bawl.  |      *  «  et  per  hoc,'*  "  et "  omitted,  id, 
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obtaining  a  writ,  but  negligent  in  prosecuting,  his  negli- 
gence lasting  for  some  time,  because  he  suppresses  the 
writ,  or  in  some  other  way  does  not  prosecute,  when  he 
can,  by  his  negligence  and  delay  the  thing  is  rendered 
not  litigious  through  his  negligent  prosecution,  which  at  f.  176  b. 
the  beginning  was  litigious  through  his  diligent  suing 
out  of  the  writ.  And  if  in  such  delay  the  thing  has 
been  transferred  to  another,  the  first  writ  fails,  and  it 
will  be  requisite  to  sue  out  another,  and  to  comprise  in 
the  writ  all,  as  well  the  first  and  principal  disseysor,  as 
those,  to  whom  the  thing  has  been  transferred.  But 
if  diligence  has  intervened  in  every  part,  and  the  writ 
has  been  delivered  to  the  viscount,  and  sureties  found 
to  prosecute,  and  the  disseysor  attached,  although  the 
assise  may  not  thereupon  be  forthwith  held,  the  thing 
will  be  rendered  litigious  for  ever,  both  as  regards  the 
disseysors,  and  as  regards  their  heirs,  if  they  should  die  ; 
and  if  the  thing  should  be  transferred  to  another  per-* 
son  during  their  lifetime,  it  will  not  be  requisite  to  name 
them  all  in  the  writ,  as  above  said.  Likewise  a  thing 
is  sometimes  transferred  to  another  not  as  a  feofi^ent, 
or  as  a  free  tenement,  but  perhaps  for  a  term  of  years, 
or  on  these  terms,  to  wit,  until  he,  to  whom  that  is 
transferred,  shall  have  derived  therefrom  so  many  ves- 
tures, or  as  long  as  that  tenement  can  be  cultivated  and 
bear  grain,  as  happens  in  a  common  of  pasture,  where 
the  lord  of  the  ground,  or  he  who  holds  himself  out  to  be 
lord  when  he  is  not  so,  has  made  a  disseysine  and  others 
have  claimed  a  right  of  common,  and  so  they  compound 
amongst  themselves,  that  he,  who  claims  a  right  of  com- 
mon, may  place  a  part  under  grain  with  the  disseysor, 
and  the  party  disseysed  recovers  over  against  him  who 
holds  himself  out  to  be  the  lord,  he  recovers  over  against 
those  who  have  entered  through  the  disseysor  for  a  term, 
or  until  as  aforesaid  with  the  grain  crop,  although  they 
are  not  nominated  in  the  writ :  and  this  I  say  for  this 
reason,  because  they  have  not  a  free  tenement,  except 


Digitized  by 


Google 


118 


DE  ASSISA  NOV^  DISSETSINiE. 


turn  non  habent,  nisi  tantu  terminum,  vel  donee,  & 
sic  transit  investitura  cum  tenemento.  Sec^  esset  si 
disseysitor  aliis  rem  disseysitam  daret,  ad  vitam  vel 
in  feodo.  Donee  quandoq^  habet  &  signat  tempus  in- 
certum,  ut  hie  s.,  Concedo  tali  talem  terram  vel  quid 
tale,  donee  ei  providero  in  tantum  vel  tarn  bona>  vel 
donee  sic  vel  sic.  Si  autem  dicat  sic,  donee  inde  pee- 
peris  tot  vesturas,^  vel  donee  ita  sit  vel  no  sit,  vel 
quandiu  exeoli  possit,  hoc  non  erit  liberu  teiitum,  quia 
conceditur  ad  ceri  tempus  &  cerl  terminu.  Si  aute 
sic  dixerit.  Do  &  c5cedo  tibi  tantam  terra,  donee  inde 
pceperis  xL  t,  quia  neacitur  quanto  tempore  levari 
possunt  tot  librae  de  tanta  terra,  quia  termin^  incer- 
tus  est  &  indeterminate,  videtur  q  teritum  remaneat 
liberum  tenements,  donee  tot  librae  leventur,  ciim  sciri 
non  possit  nee  determinari  p  quatum  tepus  levari  pos- 
sunt nee  p  quot  annos,  sicut  supri  dicitur  de  tot  in- 
vesturis,*  &  hie  determinari  potest  certus  termin^, 
quia  qusBlibet  investura*  habet  suu  annu  &  unum.* 
Contingit  quadoq^'  q  cilm  p  disseysina  aliquando  res 
ad  aliu  traslata  fuerit  vel  non  translata,  disseysitu 
mori,  vel  disseysitore  vel  utruqj,  vel  illu  ad  que  res 
translata  fuerit  vel  utriiq,  ipso?,  vel  alique  vel  5nes, 
vel  ate  impetral  brevis  vel  post,  &  si  ante,  tunc  fortS 
ciim  disseysit^  sibi  comodfe  perquirere  posset  si  veUet, 
&  non  perquisivit,  vel  ctun  vellet  non  potuit  infirmi- 
tate  prsepeditus,  vel  morte  prseventus,  vel  alio  justo  & 
legitime  interveniente  impedimento,  vel  post  impetra- 
tionem  &  diligentem  gsecutionem,  ita  q  visus  terrae 
fact^  fuit>  &  juratores  electi.  In  quibus  casibus  om- 
nibus  subvenitur   disseysito  p  b?e  de  ingressu,  secun- 


""investTtoTM,"  MS.  Bawl.   C. 
160. 

2  **  investituris,"  id. 

3  "  investitura,"  id. 


*  <<  Buum  annum  et  terminum," 
MS.  Rawl.  C.159. 

'  "  Contingit  quandoque  "  down 
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such  a  term  or  until,  and  so  the  investiture  passes  over 
with  the  tenement.  It  would  be  otherwise,  if  the  dis- 
seysor  should  give  to  others  the  property  disseysed  for 
life  or  in  fee.  "  Until "  sometimes  has  and  marks  an 
uncertain  time,  as  here,  to  wit,  I  grant  to  such  an  one 
such  a  land,  or  something  of  the  like,  until  I  shall  have 
provided  for  him  to  such  an  extent  or  so  well,  or  until 
so  or  so.  But  if  he  should  say  so,  Until  you  shall  have 
derived  therefrom  so  many  vestures,  or  until  it  be  so  or 
not  so,  or  for  as  long  as  it  can  be  cultivated,  this  wiU  not 
be  a  free  tenement,  because  it  is  granted  for  a  certain 
time  and  a  certain  term.  But  if  he  shall  say  thus,  I  give 
and  grant  to  you  so  much  land,  until  you  shall  have 
derived  therefrom  40Z.  sterling,  since  it  is  unknown  in  how 
much  time  so  many  poxmds  can  be  raised  from  so  much 
land,  because  the  term  is  uncertain  and  undetermined, 
it  seems  that  the  tenement  remains  a  free  tenement,  until 
so  many  pounds  are  raised,  since  it  cannot  be  known 
nor  determined  within  how  long  a  time  they  can  be 
raised,  nor  within  how  many  years,  as  has  been  said 
above  concerning  so  many  investures,  and  here  a  certain 
term  may  be  determined,  because  each  investure  has 
its  own  year  and  term.  It  happens  sometimes  that  when 
by  a  disseysine  a  thing  has  sometimes  been  transferred 
to  another,  or  not  transferred,  the  disseysed  party  has 
happened  to  die,  or  the  disseyBor  or  both,  or  he  to 
whom  the  thing  has  been  transferred  or  both  of  them, 
either  some  or  all,  either  before  the  suing  out  of  the 
writ  or  after,  and  if  before,  then  perhaps  when  the  party 
disseysed  could  conveniently  purchase  for  himself  if  he 
wished,  and  he  has  not  purchased,  or  when  he  wished 
could,  not  being  impeded  by  an  infirmity  or  antici- 
pated by  death,  or  by  the  intervention  of  some  just  and 
legitimate  impediment,  or  after  the  writ  has  been  ob- 
tained and  diligently  prosecuted,  so  that  a  view  of  the 
land  has  been  taken  and  the  jurors  elected.  In  all  of 
which  cases  the  party  disseysed  is  aided  by  a  writ  of 
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diim  formas  inferiiis  notandas,  tarn  super  possessionibus 
rerum  corporalium,  qukm  super  juribus,  s.  rebus  in- 
corporalibus,  sicut  super  jure  pascendi  &  hujusmodi, 
utendi  fruendi. 


1 177. 
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Britton,  1. 

iL  ch.  xzii. 

§7. 


Cap.  XV. 

Contingit  etia  muliotiens,  q  ille  qui  facit  disseysina 
rem  disseysita  trasfert  ad  alium,  ex  aliqua  causa  justa 
acquisitionis,  &  cilm  disseysit^  super  eum  portet  assi- 
sam  novae  diss,  ipse  timens  assisam,  suum  spoliat 
feoffatum,  &  ita  q  suus  feoffatus  sup  euin  portet 
assisam,  &  ita  q  duae  disseysinse  in  unam  &  eande 
concurrant  psona,  &  sup  eunde  disseysitore  uterq, 
istorii  disseysitof  petit  restitutionem  p  assisam^  utric^ 
copetit  assisa,  refert  tamen  cui  primd  fieri  debeat 
restitutio.  Et  sciend  est  q  semper  prim6  cognoscendum 
est  de  ultima  disseysina,  &  posted  de  prima,  ut  infrk 
apparebit  p  exemplu.  Sed  esto  q  prim^  disseysitor, 
ctmi  feoffatum  suum  disseysiverit,  rem  disseysitam 
restituerit  vero  dno  primo  disseysito  post  disseysina^ 
antequa  breve  impetraverit  sup  ipsum,  &  post  longum 
intervall  vel  incontinenti,  oportet  eum  qui  ultim6  dis- 
seysit^  est  p  suum  feoffatore,  super  utmnq,^  portare 
assisam.  Et  tunc  ciim  super  utrunq,^  recuperaverit,  ita 
evanescit  prima  disseysina,  &  prim6  disseysit^  seysina 
suam  no  recuperabit,  nisi  p  breve  de  ingressu,  videtur 
q  esset  iniquum,  cilm  uterq,  superstes  sit,  disseysitor 
&  primus  disseysitus.  Temperandum  est  igitur  nego- 
tium  ex  officio  judicis,  q  quicquid  agatur  remaneat 
seysina  cum  primo  spoliato  sive  disseysito,  &  facta  in- 
quisitione    de   secunda   seysina,  &  inquisita  veritate  p 


1  «  post  disseysinam,"   omitted 
MS.  Bawl.  C.  160. 
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entry  according  to  forms  to  be  noted  below  as  well 
as  regards  the  possession  of  corporeal  things,  as  upon 
rights,  to  wit,  incorporeal  things,  as  for  instance  of  pas- 
ture and  such  like,  of  using  and  taking  the  crops. 


Chapter  XV.  *•  ^77. 

It  happens  also  many  times,  that  he  who  makes  a  dis-        i. 
seysine  transfers  the  thing  disseysed  to  another  from^jgg^g^^ 
some  just  cause  of  acquisition,  and  when  the  party  dis-  ^J^^ 
seysed  brings  against  him  an  assise  of  novel  disseysine,  the  dissey- 
fearing  the  assise,  he  despoils  his  own  feoffee  and  so  that  sine  by  one 
his  own  feoffee  brings  an  assise  against  him,  and  so  that  disseyson. 
two  disseysines  concur  against  one  and  the  same  person, 
and  against  the  same  disseysor  each  of  the  parties  dis- 
seysed seeks  restitution  by  assise,  each  is  entitled  to  an 
assise,  it  is  of  importance  however  to  whom  restitution 
ought  first  to  be  made.     And  it  is  to  be  known,  that 
cognisance  is  always  to  be  first  held  of  the  last  disseysine, 
and  afterwards  of  the  first,  as  will  appear  below  by  an 
example.     But  let  it  be  that  the  first  disseysor  when  he 
has  disseysed  his  feoffee,  has  restored  the  thing  disseysed 
to  its  true  lord  the  first  party  disseysed  after  the  dis- 
seysine before  he  has  sued  out  a  writ  against  him,  and 
after  a  long  interval  or  forthwith,  it  is  requisite  for  him 
who  has  been  last  disseysed  by  his  feoffor,  to  bring  an 
assise  against  both.     And  then  when  he  has  recovered 
against  both,  the  first  disseysine  thus  vanishes,  and  the 
party    first   disseysed   shall    not    recover    his    seysine, 
except  by  a  writ  of  entry,  it  seems  that  it  would  be 
inequitable,  since  each  survives,  the  disseysor  and  the 
first  party  disseysed.     This  business  is  therefore  to  be 
tempered  through  the  office  of  the  judge,  that  whatever 
be  done,  the  seysine  should  remain  with  the  first  party 
despoiled  or  disseysed,  and  an  inquest  having  been  held 
concerning   the  second  seysine,  and  the  truth  having 
been  inquired  into  by  a  jury,  if  it  shall  be  established 
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juratam^  si  constiterit  feoffatum  per  suum  feoffatorem 
esse  spoliatum  ^  contra  £Eictuiii  suum,  &ciat  ei  excambiu 
ad  valentiam,  quia  si  per  judicium  recuperaret  feofbtus, 
&  secundo  spoliatus  contra  verum  dominum,  si  verus 
dominus  peteret  p  assisam  versus  suu  disseysitore  tan- 
tidn,  vel  versus  utrunque,  obstaret  ei  exceptio  rei 
jadicatse  proposita  k  feoffato  possidente,  &  sic  nun- 
quam  recuperaret  p  assisam:  quod  esset  iniquum,  nisi 
ita  esset,  quod  sua  negligentia  ei  esse  deberet  damnosa. 
Et  si  contigerit,  qudd  tenementum  cum  feoffato  re- 
maneret,  contra  dnm  pprietatis,  ita  sequeretur  quod 
primd  disseysit^  excambium  haberet  rei  suae,  qua  de 
jure  habere  deberet  in  dominico,  quod  similiter  esset 
iniquum,  &  cujuscimq^  prsecedat  assisa  vel  subsequatur, 
semper  locum  habebit  judicis  offidum,  ut  sequum  sepa- 
retur  ab  iniquo,  &  quod  quidem  latissimum  est,  &  q 
ita  fieri  debeat  p  consilium  curiae  sive  p  judicis  officium, 
quod  idem  est,  q  remanere  debeat  seysina  rei  dissey- 
sit»  cum  vero  dno,  &  non  cum  feoffato  p  disseysitorem, 
Et  q  excambium  fieri  debet  feoffato,  inveniri  poterit 
in  itin  W.  de  Balegh,  in  com  Mid  de  termino  S.  T. 
anno  regni  regis  H.  decimo  tertio,  assisa  novae  dissey- 
sinae  si  Johannes  Calbus  injust^  disseysivit  Emmam 
Duredet.  Casus  talis  est,  et  unde  judicium  positum 
fuit  coram  rege  &  consilio  suo.  A.  dedit  B.  servitium 
C,  qui  de  eo  tenuit  liberfe.  Item  B.  occasione  doni, 
quod  ei  factum  fiiit  per  praedictum  A.  de  servitio 
ipsius  C,  disseysivit  ipsum  C.  de  tenemento  quod  idem 
C.  tenuit  in  dominico,  &  de  quo  idem  B.  occasione 
illius  doni  nihil  clamare  potuit  nisi  tantiun  servitium, 
&   postquam   idem  B.   tenementum   illud   tenuerat    in 

» »*  disseysitum,"  MS.  Kawl.  C.  160. 
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that  the  feoffee  has  been  despoiled  by  his  own  feoffor  in 
contradiction  to  his  own  act,  let  him  make  him  compen- 
sation to  the  value  of  it,  because  if  the  feoffee  should 
recover  by  a  judgment  and  the  party  despoiled  in  the 
second  place  against  the  true  lord,  if  the  true  lord  should 
claim  by  an  assise  against  his  disseysor  only  or  against 
both,  there  would  be  in  his  way  an  exception  of  a  judg- 
ment in  the  case  proposed  by  the  feoffee  in  possession,  and 
so  he  would  never  recover  by  an  assise,  which  would  be 
inequitable,  unless  it  should  be  that  his  negligence  ought 
to  be  damaging  to  him.  And  if  it  has  happened,  that 
the  tenement  has  remained  with  the  feoffee  against  the 
lord  of  the  property,  it  would  so  follow  that  the  party  first 
disseysed  would  have  compensation  for  his  own  property, 
whidi  he  ought  to  have  of  right  in  demesne,  which 
would  be  in  like  manner  inequitable,  and  whichever 
party's  assise  precedes  or  follows,  the  office  of  the  judge 
will  always  have  place,  that  what  is  equitable  be  sepa- 
rated &om  what  is  inequitable,  and  what  is  the  broadest, 
and  that  it  should  be  so  done  by  the  counsel  of  the 
court  or  by  the  office  of  the  judge,  which  is  the  same, 
that  the  seysine  of  the  thing  disseysed  should  remain  with 
the  true  lord,  and  not  with  the  feoffee  of  the  disseysor. 
And  that  compensation  should  be  made  to  the  feoffee 
may  be  found  in  the  iter  of  William  de  Balegh  in  the 
coimty  of  Middlesex,  in  Holy  Trinity  term  in  the  thir- 
teenth year  of  the  reign  of  king  Henry,  in  an  assise  of 
novel  disseysine,  if  John  Calbus  had  unjustly  disseysed 
Emma  Duredent.  The  case  is  such,  and  whereon  judg- 
ment was  raised  in  the  presence  of  the  king  and  his 
council.  *  A.  gave  to  B.  the  service  of  C,  who  held  of 
him  freely.  Likewise  B.  on  the  occasion  of  the  donation, 
which  was  made  to  him  by  the  aforesaid  A,  of  the  service 
of  C,  disseysed  C.  of  the  tenement  which  the  said  C. 
held  in  demesene,  and  from  which  the  said  B.  on  occasion 
of  the  said  gift  could  claim  nothing  except  the  service 
only,  and  after  the  said  B.  had  held  that  tenement  in 


Digitized  by 


Google 


124  DE  ASSISA  NOV^  DISSETSINiS. 

manu  sua  per  aliquod  tempus,  illud  dedit  cuidam  D. 
f.  177  b.  post  impetrationem  brevis,  quod  idem  C.  impetravit 
super  praedictum  B.,  qui  ipsum  de  eodem  tento  dissey- 
sivit.  Et  processu  temporis,  venit  idem  B.  timens 
assisam  q  prsedictus  C.  super  eum  arramavit,  &  dis- 
seysivit  ipeum  D.  de  pdicta  tento,  &  illud  restituit 
ipsi  C. ;  posted  venit  idem  D.  qui  ultim6  fuit  dissey- 
situs,  &  arramavit  assisam  novse  diss,  super  utrunque. 
Sed  si  D.  recuperet  p  assisam,  qualiter  consuletur  C. 
vero  domino  cujus  fuit  tentum  ab  initio  ?  &  qui  prim6 
injust^  fuit  disseysitus :  quia  si  D.  recuperet  per 
assisam,  &  C.  agat  de  prima  disseysina  versus  B.  suimi 
disseysitorem,  vel  versus  utrunq^  tam  B.  quJtm  D.,  ex 
parte  D.  obstabit  ei  exceptio  rei  judicata,  &  ita  vix 
impetrabit  excambium,  nisi  rem  propriam  habere  de- 
beret  in  dominico.  Provisum  fiiit  cora  ipso  rege,  q 
antequam  preedictus  D.  ultim6  feoffatus  &  disseysitus 
recuperaret  p  assisam,  q^  B.  warrantizaret  prsedicto  D. 
&  sine  alio  brevi  p  officium  judicis  &  de  consilio  curiae 
donum  &  factum  suum,  quod  ei  fecit  de  praedicto 
tenemento,  &  ita  q  idem  D.  haberet  excambiimi  ad 
valentia  de  tento  ipsius  B.,  &  q  C.  teneret  in  pace 
tentum  suum.  Item  retento  primo  casu,  si  cu  B. 
disseysiverit  D.  &  retinuerit  tentum  in  manu  sua,  & 
illud  non  restituerit  ipsi  C.  observabitur  ordo  ut 
supradictum  est,  cilm  uterq,  tam  D.  qu&m  C.  porta- 
verit  assisam  super  ipsum  B.,  videlicet  q  C.  primd  re- 
cuperabit  versus  B.  &  B.  faciet  excambium  ipsi  D. ; 
sed  citm  C.  tantiim  sine  D.  &  per  assisam  recuperave- 
rit  versus  B.,  &  D.  tunc  demitm  assisam  portet  super 
ipsum  B.,  non   audietur    sine  ipso    C.    &   quamvis   B. 
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his  hand  for  some  time,  he  gave  it  to  a  certain  D.  after 
the  suing  out  of  a  writ,  which  the  said  C.  sued  out  1 177  b. 
against  the  aforesaid  B.  who  disseysed  him  from  the  same 
tenement.  And  in  process  of  time  the  said  B.  came, 
fearing  an  assise  which  the  aforesaid  C.  instituted  against 
him,  and  disseysed  the  said  D.  from  the  aforesaid  tene- 
ment, and  restored  it  to  the  said  C. ;  afterwards  came  the 
said  D.,  who  was  disseysed  in  the  last  place,  and  instituted 
an  assise  of  novel  disseysine  against  both.  But  if  D. 
should  recover  by  the  assise,  in  what  way  will  the 
interest  of  C.  the  true  lord,  who  had  the  tenement  from 
the  beginning,  be  consulted  ?  and  who  was  the  first  party 
unjustly  disseysed  ?  because  if  D.  should  recover  by  an 
assise  and  C.  should  proceed  for  the  first  disseysine  against 
B.  his  disseysor,  or  against  both  as  well  B.  as  D.,  on  the 
part  of  D.  tiiere  will  be  the  obstacle  of  an  exception  of  a 
judgment  given,  and  so  he  will  scarcely  obtain  compen- 
sation, unless  he  ought  to  have  his  own  property  in  the 
demesne.  It  was  provided  in  the  presence  of  the  king 
himself,  that,  before  the  aforesaid  D.  the  last  feoffee 
and  disseysee  should  recover  by  an  assise,  B.  should 
warrant  to  the  aforesaid  D.  and  without  any  writ 
through  the  office  of  the  Judge  and  by  the  counsel  of 
the  court  the  donation  and  his  own  act,  which  he  did  to 
him  concerning  the  aforesaid  tenement,  and  so  that  the 
said  D.  should  have  compensation  up  to  the  value  of  the 
tenement  of  the  said  B.,  and  that  C.  should  keep  in  peace 
his  tenement.  Likewise  in  retaining  the  first  case,  if 
when  B.  has  disseysed  D.  and  retained  the  tenement  in 
his  own  hand,  and  has  not  restored  it  to  the  said  C,  the- 
same  order  shall  be  observed  as  above  said,  when  both  D. 
as  well  as  C.  have  brought  an  assise  against  the  said  B., 
to  ^t,  that  C.  shall  first  recover  against  B.  and  B.  shall 
make  compensation  to  the  said  D.,  but  when  C.  only 
without  D.  and  by  an  assise  has  recovered  against  B., 
and  D.  then  at  length  brings  an  assise  against  B.,  he  shall 
not  be  heard  without  the  said  C,  and  although  B.  be 
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teneatur  ad  poenam  propter  disseysina  &  propter  in- 
juriam,  tamen  restituere  non  potest  sine  C.  Si  autem 
tanttun  super  ipsum  C.  ipse  non  fecit  disseysinam  ipsi 
D.  sed  per  judicium  recuperavit  ut  tentum  suum  pro- 
prium,  de  quo  idem  B.  ipsum  disseysiverat  Oportet 
igitur   de   necessitate   utrunq,  in  brevi  compreheadere, 

B.  s.  quia  fecit  disseysina  &  C.  quia  rem  detinet  dis- 
seysita^  &  in  quo  casu  fiat  teperamentum  (ut  supr^)  q 

C.  retineat  tentum  suum  &  B.  faciat  D.  excambium. 
Item  esto  q  D.  pri^  agat  per  assisam,  &  recuperet 
versus  B.,  &  tunc  velit  C.  agere  versus  B.  tantu,  recu- 
perare  non  poterit  versus  B.  quia  non  habet  q  restituat. 
Oportet  igitur  de  necessitate  utrunq,  coprehendere  tam 
B.  q  D.,  sive  D.  incontinent!  feoffatus  fiierit  post  prima 
disseysina,  sive  p  intervallum,  &  quamvis  D.  habeat  g 
se  exceptione  rei  judicatae'p  assisam,  vel  q  disseysina 
non  fecerit,  ipsi  C.  tamen  (ut  supri)  sic  teperabitur 
negotium,  q  C.  suum  recuperabit  tentum  &  q  B.  ipsi 

D.  fiatciat  ad  excambium,  &  ita  fiet  si  tentum  ad  plures 
manus  devenerit  post  disseysinam,  q  primus  disseysit^ 
suum  recuperabit  tenementum,  &  ultim6  feofiatus  p 
disseysitorem,  &  sine  judicio  disseysitus  recuperabit 
excambium.  Et  sive  psens  fuerit  principalis  disseysitor 
sive  absens,  vocet  eum  tenens  qui  disseysinam  non 
fecit  ad  warrantum  sine  alio  brevi,  &  ei  warrantizabit, 
q  non  erit,  si  post  bre  impetratum  translatu  fiierit 
tentum  ad  alium,  quia  talis  amitteret,  nisi  sibi  pspexe- 
rit  per  breve  de  warrantia  chartse  dum  fuerit  in  sey- 
sina,  quia  intravit  in  seysinam  de  re,  quse  effecta  fuit 
liti^dosa  p  diligente   impetratione  &  diligentem  psecu- 
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liable  to  a  penalty  on  account  of  the  disseysine  and  on 
account  of  the  injury,  nevertheless  he  cannot  make  resti- 
tution without  C.    But  if  only  against  the  said  C,  he 
has  not  made  a  disseysine  against  the  said  D.,  but  he 
has  recovered  by  a  judgment  his  own  tenement,  of 
which  the  said  B.  had  disseysed  him.     It  is  incumbent 
therefore  of  necessity  to  comprise  both  in  the  writ,  B. 
to  wit  because  he  caused  the  disseysine,  and  C.  because 
he  detained  the  thing  disseysed,  and  in  which  case  an 
adjustment  is  made  (as  above),  that  C.  shall  retain  his 
own  tenement  and  B.  make  compensation  to  D.    like- 
wise let  it  be  that  D.  proceeds  first  by  an  assise  and 
recovers  against  B.,  and  then  C.  wishes  to  proceed  against 
B.  alone,  he  cannot  recover  against  B.  because  he  has 
not  any  thing  to  restore.     It  is  incumbent  therefore  of 
necessity  to  comprise  as  well  B.  as  D.,  whether  D.  has 
been  enfeoffed  immediately  after  the  first  disseysine  or 
after  an  interval,  and  although  D.  may  have  for  himself 
an  exception  of  a  judgment  had  in  the  case  by  an  assise, 
or  that  he  did  not  make  a  disseysine  against  the  said  C, 
nevertheless  (as  above)  the  business  shall  be  adjusted  in 
this  way,  that  C.  shall  recover  his  own  tenement,  and 
that  B.  shall  make  compensation  to  D. ;  and  so  it  shall  be, 
if  the  tenement  has  come  into  several  hands  after  the 
disseysine,  that  the  first  party  disseysed  shall  recover  his 
own  tenement,  and  the  last  party  enf  eofied  by  the  dis- 
seysor,  and  disseysed  without  a  judgment,  shall  recover 
compensation.      And  whether   the    principal  disseysor 
shall  be  present  or  absent^  let  the  tenant,  who  has  not 
made  a  disseysine,  call  him  to  warrant  without  another 
writ,  and  he  shall  warrant  [the  tenement]  to  him ;  which 
shall  not  be,  if  after  the  writ  has  been  sued  out  the  tene- 
ment has  been  transferred  to  another,  for  such  a  party 
would  lose  it,  unless  he  had  taken  care  of  himself  by  a 
writ  of  warranty  of  his  charter,  whilst  he  was  in  seysine, 
because  he  has  entered  into  seysine  of  a  thing,  which 
was  rendered  litigious  by  a  writ  having  been  diligently 
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tionem.  Item  &  de  eodem  modo,  si  res  ad  alium  statim 
&  recenter  translata  fuerit  ad  alium  post  disseysina 
f.  178.  licfet  ante  impetrationem,  no  habebit  talis  warrantum 
si  ilium  vocaverit,  quia  uter%  disseysitor  &  tenes  sunt 
in  eadem  causa  damnationis.  Item  esto  q.  A.  dimiserit 
B.  terra  ad  terminum  reddendo  sibi  inde  c.  s.-  per 
annum,  posted*  dedit  ilia  terram  cuidam  C.  tenenda  in 
feodo,  &  facit  ei  seysinam,  salvo  firmario  termino  suo, 
&  attomat  servitium  firmarii,  s.  illos  centum  solidos 
.  prsedicto  C.  suo  feoffato,  &  firmarius  facit  eide  C. 
servitium  praedictum,  post  venit  idem  A,  cim  nihil 
habeat  nisi  nudum  dominium,  &  de  facto  (cum  de  jure 
non  possit)  feoffeffat  pdictum  B.  firmarium,  &  post 
tale  feoffamentum  non  vult  firmari^  solvere  redditum, 
posted,  verd  praedictus  C.  prim6  feoffatus,  dejicit  ipsum 

B.  firmarium  &  secund6  feoflatum,  prsedictus  ver6  B. 
firmarius  portat  assisam  novse  diss,  super  C.  primum 
feoffatum,  ;non  recuperabit  seysinam,  quia  praedictus  A, 
nullum  potuit  ei  facere  liberum  tenementum,  quia 
nuUam  omnino  habuit  seysina,  nee  aliud  nisi  tantiim 
nudum  dominium.  De  consilio  tamen  curiae  regis,  p 
oflScium  judicis,  fraude  detecta,  vel  p  recognitione  in 
odiu  circumvetionis,  de  terris  ipsus  A.  providebitur 
ipsi  B.  excambium  ad  valentiam,  sive  prim6  feoffatus 
sit  liber  sive  ^rvus,  quamvis  si  servus,  nuUus  praedic- 
torum  A.  vel  B.  habebit  exceptionem  servitutis.  Item 
esto  q  A.  ejidat  B.  &  statim  post  disseysinam  feoffeffat^ 

C,  si  hoc  fecerit  ante  impetrationem,  oportet  utrunq,  in 
brevi  comprehendere,  quia  nuUus  sine  alio  respodere 
potent,  licfet   uterq,  sit  principalis   disseysitor,  &  quia 

I  «  feoffeffet,"  MS.  Rawl,  G.  160. 
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sued  out  aaid  a  prosecution  diligently  made.  Likewise 
and  in  the  same  manner  if  the  thing  has  been  immedi- 
ately and  recently  transferred  to  another  after  the  dis- 
seysine  although  before  the  suing  out  of  a  writ,  such 
a  party  shall  not  have  a  warrantor,  if  he  shall  have 
called  him,  because  both  the  disseysor  and  the  tenant  f.  178. 
are  in  the  same  caiise  of  condemnation.  Likewise  let  it 
be  that  A.  has  demised  to  B.  land  for  a  term  on  render- 
ing to  him  a  hundred  shillings  by  the  year,  afterwards 
he  has  given  that  land  to  a  certain  C.  to  be  held  in  fee, 
and  has  given  him  seysine,  saving  to  the  farmer  his 
term,  and  he  transfers  the  service  of  the  farmer,  to  wit 
the  hundred  shillings,  to  the  aforesaid  C.  his  feoffee, 
and  the  farmer  performs  to  the  said  C.  his  service; 
afterwards  the  said  A.  comes,  when  he  has  nothing 
but  the  nude  dominion,  and  in  fact  (for  he  could  not 
do  it  in  right)  enfeo£&  the  aforesaid  B.  the  farmer, 
and  after  such  a  feoffment  the  farmer  does  not  choose 
to  pay  rent,  but  afterwards  the  aforesaid  C,  the  first 
feoffee,  ejects  the  said  B.  the  farmer  and  the  second 
feoffee,  but  the  aforesaid  B.  the  farmer  brings  an  assise 
of  novel  disseysine  against  C.  the  first  feoffee,  he  shall 
not  recover  seysine,  because  the  aforesaid  A.  could  not 
make  for  him  a  free  tenement,  for  he  had  no  seysine  at 
all,  nor  any  thing  but  the  nude  dominion.  But  upon 
a  resolution  of  the  court  of  the  king  by  the  office  of 
the  judge,  the  fraud  having  been  detected,  or  by  a 
recognition,  in  hatred  of  circumvention,  from  the  lands 
of  the  said  A.  there  shall  be  provided  for  the  said  B. 
compensation  up  to  the  value,  whether  the  first  feoffee 
was  a  free  man  or  a  serf,  although  if  a  serf,  none  of 
the  aforesaid  A.  or  B.  shall  have  an  exception  of  serf- 
age. Likewise  let  it  be  that  A.  ejects  B.,  and  imme- 
diately after  the  disseysine  enfeoffs  C,  if  he  has  done 
this  before  the  suing  out  of  a  writ,  it  is  requisite  to  com- 
prise both  in  the  writ,  because  neither  can  answer  with- 
out the  other,  although  each  may  be  a  principal  dissey- 

L451.  I 


Digitized  by 


Google 


130  DE  ASSISA  NOV^  DISSETSINiB. 

pnmus  &  principalis  restituere  non  potest  sine  feoffato, 
nee  feoffatus  disseysinam  fecit  p  se,  sed  simul  cum 
feo&tore,  &  sic  de  pluribus  in  infinitum.  Si  autem 
post  impetrationem  feoffaverit,  sive  statim  sive  post 
intervallum  fiat  ut  suprcL  Item  esto  q  A.  ejiciat  B. 
&  0.  ejiciat  A,  &  sic  quilibet  altemm,  &  nlteri^  in 
infinitum,  &  postmodu  A.  ejiciat  C.  vel  B.  ejiciat  C. 
incontinenti  vel  post  intervallum,  vid^idu  erit  quis 
prim6  impetraverit,  &  in  cujus  persona  tenementum 
esse  debeat  in  pace  usq^  adventum  justic,  &  sciendum 
quod  in  manibus  illius,  qui  inventus  foerit  seysitus 
tempore  impetrationis  gpter  verba,  q  vicecom  faciat 
tentum  esse  in  pace  usq^  ad  adventimi  justic.  Item 
esto,  q  B.  sine  judicio  disseysivit  A.  post  intervallum, 
&  antequa  B.  transtulerit  rem  ad  alium  si  A.  impetra- 
verit  super  B.,  licfet  disseysitor  fuerit,  recuperabit:  si 
autem  gratis  obtulerit  disseysito,  &  disseysitus  gratis 
rem  oblatam  ceperit  ante  impetratione,  bene  licet,  sed 
post  impetrationem  non,  sine  poena.  Item  esto  q  A. 
primus  disseysitor  disseysiverit  C.  suum  feoflFatum  vel 
sumn  disseysitorem,  &  sic  restituat  tenementum  B. 
antequam  0.  impetraverit,  C.  habebit  assisam  super 
utrunqt,  si  res  fiierit  restituta  ipsi  B.  ante  impetratione 
C,  si  ante  post,  sufficit  si  impetratum  sit  tantu  super 
ipsimi  A.  Item  esto  q  A.  ciun  disseysiverit  C.  tenue- 
rit  teatum  in  manu  sua,  &  cum  C.  impetraverit  sup 
A.  &  A  post  impetratione  restituerit  B.,  C.  recuperabit 
versus  utrunq,  &  ita  q  B.  nunquam  postmodum 
audietur  nisi  super  pprietate,  quia  rem  licfet  propriam, 
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sor,  and  because  the  first  and  principal  cannot  make  res- 
titution without  the  feoffee,  nor  has  the  feoffee  made  the 
disseysine  by  himself,  but  together  with  the  feoffor,  and 
so  from  several  to  an  infinite  number.     But  if  he  has 
enfeoffed  him  after  suing  out  the  writ,  whether  forth- 
with or  after  an  interval,  let  it  be  done  as  above.     Like- 
wise let  it  be  that  A.  ejects  B.  and  C.  ejects  A.  and  each 
the  other,  and  frirther  on  to  infinity,  and  afterwards  A. 
ejects  C.  or  B.  ejects  A  forthwith  or  after  an  interval, 
we  must  see  who  has  first  sued  out  a  writ,  and  in  whose 
person  the  tenement  ought  to  be  in  peace  until  the 
arrival  of  the  justices,  and  it  is  to  be  known  that  it 
shall  remain  in  the  hands  of  him  who  was  found  seysed 
of  it  at  the  time  of  the  suing  out  of  the  writ,  on  account 
of  the  words  wherewith  the  viscount  makes  the  tene- 
ment to  be  in  peace  until  the  arrival  of  the  justices. 
Likewise  let  it  be  that  B.  without  a  judgment  has  dis- 
seysed  A.  after  an  interval,  arid  before  A  has  trans- 
ferred the  thing  to  another,  if  A.  has  sued  out  a  writ 
against  B.,  although  he  may  be  the  disseysor,  he  shall 
recover :  but  if  he  has  gratuitously  offered  it  to  the  dis- 
seysee,  and  the  disseysee  has  gratuitously  accepted  the 
thing  offered  before  the  suing  out  of  a  writ,  it  is  well 
allowable,  but  after  the  suing  out,  not  so,  without  a 
penalty.      Likewise  let  it  be  that  A,  the  first  disseysor, 
has  disseysed  C,  his  feoffee  or  his  disseysor,  and  has  so 
restored  the  tenement  to  B.  before  C.  has  sued  out  a 
writ,  C.  shall  have  an  assise  against  both,  if  the  thing 
has  been  restored  to  the  said  B.  before  C.  has  sued  out 
the  writ,  but  if  afterwards,  it  is  sufficient  if  it  be  sued 
out  only  against  the  said  A.      Likewise  let  it  be  that  A. 
when  he  has  disseysed  C.  has  kept  the  tenement  in  his 
own  hand,  and  when  C.  has  sued  out  a  writ  against  A., 
and  aft^r  the  suing  out  of  the  writ  has  restored  the 
thing  to  B.,  C.  shall  recover  against  both,  and  so  that  B, 
shall  never  be  heard  afterwards  except  upon  the  pro- 
pertv,  because  he  received  the  thing,  although  it  was  his 

I  2 
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iamen  contentiosam  recepit,  &  in  prsejudicium  C.  ctim 
injust^  inde  fderit  dissey situs,  &  in  quo  casu  non  licuit 
ei  rem  propriam  sine  judicio  recipere.  liyem  esto  qu6d 
tarn  B.  quJlm  C.  impetraverint  super  ipsum  A.  simul, 
qusero  cujus  assisa  prsecedere  debeat?  &  secundtun 
f.  178  b.  quod  ad  ultimam  assisam  erit  recurrendum.  Item  esto 
q  C.  ultim6  disseysit^  negligens  sit  &  B.  prius  sibi  im 
petraverit  super  ipsum  A.  &  p  assisam  recuperaverit 
versus  ipsum  A,,  &  C.  postmodii  impetraverit  super 
utrunc^  s.  A,  &  B.,  ex  parte  B.  obstabit  ei  exceptio  rei 
judicatsB,  ex  parte  ver6  A,  tenebit  breve  quoad  exca- 
bium  p  officium  judicis.  Si  autem  impetraverit  tan- 
ttim  super  B.  non  valebit,  quia  nullam  fecit  disseysi- 
nam:  &  si  tantiun  super  A.  restituere  non  potest,  & 
ided  super  utrunqj.  Ex  prsemissis  igitur  videtur  & 
prsesumitur,  q  in  assisa  novae  diss,  vocari  possit  war- 
rantus,  quod  videtur  absurdum  esse>  ciim  in  delictis 
non  possit  quis  warrantum  vocare,  nee  dominimi  sive 
autorem  nominare,  &  ctun  poena  suos  tenere  debeat 
autoreS;  ad  q  distinguendum,  utrum  intentetur  querela 
novae  disseysinae  versus  aliquem,  secundtun  quod 
poenalis  est,  vel  rei  persecutoria  tantu.  Si  autem  se- 
cundtim  quod  poenalis  est,  sive  contra  unum,  sive  con- 
tra plures  qui  principaliter  fecerint  disseysinam,  vel 
feoffati  fuerint  recenter  post  disseysinam,  intentetur: 
nunquam  erit  warrantus  vocandus  ppter  delictum 
disseysihae.  Si  autem  intentetur  versus  aliquem,  in  eo 
quod  est  rei  persecutoria  tantu:  ut  si  aliquis  feoffatus 
fuerit  per  disseysitorem  p  longum  intervallum  post 
disseysinam,  &  ante  brevis  impetrationem,  cimi  talis 
non  teneatur  ad  poenam,  e6  qu6d  disseysinam  no  fecit, 
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own,  when  it  was  the  subject  of  a  lawsuit  and  in  pre- 
judice of  C,  since  he  was  unjustly  disseysed  of  it,  and  in 
which  case  it  was  not  allowable  for  him  to  receive  back 
his  own  property  without  a  judgment.  Likewise  let  it 
be  that  B.  as  well  as  C.  has  sued  out  a  writ  against  the 
said  A.  simultaneously,  I  ask  whose  assise  ought  to  take 
precedence,  and  according  to  what  shall  recourse  be  had 
to  the  last  assise  ?  Likewise  let  it  be  that  C,  who  was  ^  i^^  b. 
last  disseysed,  is  negligent,  and  B.  ha.s  first  sued  out  a 
writ  for  himself  against  the  said  A.,  and  has  recovered 
against  the  said  A.,  and  C.  has  afterwards  sued  out  a 
writ  against  both,  to  wit,  A.  and  B. ;  on  the  part  of  B. 
there  will  be  in  his  way  the  exception  of  a  judgment 
obtained,  but  on  the  part  of  B.  a  writ  for  compensation 
through  the  office  of  the  judge  will  hold  good.  But  if 
he  has  sued  out  a  writ  only  against  B.  it  will  not  be 
valid,  because  he  has  made  no  disseysine,  and  if  only 
against  A.  he  cannot  make  restitution,  and  accordingly 
against  both.  From  the  premises,  therefore,  it  seems 
and  it  is  presumed  that  in  an  assise  of  novel  disseysine  a 
warrantor  may  be  called,  which  seems  to  be  absurd, 
since  in  offences  a  person  cannot  call  a  warrantor,  nor 
name  a  lord  or  author,  and  since  a  penalty  ought  to 
bind  his  authors,  in  regard  to  which  we  must  dis- 
tinguish whether  a  complaint  of  novel  disseysine  is 
brought  against  any  one,  according  as  it  is  penal,  or  only 
for  the  sake  of  pursuing  the  thing.  But  if  according  as 
it  is  penal,  whether  it  be  brought  against  one  or  against 
several  who  have  principally  caused  the  disseysine,  or 
have  been  recently  enfeoffed  after  the  disseysine,  a 
warrantor  will  never  have  to  be  called  on  account  of  the 
offence  of  the  disseysine.  But  if  it  be  brought  against 
any  one,  in  so  far  as  it  is  only  in  pursuit  of  the  thing,  as 
if  some  one  has  been  enfeoffed  by  a  disseysor  after  a  long 
interval  since  the  disseysine,  and  before  the  suing  out  of 
a  writ,  since  such  a  person  is  not  liable  to  a  penalty,  in- 
asmuch as  he  has  made  no  disseysine,  although  he  is 
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licfet  teneatur  ad  rei  restitutionem,  warrantum  vocare 
poterit  de  jure^  &  etiam  sine  alio  brevi,  si  psens  fuerit, 
s.  sumn  feoffittorem,  &  statim  respondere  debet  warran- 
tu3,  etiam  sine  alio  brevi^  si  autem  presens  non  fuerit 
in  captione  assissa  tunc  cilm  vocatus  foerit,  statim 
summoneatiir  qu6d  sit  ad  warrantizandum  tenementum, 
de  quo  vocatus  fiiit  ad  warrantum,  dum  tamen  tenens 
foit  in  seysina,  ad  similitudinem  ejus  q  fit  in  assisa 
mortis  antecessoris.  Si  autem  uterq,  absens  fuerit,  hoc 
sibi  poterit  feoffatus  imputare.  Et  ide  esse  poterit,  si 
vocetur  warrantus  p  bre  de  ingressu  post  disseysinam, 
ubi  un^  illorum  moritur  vel  tenens  vel  querens,  vel 
uterqjj,  &  ibi  extinguitur  poena  cum  persona,  ut  si 
querens  tantiun,  nisi  sit  qui  agere  possit  de  injuria, 
cim  ille  mortuus  sit  cui  fuit  injuriatum,  qui  habuit 
actionem  quoad  poenam.  Ite  nee  si  tenens,  quia  cilm 
poenalis  sit  non  datur  in  hseredes,  non  magis  qukm 
hseredibus  datur  sicut  in  praemisso  casu.  Nee  ergo  si 
uterq>  moriatur,  multo  forti^.  Item  q  warrantus  vocari 
possit,  patet  manifesto,  ut  si  assisa  novse  disseysinae 
contra  aliquem  fuerit  aramata,  qui  p  judicium  ourise 
SU8B  recuperaverit,  si  curiam  suam  vocaverit  ad  war- 
rantum, audiri  debet,  &  veniat  recordum,  quia  si  curia 
malfe  judicaverit,  tenebitur  curia  ad  poena  &  ipse  no, 
quamvis  teneatur  ad  restitutionem.  Sed  objici  poterit, 
nonne  tenetur  dns  ad  poenam,  ctun  curia  mal^  judica- 
verit? &  ipse  post  judicium  statim  ingressus  est  tene- 
mentum,  &  ideo  disseysitor  cum  curia  ?  sicut  alius  qxii 
ingreditur  statim  post  disseysinam  per  ipsum  disseysi- 
torem  &  de  volimtate  sua,  vel  contra  voluntatem  suam 
per  disseysinam  per  ipsum  disseysitorem  ?    Cum  autem 
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liable  to  make  restitution  of  a  thing,  he  may  call  a 
warrantor  concerning  his  right,  and  even  without  an- 
other writ,  if  he  should  be  present,  to  wit,  his  feoflTor, 
and  the  warrantor  ought  to  answer  forthwith,  even 
without  another  writ,  but  if  he  be  not  present  at  the 
holding  of  the  assise,  then  when  he  has  been  called,  let 
him  be  summoned  that  he  be  present  to  warrant  the 
tenement,  concerning  which  he  has  been  called  as  a 
warrantor,  provided,  however,  the  tenant  be  in  seysine 
of  it,  after  the  likeness  of  what  is  done  in  an  assise  of 
the  death  of  an  ancestor.  But  if  both  be  absent,  the 
feoffee  must  impute  it  to  himself.  And  the  same  may  be, 
if  a  warrantor  be  called  by  a  writ  of  entry  after  a  dis- 
seysine,  where  one  of  them  dies,  either  the  tenant  or  the 
complainant,  or  both,  and  there  the  penalty  is  extin- 
guished with  the  person,  as  if  the  complainant  only  [dies], 
unless  there  be  one  who  may  proceed  for  an  injury,  when 
he  is  dead  to  whom  the  injury  was  done,  who  had  a 
right  of  action  as  regards  the  penalty.  Likewise  neither 
if  the  tenant  [dies],  because  since  it  is  a  penal  action  it  is 
not  allowed  against  the  heirs,  no  more  than  it  is  allowed 
to  the  heirs  as  in  the  case  premised.  Nor  therefore  if 
both  die,  much  more.  Likewise  that  a  warrantor  may  be 
called  is  manifestly  clear,  as  if  an  assise  of  novel  dissey- 
sine  is  instituted  against  any  one,  who  has  recovered  by 
a  judgment  of  his  court,  if  he  has  called  his  court  to 
warrant,  he  ought  to  be  heard  and  the  record  should 
come ;  because  if  the  court  has  decided  ill,  the  court  will 
be  liable  to  the  penalty,  and  not  himself,  although  he 
may  be  bound  to  make  restitution.  But  it  may  be  ob- 
jected, is  not  the  lord  liable  to  a  penalty  when  the  court 
has  decided  ill  1  and  he  has  himself  immediately  after 
the  judgment  entered  on  the  tenement  and  is  therefore 
a  disseysor  with  the  court?  like  any  one  else  who 
enters  immediately  after  the  disseysine  through  the  dis- 
seysor and  with  Ids  consent,  or  against  his  will  through 
a  disseysine  by  the  disseysor  himself.     But  when  a 
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sic  feoffatus  per  longum  intervalluin  warrantmn  vocet, 
&  ei  fuerit  per  judicium  vel  alio  modo  warrantizatum, 
p  warrantiam  illam  jam  quasi  transfertur  res  disseysita 
ad  personam  ejus,  &  ita  qu6d  ipse  qui  fecit  disseysi- 
f.  179.  nam  restituere  poterit  rem  disseysitam  querenti,  quod 
ante  warrantiam  non  potuit,  &  sic  liberabitur  omnino 
feoffat^  &  disseysitor,  &  ide  feofiator  tenebitur  ad 
restitutione  &  similiter  ad  poenam  disseysinse,  &  ita  p 
warrantia  oia  reducuntur  ad  tempus  disseysinee  feMst®. 
Et  videtur  q  sic  fieri  possit  in  omni  casu,  ad  quecunq, 
translata  fuerit  res  post  disseysina,  unu  vel  plures,  in 
psonis  ipsoru  &  similiter  hseredum  ipsor,  quadiu  ipsse 
principales  psonse  duraverint,  s.  disseysit^  &  disseysitor 
qui  aJienavit,  cdm  autem  unus  illor  obierit,  extincta 
est  actio  in  eo  q  poenalis  est.  Sed  cimi  disseysitor 
tenementu  ad  aliu  transtulerit,  statim  vel  post  inter- 
vallum  viventib^  disseysitore  &  disseysito,  quseritur  an 
disseysit^  petere  possit  tentum,  versus  tenente  p  bfe 
de  ingressu,  vivente  disseysitore,  sicut  posset  si  mor- 
tuus  esset,  &  petere  restitutione  &  remittere  poena 
disseysinsB  disseysitori,  sicut  posset  ille  qui  habet 
actionem  criminalem  versus  aliquem,  &  in  volunt  ipsius 
erit,  utru  velit  ab  initio  criminaliter  agere  vel  civiliter : 
non,  quia  si  warrantus  vocetur  (ut  pdictum  est)  sic 
posset  esse  actio  poenalis  lic^t  civiliter  intetata,  qu£e 
quide  p  tale  breve  terminari  non  possit 


1.  Cap.  XVI. 

Audita 

qn^darex      Audita  k  superiore,  ad   quem    pertinet   vim  &  inju- 

breTesunm  riam  fpulsare,  &    ad   quem   recurritur  de  necessitate, 

^Tmo^  querela     transmittet   breve  suum  vie,  in  quo  contine- 

impetra- 
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person  so  enfeoffed  after  a  long  interval  calls  a  war- 
rantor, and  he  has  obtained  a  warranty  by  a  judgment 
or  in  any  other  manner,  by  that  warranty  the  thing  dis- 
seysed  has  been  as  it  were  transferred  to  his  person,  and 
so  that  he  who  made  the  disseysine  may  restore  the 
thing  disseysed  to  the  claimant,  which  he  could  not  have 
done  before  the  warranty,  and  so  the  feoffee  and  the  dis-     f.  179. 
seysor  will  both  be  set  free  altogether,  and  the   said 
feoffor  will  be  liable  to   make  restitution  and  in  like 
manner  to  the  penalty  of  the  disseysine,  and  so  by  the 
warranty  all  things  are  brought  back  to  the  time  of 
making  the  disseysine.     And  it  seems  that  this  may  be  . 
done  in  every  case,  to  whomsoever  the  thing  may  have 
been  transferred  after  the  disseysine,   one   or  several 
persons,  in  their  own  persons  or  in  like  manner  in  the 
persons  of  their  heirs,  as  long  as  the  principal  persons 
have  lasted,  to  wit,  the  disseysee  and  the  disseysor  who 
alienated  it ;  but  when  one  of  these  is  dead,  the  action  in 
respect  of  its  being  penal  is  extinguished.     But  when 
the  disseysor  has  transferred  the  tenement  to  another, 
forthwith  or  after  an  interval,  whilst  the  disseysor  and 
disseysee  are  alive,  it  is  asked  whether  the  disseysee  can 
claim  the  tenement  against  the  tenant  by  a  writ  of 
entry,  whilst  the  disseysor  is  alive,  as  he  could  if  he 
were  dead,  and  daim  restitution  and  remit  the  penalty 
of  the  disseysine  to  the  disseysor,  as  he  who  has  a  cri- 
minal action  against  any  one  may,  and  it  will  be  in  his 
discretion  whether  he  will  from  the  beginning  proceed 
criminaUy  or  civilly :  not  so,  because  if  a  warrantor  be 
called  (as  afore-stated)  it  might  then  be  a  penal  action, 
although  brought  civilly,  which  cannot  be  terminated  by 
such  a  writ. 

Chapter  XVI. 

1. 
Upon  the  complaint  having  been  heard  by  a  superior,  HaTing 

to  whom  it  pertains  to  ward  off  violence  and  injury,  and  eomplaint, 

to  whom  recourse  is  had  of  necessity,  he  shaU  transmit  ^®  *"?? 

Rendf  his 
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tionifl 

breyis 

noYSB  dis- 

Beysinse. 

Britton,!. 

ii.  ch.  xiv. 

§1. 

2. 
Fonna 
brevis  de 
noYa  die- 
seysina. 

Glan^ille, 
1.  13.  ch. 
82  &  83. 


bitur  tarn  nomen  querentis,  qu^  ejus  de  quo  queri- 
tur,  sive  sit  unus  vel  plures,  &  forma  querelsB,  secun- 
diim  quod  ei  facta  foerit  qui  jura  tuetur,  in  haec 
verba. 

Bex  vie.  salutem.  Questus  est  nobis  talis,  %  talis 
injustfe  &  sine  judicio  disseysivit  eum  de  libero  tene- 
meto  suo  in  tali  villa  post  ultimum  redditum  dni  re- 
gis de  Brittannia  in  Angliam.^  Et  ided  tibi  peipimus, 
qudd  si  prsedictus  talis  fecerit  te  securum  de  clamore 
suo  psequendo,  tunc  facias  tenementum  illud  reseysiri 
de  catallis  qusa  in  ipso  capta  fuerint,  &  ipsum  tene- 
mentum cum  catallis  esse  in  pace,  usq^  ad  primam 
assisam,  cu  justitiarii  nostri  ad  partes  illas  venerint. 
Et  interim  facias  duodecem  liberos  &  legales  homines 
de  visneto  illo  videre  tenementum  illud,  &  nomina 
iUorum  imbreviari,  Et  summoneas  eos  per  bonos  sum- 
monitores,  qu6d  sint  ad  primam  assisam  coram  prse- 
fatis  justitiariis  nostris,  parati  inde  facere  recognitio- 
nem,  &  pone  per  vadium  &  salvos  plegios  prsedictum 
talem  vel  ballivum  suum,  si  ipse  inventus  non  fuerit, 
qu6d  tunc  sit  ibi  auditurus  recognitionem  illam,  & 
habeas  ibi  summonitorum  nomina>  plegios,  &  hoc  breve. 
Teste  &c.  Facta  autem  taliter  impetratione,  secundibn 
quod  prsedictum  est,  statim  &  sine  mora  tradatur 
breve  vie.,  ne  per  negligentiam,  &  min^^^  diligentem 
psecutionem,  effidatur  res  non  litigiosa,  quse  ab  initio 
litigiosa  facta  fiiit  per  diligentem  impetrationem. 

De  officio        Officium  ver6  vie.  est,  ciim  breve  receperit^  in  prin- 
yicecomitis  cipio  plegios  de  prosequendo  recipere  k  querente,  sive 
^^J^'     unus  fuerit  querens  sive  plures,  nisi  in  curia  dni  regis 
brere. 
f.  179  b.  ' 


^«in  Angliam."      This  is    the 
original  form  of  the  writ  as  issued 


alter  king  Henrj  the  second's  re- 
turn from  Brittany,  A.D.  1184. 
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his  writ  to  the  viscount,  in  which  shall  be  contained  the  ^t  *o  t^e 

name  of  the  complainant  as  well  as  of  him  concerning  of  the 

whom  the  complaint  is  made,  whether  it  be  one  or  more,  manner  of 

and  the  form  of  the  complaint  according  as  it  has  been  a  wnt  of 

made  to  him  who  protects  rights,  in  these  words.  °<*^?i  ^^^" 

^  o       '  seysine. 

..The  king  to  the  viscount  greeting.  So-and-so  has  »• 
complained  to  us  that  such  a  person  has  unjustly  and  of  a  writ 
without  a  judgment  disseysed  him  from  his  free  tene-  J?  ^^^^ 
ment  in  such  a  vill  after  the  last  return  of  the  king  from 
Britanny  into  England,  and  accordingly  we  enjoin  you 
that,  if  the  aforesaid  so-and-so  has  given  you  security 
for  following  up  his  complaint,  you  thereupon  cause  that 
tenement  to  be  reseysed  of  the  diattek  which  were  taken 
in  it,  and  the  tenement  itself  with  the  chattels  to  be 
in  peace  until  the  first  assise ;  when  our  justices  shall 
have  come  to  those  parts.  And  meanwhile  cause  twelve 
free  and  loyal  men  of  that  vicinage  to  view  that  tene- 
ment, and  their  names  to  be  entered  on  the  writ.  And 
summon  them  by  good  summoners,  that  they  be  at  the 
first  assise  before  our  aforesaid  justices,  prepared  there- 
upon to  make  a  recognition,  and  place  under  bail  and 
safe  sureties  the  aforesaid  so-and-so  or  his  bailifi^,  if 
he  himself  has  not  been  found,  that  they  shall  then  be 
there  in  order  to  hear  that  recognition,  and  have  there 
the  names  of  the  parties  summoned,  the  sureties,  and 
this  writ.  Witness,  &c.  But  after  such  a  writ  has  been 
sued  out,  according  to  what  has  been  said  above,  let 
the  writ  be  forthwith  and  without  delay  delivered 
to  the  viscount,  lest  by  negligence  or  undiligent  pro- 
secution the  thing  be  rendered  not  litigious,  which 
had  been  rendered  ligitious  by  a  diligent  suit  of  the 
writ. 

8. 
It  is  the  office  of  the  viscount,  when  he  has  received  Of  the  of- 

the  writ  in  the  commencement,  to  receive  from  the  com-  ^^com!?* 

plainant  securities  for  the  prosecution,  whether  there  be  ^^^^  ^« 

one  complainant  or  many,  unless  he  has  found  sureties  by  cdved  the 

writ, 
f.  179  b. 
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fortfe  plegios  invenerit,  vel  fide  dederit  j?  paupertate, 
secundiun  quod  in  brevi  continebitur.  Ab  uno  autem 
recipiat  duos  plegios  ad  min^,  qui  sufficientes  sunt  ad 
misericordiam  dni  regis  solvendam,  si  querens  forte  se 
retraxerit,  vel  no  fuerit  psecut^,  &  tales  etiam  recipiat 
qui  sufficiant  ad  misericordia,  ita  q  n5  oporteat  seip- 
sum  p  aliis  de  misericordia  respondere.  Si  autem  vir 
&  uxor  sint  querentes,  suffidt,  si  ilU  duo  duos  plegios 
sufficientes  inveniant,  ppter  unicum  jus  quod  habent, 
&  quia  sunt  una  caro  quamvis  diversse  animse,  &  una 
erit  misericordia,  sive  unus  eorum  vel  ambo  re  retra- 
hant  vel  non  sequantur,  &  quia  defalta  unius  ipsorum 
in  personam  utriusq,  redundabit.  Item  erit  (ut  vide- 
tur)  de  pluribus  unam  disseysinam  &  injuriam  gse- 
quentibus  in  communis  cdm  sint  quasi  unum  corpus, 
&  ide6  unica  sufficit  securitas  p  duos  plegios,  secun- 
dum quosdam,  quia  si  onere  satisdationum  gravaren- 
tur,  ita  cogerentur  k  prosecutione  sui  juris  desistere. 
Tutius  tamen  est  (secundiim  alios)  qu6d  quilibet  eorum 
duos  plegios  inveniat,  si  possit.  Item  ad  officium  ejus 
pertinet,  qu5d  faciat  tenementum  reseysiri  de  catallis, 
&c.,  quod  hodie  aliter  observatur,  quia  querens  omnia 
damna  post  captionem  assise  recuperabit,  per  sacra- 
mentum  recognitorum  declaranda,  ut  inferii!ls  dicetur. 
Ite  q  tentum  faciat  esse  in  pace,  videlicet  q  non  per- 
mittat  disseysitorem  rem  disseysitam  ad  alium  trans- 
ferre,  vel  querentem  sine  judicio  seysinam  sibi  usur- 
pare,  uac^  ad  primam  assisam  &c.  Et  undo  si  quis 
rem  ita  efiectam  litigiosam  per  impetrationem,  aliquo 
modo,  vel  per  disseys.  vel  ex  aliqua  causa  acquisitioniB 
ingressus  fuerit,  ilia  sine  brevi  restituet  vero  duo,  sine 
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chance  in  the  court  of  the  lord  the  king,  or  has  given 
his  promise  by  reason  of  poverty,  according  as  shaJl  be 
contained  in  the  writ.  But  let  him  receive  from  one 
two  sureties  at  least,  who  are  sufficient  to  pay  the  amer- 
ciment  of  the  lord  the  king,  if  the  complainant  has  by 
chance  withdrawn  himself  or  has  not  prosecuted,  and  let 
him  receive  such  as  may  be  sufficient  for  the  amerciment, 
so  that  it  shall  not  be  necessary  for  himself  to  answer 
for  others  concerning  the  amerciment  But  if  husband 
and  wife  are  the  complainants  it  is  sufficient  for  these 
two  to  find  two  sufficient  sureties,  on  account  of  the 
single  right  which  they  have,  and  because  they  are  one 
flesh,  although  dijfferent  souls,  and  there  shall  be  one 
amerciment,  whether  one  of  them  or  both  withdraw 
themselves,  or  do  not  pursue,  and  because  the  default  of 
one  of  them  redounds  on  the  person  of  both.  It  will  be 
the  same  (as  it  seems)  concerning  several  persons  pur- 
suing in  common  one  disseysine  and  injury,  since  they 
are  as  it  were  one  body,  and  therefore  one  security  by 
two  sureties  suffices  according  to  some,  because  if  they 
were  overweighted  by  the  burden  of  giving  security, 
they  would  be  compelled  to  desist  from  the  prosecution 
of  their  right.  It  is  safer,  however  (according  to  others), 
that  each  should  find  two  sureties  if  he  can.  Likewise 
it  pertains  to  his  office,  that  he  cause  the  tenement  to 
be  reseysed  of  the  chattels,  &c.,  which  in  the  present  day 
is  otherwised  observed,  because  the  complainant  will 
recover  all  the  losses  after  the  holding  of  the  assise,  to 
be  declared  by  the  oath  of  recognisors,  as  will  be  ex- 
plained below.  Likewise  that  he  will  cause  that  tene- 
ment to  remain  in  peace,  to  wit,  that  he  will  not  allow 
the  disseysor  to  transfer  the  thing  disseysed  to  another, 
or  the  complainant  without  a  judgment  to  usurp  to  him- 
self seysine  up  to  the  next  assise,  &c.  And  hence  if  a 
person  has  entered  upon  a  thing  so  rendered  litigious  by 
the  suing  out  of  a  writ,  in  any  way,  or  by  a  disseysine, 
or  from  any  cause  of  acquisition,  he  shall  restore  it  with- 
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regressu  habendo  versus  suum  feo&iorem,  nisi  sibi 
pspexerit  p  breve  de  warrantia  dum  fuerit  in  seysina. 
Item  q.  in  eodem  statu  remaneat,  qu6d  injuria  non 
crescat,  nee  res  deterioretur  vel  vastetur,  quamvis 
earn  meliorare  liceat.  Item  qu6d  blada  nondum  ma- 
tura  non  amoveantur,  quamvis  possit  matura  amovere 
Ule  qui  possidet,  &  alius  damna  consequatur  si  opti- 
nuerit. 

4.  Item  ad  ipsj^  pertinet,  qu5d  in  prsesentia  partium 
Deyisu      ^gj  yelint  interesse)  eligere  fiwdat  &  covenire  duodecem 

liberos  &  legales  homines  de  visneto  illo  ut  in  adventu 
justitiariorum  &cere  possunt  recognitionem,  quos  etiam 
statun  mittat  ad  videndum  tentum  illud,  &  nomina 
eorum  faciat  imbreviari,  &  non  solum  ab  uno  vel  k 
duobus,  sed  etiam  ab  omnib^  si  fieri  posset,  vel  etiam 
septem  ad  min^,  quia  per  paueiores  assisa  capi  non 
poterit,  licfet  possit  per  plures  qukm  duodecem  ex  ali- 
qua  justa  causa.  .  Necesse  est  enim  qu6d  fiat  visus  de 
tenemeto  &  juratoribus,  ut  certa  res  deduci  possit  in 
judicium,  &  q  juratores  verum  &  certum  facere  pos- 
sunt sacrametum,  &  q  pinde  possit  justitiari^  justum 
pferre  judicium. 

5.  Videre  aute  debent  juratores  quale  sit  tenementii,  & 
Dequibus  q^^^  &  quantu,  quale  videlicet,  utru  terra  vel  reddi- 
qnaiiter  tus,  &  utrum  res  sacra  vel  prophana.  Item  priva- 
fieridfibet  ^^^  y^j  commune,  ut  inM.  Item  quantum  querens 
Britton,!.  posuerit  in  viso  suo,  quia  si  querens  posuerit  in 
u.ch.xiv.  YiavL  suo  plus  qu&m  iUud  de  quo  fuerit  disseysitus, 
Fleta,222.  cadit    in    misericordiam    pro    superdemanda,    si    au- 

tem   minus,  non.     Et   eodem  modo  in  assisa  mortis 

f.  ISO.    antecessoris  observetur,  ut  de  itinere  abbatis  de  Hading 

&  M.  de  Pateshul  anno  regis  H.  quinto  in  com  .War?, 

assisa  novae  diss,  si  W.  de  Ludingt5.     Quid  ?  s.  litrum 
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out  a  writ  to  the  true  lord,  without  having  recourse 
against  his  feoffor^  unless  he  has  provided  for  himself  by 
a  writ  of  warranty  whilst  he  was  in  seysine.  Likewise 
that  it  shall  remain  in  the  same  state,  that  the  thing 
shall  not  increase  by  any  injury,  nor  be  deteriorated  nor 
wasted,  although  it  be  allowable  to  improve  it.  Like- 
wise that  com  not  ripe  shall  not  be  removed,  although 
he  who  possesses  it  may  remove  it  if  it  is  ripe,  and  the 
other  shall  obtain  damages  if  he  shall  prevail 

Likewise  it  pertains  to  him  that  in  the  presence  of  4. 
parties  (if  they  wish  to  take  part)  he  caiise  to  be  chosen  Of  making 
and  convened  twelve  firee  and  loyal  men  of  that  visne, 
that  on  the  coming  of  the  justices  they  may  make  a  re- 
cognition, whom  he  should  forthwith  send  to  view  the 
tenement,  and  let  him  cause  their  names  to  be  entered 
on  the  writ,  and  not  only  by  one  or  by  two,  but  also  by 
aU  if  it  be  possible,  or  even  seven  at  least,  because  an 
assise  cannot  be  taken  by  fewer,  although  it  may  by 
more  from  a  just  cause.  For  it  is  necessary  that  a  view 
of  the  tenement  should  be  made  by  the  jurors,  that  a 
thing  ascertained  may  be  brought  into  judgment,  and 
that  the  jurors  may  make  a  sure  oath,  and  that  the 
justice  may  equally  make  a  just  judgment. 

But  the  jurors  ought  to  see  the  tenement,  of  what  kind       5. 
it  is,  and  what  it  is  and  how  much ;  of  what  kind,  for  ^^**^^ 
instance,  whether  land  or  rents,  whether  a  thing  sacred  how  the 
or  profane.     Likewise  private  or  common,  as  helow.  J^^J^^* 
Likewise  how  much  the  complainant  has  put  into  his 
view,  because  if  the  complainant  has  put  into  his  view 
more  than  that  of  which  he  has  been  disseysed,  he  is  at 
the  mercy  of  the  court  for  his  excess  of  claim,  but  if  less, 
not  80.     And  in  the  same  way  let  it  be  observed  in  an 
assise  of  the  death  of  an  ancestor,  as  in  the  iter  of  the 
abbot  of  Reading  and  Martin  de  Pateshull  in  the  fifth     f.  iso. 
year  of  king  Henry,  in  the  county  of  Warwick,  in  an 
assise  of  novel  disseysine,  if  William  of   Ludington. 
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terra  &  tentu  illud  de  quo  facta  fuerit  disseysina,  sive 
reddit^  sive  consistat  in  solido  vel  in  liquido.  Et  tunc 
videre  debet  tefitu  de  quo  redditus  pvenerit,  sive 
consistat  in  denariis  sive  in  aliis  rebus  quibuscunq, 
numero,  pondere,  vel  mensura.  Mensura,  solida  vel 
liquida^  solida^  sicut  in  frumento,  liquida,  sicut  in  vino, 
oleo,  &  hmi.  Ite  quantu,  s.  utru  plus  vel  minus. 
Item  videre  debent  in  quo  tentum  sit,  &  in  qua  villa, 
&  in  quo  loco^  &  in  qua  parte  loci,  &  inl  quos  fines 
&  quos  terminos  tentum  cotineatur,  ut  si  de  numero 
acrarum  vel  virgataru  dubitetur,  ut  ad  minus,  si  quan- 
titatem  rei  distinguere  non  possunt,  q  dicere  possunt 
certum  vel  circiter,  vel  salte  infra  quas  metas  tentum 
contineatur.  Ite  si  de  loco  constiterit,  nesciunt  tamen 
qua  parte  loci,  ciim  ad  seysina  fadendam,  sufficit  si 
in  quacunq,  parte  loci  fiat  seysina,  &  si  in  qua  parte 
constiterit,  sed  tamen  nesdant  determinare  fines  tenti, 
tamen  sufficit  si  fiat  seysina  ad  quantitate  dicti  jura- 
torum  p  rationabilem  mensura.  Item  si  de  com  con- 
stare  non  possit,  cadit  assisa  novae  disseysinse  in  pam- 
bulationem  per  illud  idem  breve  de  nova  diss.  Si 
autem  redditus,  tunc  fiat  juratoribus  visus  de  tene- 
mento,  unde  redditus  pvenit.  Item  si  comunia  pas- 
turae,  tunc  fiat  visus  de  tefito  in  quo  petitur  comunia, 
&s  similiter  de  teBto  ad  quod  dicitur  ptinere. 

6.  Si  ante   redditus  fieri  debeat  de  camera  imperpetuu 

Stu  pro^"  ^^^  ^  tempus,  non  potest  fieri  visus  de  aliquo  teiito. 
venienti  de  Et  ide6  assisa  locu  non  habet,  ciun  hmi  redditus  non 
camera,      ^j^  teiitum,  sed  alia  actione  opus  erit,  &  hoc  sive  red- 
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What  ?  to  wit,  whether  it  was  land  and  a  tenement  of 
which  a  disseysine  had  been  made,  or  rent,  or  whether 
it  consisted  of  liquid  or  solid.  And  then  [the  jury] 
ought  to  see  the  tenement  from  which  the  rent  has 
accrued,  whether  it  consists  of  coin  or  any  other  things 
[which  admit]  of  number,  weight,  or  measure.  Of  mea- 
sure, solid  or  liquid,  solid  as  in  the  case  of  wheat,  liquid 
as  in  the  case  of  wine,  oil,  and  such  like.  Likewise  how 
much,  to  wit,  more  or  less  [than  the  quantity  claimed]. 
Likewise  they  ought  to  see  in  what  the  tenement  is, 
and  in  what  vill,  and  in  what  place,  and  in  what  part 
of  the  place,  and  between  what  boundaries  and  what 
limits  the  tenement  is  contained,  that  if  there  be  a 
doubt  about  the  number  of  acres  or  of  rods,  that  at 
least,  if  they  cannot  distinguish  the  quantity  of  the 
thing,  they  may  say  a  certain  quantity  or  thereabout,  or 
at  least  within  what  metes  the  tenement  is  contained. 
Likewise  if  the  place  is  ascertained,  they  are,  however, 
ignorant  in  what  part  of  the  place,  when  they  have  to 
make  a  seysine,  it  is  sufficient  if  the  seysine  be  made  in 
any  part  of  the  place  ;  and  if  it  be  ascertained  in  what 
part  of  the  place,  but  they  know  not  how  to  determine 
the  boundaries  of  the  tenement,  nevertheless  it  is  suffi- 
cient if  a  seysine  be  made  of  the  quantity  declared  by 
the  jury  by  a  reasonable  measurement.  But  if  it  cannot 
be  ascertained  concerning  the  county,  the  assise  of  novel 
disseysine  falls  into  a  perambulation  by  the  very  same 
writ  of  novel  disseysine.  But  if  rent,  then  let  the  jurors 
have  a  view  of  the  tenement  whence  the  rent  proceeds. 
Likewise  if  common  of  pasture,  then  let  a  view  be  had 
of  the  tenement  in  which  a  right  of  common  is  claimed, 
and  in  a  similar  way  of  the  tenement  to  which  it  is  said 
to  pertain. 

But  if  the  rent  ought  to  proceed  from  a  chamber  in       6. 
perpetuity  or  for  a  time,  a  view  cannot  be  held  of  any  ooming^* 
tenement.     And  therefore  an  assise  is  not  applicable,  ^«>^  * 
when  this  kind  of  rent  is  not  a  tenement,  but  another  ^ 
kind  of  action  will  be  necessary,  and  this  whether  the 
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ditos  pveniat  ex  camera  tantu,  rel  ex  tento  aliquo, 
sed  non  p  manu  illi^  qui  tenet  tentum,  sed  p  manus^ 
donatoris,  quod  idem  erit  quod  de  camera.  Si  autem 
p  man^  tenentis  fieri  debeat  solutio  &  immediate  de 
certo  tenemento,  si  cessatum  fiierit,  &  cu  locum  non 
habeat  districtio^  locu  habebit  assisa  in  defectu  dis- 
trictionis.  Et  eodem  modo,  si  ex  aliquo  certo  tene- 
mento  concedatur  reddit^,  plus  vel  minus,  ut  si  ali- 
quis  ex  aliquo  manerio  suo  concesserit  alicui  p  annu 
&  in  feodo  decem  libras  cum  districtione  vel  sine.  Et 
si  cu  districtione,  aut  est  sufficies  aut  non  est  suffi- 
ciens:  si  autem  sufficiens,  teneat  se  ad  districtionem 
ille  cui  reddit^  debetur.  Si  autem  omnino  nulla  vel 
min^  sufficiens,  locu  habebit  assisa  gpter  defectum  dis- 
trictionis,  ex  quo  redditus  provenit  ex  certo  tento,  & 
quia  ibi  deficit  districtio,  locum  habebit  assisa. 

7.  Item  in  visu  fadendo,  si  visus   fieri  debeat  de   cor- 

recoido.2     rodio,  qusero   si   talis   possit   facere  visum  juratoribus 

Brittwi,      de   aliquo   tento  ?   etiam,  ut  videtur  prima  facie,   quia 

§  5.    *     '  prioratus   sive   abbatia  vel  alia  domus  est  quasi   tene- 

mentu   de  quo   talis   redditus   provenire    debet,   unde 

videtur  qu6d  sufficit  si  visus  fiat  de  abbatia,  sicut  de 

aliis  tentis  de  quibus  redditus  provenit,  sicut  de  domo 

privata,  sed  revera  hmi   abbatia  &  prioratus  non  simt 

tenementa  alicujus  singularis  personae,  cu  sint  sacra  & 

religiosa,  &  in  bonis  Dei,  &  non   alicujus  hominis  pri- 

vati,   vel   singularis   personsB,   &   hujusmodi    praestatio 

est  quasi  pstatio    de   camera,  &   unde   nulla  districtio, 

&  ided  cilm  hujusmodi  corodia*  sint  quasi  spiritualia, 

sive  spiritualibus  annexa,  non  est  recurrendum  (si  de- 

tineatur)   ad   forii    seculare,   &    quonia    in    hujusmodi 

f.  180  b.    corodiis  *  committi  poterit  simonia,  ide5  ad  forum  eccle- 

siasticum  recurratur,  ut  negotium  ibi  terminetur,  quia 


1  "  manmn,"  MS.  Rawl.  C.  160. 

»  "  Si  de  recordo."    Such  is  the 
reading  of  both  the  editions  of  1569 


and  1640.    ''  De  coirodio  '*  is  evi- 
dently the  proper  side  note. 

8  «  coiTodia,"  MS.  Bawl.  C.  160. 

*  "  corrodiis,"  id. 
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rent  proceeds  from  a  chamber  only,  or  from  some  tene- 
ment, but  not  through  the  hand  of  him  wl^o  is  the  tenant 
of  the  chamber,  but  through  the  hand  of  the  donor,  which 
will  be  the  same  as  from  the  chamber.  But  if  the  pay- 
ment ought  to  be  made  through  the  hand  of  the  tenant, 
and  immediately  from  a  certain  tenement,  if  it  has  ceased, 
and  since  a  distraint  is  not  applicable,  an  assise  in  the 
defect  of  a  distraint  will  be  applicable.  And  in  the  same 
way,  if  a  rent  be  granted  from  a  certain  tenement,  more 
or  less,  as  if  any  one  from  any  manor  of  his  own  has 
granted  to  any  one  by  the  year  and  in  fee  ten  pounds 
with  the  right  of  distraint  or  without  it.  And  if  with 
the  right  of  distraint,  it  is  either  sufficient  or  it  is  not 
sufficient ;  but  if  sufficient,  let  him  keep  himself  to  a 
distraint,  to  whom  the  rent  is  due.  But  if  there  be  none 
or  it  is  insufficient,  an  assise  will  be  applicable  on  account 
of  the  failure  of  a  distraint,  since  the  rent  proceeds  from 
a  certain  tenement,  and  because  there,  where  distraint 
fisiils,  an  assise  is  applicable. 

Likewise  in  making  a  view,  if  a  view  ought  to  be  made  7. 
of  a  corrody,  I  ask  if  any  one  can  make  a  view  for  the  YeSbA 
jurors  of  any  tenement  ?  Yes,  as  it  seems  at  first  sight, 
because  a  priory  or  an  abbey  or  another  house  is  as  it  were 
a  tenement  from  which  such  a  return  ought  to  proceed, 
whence  it  seems  that  it  is  sufficient  if  a  view  is  made  of 
the  abbey,  as  of  other  tenements  from  which  rent  pro- 
ceeds, as  of  a  private  house,  but  in  truth  an  abbey  of  this 
kind  and  a  priory  are  not  tenements  of  any  private  man 
or  individual  person,  and  this  kind  of  rentcharge  is  as 
it  were  the  rentcharge  of  a  chamber,  and  of  which  there 
is  no  distraint,  and  accordingly  since  corrodies  of  this  sort 
are  spiritual,  or  annexed  to  spiritual  things,  recourse  is 
not  to  be  had  (if  they  be  kept  back)  to  the  secular  court, 
and  since  as  in  corrodies  of  this  kind  simony  may  be  com- 
mitted, therefore  let  recourse  be  had  to  the  ecclesiastical  i  iso  b. 
court,  that  the  business  may  be  terminated,  because  there 

K  2 


Digitized  by 


Google 


148  DE  ASSISA   NOViE   DISSEYSINiE. 

ibi  fieri  possit  cognitio  de  simonia.  Ite  ciim  disseysi- 
tus  fecerit  visum  juratoribus,  videre  debent  juratores 
utru  tentum  proprium  sit  vel  commune,  ut  si  com- 
mune sit  inter  cohseredes  participes,  vel  vicinos,  fiat 
visus  de  toto,  tenendum  in  comuni,  k  quocunq^  parti- 
ceps  fuerit  disseysitus.  Item  utrum  sit  commune,  sic- 
ut  divisse,  quae  distinguunt  &  terminant  fines  agrorum, 
sive  sit  arbor  vel  fossatum  vel  lapis,  vel   quid  tale. 

Et  sciendu  qu6d  multiplex  potest  ^  esse  divisa  inter 

tiplexTO-"  vicinos,  quae    dividunt    dominia    &    distinguunt    fines 

test  esse  agrorum.  Inprimis  sicut  regia  via,  quae  communis 
diyisainter  a      ,     '    ,  •   •  •        t      •  j 

vicinos.  ®sse  non  potest  inter  vicmos,  nee  gpna  alicujus,  sed 
Britton,  1.  ipsius  dni  regis,  &  quasi  res  sacra,  &  qui  aliquid  inde 
§'2.  occupaverit    excedendo   fines    &    terminos    terne   suae, 

dicitur  fecisse  purpresturam  super  ipsum  regem.  Idem 
etiam  dici  poterit  de  via  militari  quae  publica  dici 
poterit,  &  ducit  ad  mare,  &  ad  portus,  &  quandoq,  ad 
mercata.  Ite  fit  divisa  de  consensu  vicinorum  ex  eo- 
rum  terra,  &  est  talis  divisa  communis  inter  eos  vici- 
nos, ex  quorum  terris  fuerit  coadjuvata,  &  unde  tefi- 
tum  illud  coadjuvatum  dicitur  commime  inter  eos,  ita 
q  nuUus  dns  habet  per  se  sed  in  communi.  Et  eodem 
modo  si  ten-a  fuerit  conjecta  de  communi  c5sensu  vici- 
norum ut  fiat  fossatum,  vel  murus  ex  communi  tene- 
mento:  &  dicitur  divisa,  e6  quod  dividit  agros  & 
tenementa.  Aqua  ver6  currens  non  dicitur  divisa,  nisi 
quamdiu  suum  rectum  cursum  tenuerit,  &  cum  alveum 
mutaverit,  desinit  esse  divisa.  Item  divisa  poterit 
esse  lapis  finalis,  vel  lignum,  &  haec  omnia  communia 
sunt  vicinorum,  sed  non  alicujus  eorum  )>pria,  ut 
infr^. 


»  "  poterit,"  MS.  Bawl.  C.  160. 
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cognisance  may  be  had  of  simony.  Likewise  when  the 
disseysee  has  procured  a  view  for  the  jurors,  the  jurors 
ought  to  see  whether  the  tenement  is  private  or  common, 
as  if  it  be  common  between  coheirs,  parceners,  or  neigh- 
bours, a  view  may  be  had  of  the  whole,  which  is  held  in 
common,  from  whatever  part  a  parcener  has  been  dis- 
seysed.  Likewise  whether  it  be  common,  as  divisions 
which  distinguish  and  determine  the  boundaries  of  lands, 
whether  it  be  a  tree,  or  a  f  oss,  or  a  stone  or  something 
of  that  sort. 

And  it  is  to  be  known  that  the  divisions  between  8. 
neighbours  which  divide  lordships  and  distinguish  the  ^ndJ,Miks 
boundaries  of  lands  may  be  manifold.  Li  the  first  place  between 
such  as  a  king's  highway,  which  cannot  be  common  be-  ^^  1^^°" 
tween  neighbours,  nor  the  property  of  any  one,  but  of  manifold, 
the  king  himself,  and  as  it  were  a  sacred  thing,  and  he 
who  has  occupied  any  part  thereof  by  exceeding  the 
boimdaries  and  limits  of  his  land,  is  said  to  have  made 
an  encroachment  on  the  king  himself.  The  same  may 
likewise  be  said  of  a  military  road,  which  may  be  called 
public,  and  leads  to  the  sea  and  to  ports  and  sometimes 
to  markets.  Likewise  a  division  is  set  up  with  the 
consent  of  the  neighbours  upon  their  ground,  and  such  a 
division  is  common  to  those  neighbours,  out  of  whose 
lands  it  has  been  heaped  up,  and  hence  that  tenement 
is  said  to  be  common  between  them,  so  that  no  lord  has 
it  by  himself,  but  in  common.  And  in  the  same  way  if 
earth  has  been  thrown  up  together  with  the  common 
consent  of  the  neighbours  so  as  to  make  a  foss  or  a  wall 
out  of  a  common  tenement,  and  it  is  called  a  division, 
because  it  divides  lands  and  tenements.  But  running 
water  is  not  called  a  division,  except  for  so  long  as  it 
keeps  its  straight  course,  and  when  it  has  changed  its 
bed,  it  ceases  to  be  a  division.  Likewise  a  division  may 
be  a  boundary  stone  or  a  block  of  wood,  and  all  these 
things  are  common  between  neighbours,  but  not  the  pro- 
perty of  any  of  them^  as  below. 
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?•  Item  videre  debent  utnim  teStum  fuerit  sacrum  & 

faciendo.  ^^  dedicatum,  vel  quasi  sacrum,  sicut  publicum,  vel 
universitatis,  ut  stadium,  theatrum,  muri,  &  portse 
civitatum,  non  poterit  quis  tentum  liber  facere,  sicut 
de  redditu  qui  provenit  ex  re  sacra.  Abbatia  ver6 
sive  priorat?  sunt  res  sacrse,  &  solummodo  in  bonis 
Dei,  &  non  in  bonis  alicujus  privatae  personse.  Igitur 
cdm  hujusmodi  domus  religiosae  res  sacrse  sint,  non 
poterit  quis  convertere  aliquid  in  usus  privatorum,  & 
facere  de  re  sacra  rem  non  sacram  sive  pphanam,  ita 
g.  ex  re  sacra,  quad  Deo  p  pontifices  dedicata  est,  pos- 
sit  quis  habere  liberum  tentum,  &  ide6  nulla  assisa 
novsB  diss. ;  sed  antequam  res  Deo  dedicata  esset,  & 
sacrata,  bene  posset  fundator  excepisse  &  retinuisse 
sibi  liberationes  &  hospitia,  &  hujusmodi,  &  ita  hujus- 
modi nuquam  fuerunt  sacra,  nee  poterit  redditus  gve- 
niens  de  re  sacra  magis  esse  alicujus  liberum  tene- 
mentum,  scilicet  alicujus  privatse  personsB,  qua  ipsa  res 
de  qua  pvenit.  Item  non  poterit  liberum  tenementum 
redditus  esse  psonalis  qui  debetur,  ut  pertinens  ad 
aliqua^  re  ratione  cujus  petitur,  &  tame  non  poterit 
habere  redditum  nisi  habeat  ipsam  rem,  cui  &  propter 
quam  debetur :  ut  si  quis  habuerit  hundredum  aliquod, 
&  sunt  qui  dant  redditum  ne  sequantur,  &  quia  ille 
redditus  non  provenit  ex  aliquo  tenemento  nee  ratione 
alicujus  tenementi,  nee  juratores  visum  facere  possunt 
de  aJiquo  tenemento.  Item  sicut  oportet  visimi  facere 
de  tenemento  de  quo  redditus  ptovenerit,  ita  videre 
debet  tenementum  propter  quod  prsestatur  redditus, 
ut  si  quis  certum  redditum  constituent  alicui  de  ca- 
f.  181.  mera  sua  &  haaredu  suorum,  ut  aquam  ducere  possit 
per  fundum  suum,  si  talis  aquam  duxerit  vel  non 
duxerit.  Item  si  redditum  constituerit  quis  eodem 
modo,  ut  habeat  in  alieno  jus  pascendi  vel  eundi  vel 

»  "aliam,"  MS.  Rawl.  C.  160. 
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Likewise  they  ought  to  see  whether  the  tenement  is  9, 
sacred  and  dedicated  to  God,  or  as  it  were  sacred,  as  ^  ^cJl~* 
public,  or  belonging  to  a  corporation,  as  a  race-ground,  a 
theatre,  walls  and  the  gates  of  cities ;  a  person  cannot 
make  a  tenement  free,  as  in  the  case  of  a  rent  which  is 
derived  from  a  thing  sacred.  But  an  abbacy  or  a  priory 
are  sacred  things  and  amongst  the  goods  of  Qod,  and 
not  amongst  the  goods  of  any  private  persons.  Therefore 
since  religious  houses  of  this  kind  are  sacred  things,  a  per- 
son cannot  convert  any  thing  into  private  use,  and  make 
of  a  sacred  thing  a  thing  not  sacred  or  profane,  so  that  a 
person  may  have  a  free  tenement  of  a  sacred  thing  which 
has  been  dedicated  to  Qod  by  the  pontiffs,  and  on  that 
account  there  is  no  assise  of  novel  disseysine ;  but  before 
a  thing  is  dedicated  to  Qod  and  consecrated,  the  founder 
may  well  have  excepted  and  retained  for  himself  liveries 
and  lodgings  and  such  like,  and  so  things  of  this  kind 
have  never  become  sacred,  nor  can  the  rent  proceeding 
from  a  sacred  thing  be  the  freehold  of  any  one,  to  wit 
of  any  private  person,  any  more  than  the  thing  itself 
from  which  it  proceeds.  Likewise  a  personal  rent  which 
is  due  as  pertaining  to  some  thing  by  reason  of  which  it 
is  claimed,  cannot  be  a  freehold,  and  at  the  same  time 
a  person  cannot  hi|>ve  a  rent  imless  he  has  the  thing  to 
which  and  on  account  of  which  it  is  due ;  as  if  a  person 
has  a  certain  hundred,  and  there  are  persons  who  give 
a  rent  not  to  attend,  and  because  that  rent  does  not 
proceed  out  of  any  tenement  nor  by  reason  of  any  tene- 
ment, nor  can  the  jurors  hold  a  view  of  any  tenement 
Likewise  as  it  is  incumbent  to  hold  a  view  of  the  tene- 
ment on  account  of  which  a  rent  is  paid,  as  if  a  person 
has  assigned  to  another  person  a  certain  rent  from  his 
chamber  and  from  that  of  his  heirs,  that  he  may  conduct  f.  isi. 
water  through  his  land,  if  such  a  person  has  or  has  not 
so  conducted  water.  Likewise  if  a  person  has  appointed 
a  rent  in  the  same  way,  that  he  may  have  a  right  of 
pasturage  in  another  person's  land,  or  a  right  of  way 
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aliud  quid  tale  faciendi,  sive  alius  aquam  duxerit,  vel 
paverit,  vel  diverterit,  vel  aliquid  tale  fecerit  vel  non, 
semper  tamen  debetur  redditus,  &  pro  redditu  servi- 
tus,  unde  si  aliquis  ipsorum  contrahentimn  recedere 
voluerit  k  contractu,  tamen  alius  ubi  voluerit  non  re- 
cedet,  &  unde  si  ille  qui  servitutem  concesserit  reddi- 
tum  percipere  noluerit,  nihilominus  tamen  debetur  ser- 
vitus,  &  jus  eundi,  aquamve  ducendi  &  jus  pascendi. 
Si  autem  servitus  concedatur,  &  redditus  denegetur 
vel  detineatur,  nee  sit  locus  vel  tenementum  ubi  dis- 
trictio  fieri  possit,  locus  erit  assisse  novae  disseysinse 
quasi  de  libero  tenemento.  Et  si  no  sit  tenementum 
de  quo  redditus  provenerit,  &  de  quo  visus  fieri  pos- 
sit,  tamen  sufficit  si  fiat  visus  de  tenemento  propter 
quod  debetur  redditus,  &  quia  si  fieret  districtio  in 
servitute  debita,  verbi  gratia.  Ut  si  constitueretur 
redditus,  quod  ducere  posset  quis  aquam  per  fundum 
aJienum,  &  cessatum  esset  in  redditu  solvendo,  non 
posset  ille,  cujus  fundus  esset,  pro  districtione  facienda 
aquam  divertere  vel  diminuere,  quo  minus  cursum 
suum  debitum  haberet  &  statutum,  quin  faceret  dissey- 
sinam  ei  cui  servitus  deberetur,  nisi  ita  conveniret  in 
constitutione  servitutis.  Durum  esset  &  iniquxun  quod 
unus  haberet  cursum  &  alius  de  redditu  sine  aliquo 
regressu  fraudaretur :  competit  ei  igitur  assisa  novae  dis- 
seysinsB  ratione  praedicta,  &  e6  qudd  deficit  districtio, 
&  fiat  visus  de  tenemento  propter  quod  debetur,  non 
de  quo  redditus  provenit,  quod  fieri  non  poterit,  sed 
propter  quod  redditus  debetur  k  vicino.  Sed  hoc  lo- 
cum   habet,  ubi    ille   cui   servitus  constituta  fuit  non 
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through  it,  or  a  right  of  doing  something  of  the  kind, 
whether  another  has  conducted  water,  or  has  pastured 
cattle,  or  has  halted  there,  or  has  done  something  of 
like  kind  or  not,  the  rent  nevertheless  is  always  due, 
and  in  return  for  the  rent  the  service  ;  wherefore  if  any 
of  the  contracting  parties  has  wished  to  recede  from 
the  contract,  nevertheless  another  when  he  has  wished 
will  not  recede,  and  whence  if  he  who  has  gi-anted  the 
service  is  unwilling  to  receive  the  rent,  nevertheless  the 
service  is  still  due,  and  the  right  of  way  and  of  conducting 
water,  and  the  right  of  pasturage.  But  if  the  service 
is  granted,  and  the  rent  is  denied  or  kept  back,  and 
there  is  neither  place  nor  tenement  where  a  distress 
can  be  levied,  there  will  be  a  place  for  an  assise  of  novel 
disseysine  as  concerning  a  freehold.  And  if  there  be 
no  tenement  from  which  the  rent  proceeds  and  of  which 
a  view  can  be  held,  nevertheless  it  is  sufficient  if  there 
be  a  view  of  the  tenement  on  account  of  which  the  rent 
is  due,  and  because  if  a  distress  is  made  in  the  service 
due,  for  example.  As  if  a  rent  be  appointed  that  a 
person  may  conduct  water  across  another  person's  land, 
and  there  has  been  a  cessation  in  the  payment  of  the  rent, 
he  whose  land  it  may  be  could  not  divert  or  diminish 
the  water  with  a  view  to  making  a  distress,  so  as  to 
prevent  it  having  its  due  and  appointed'  course,  without 
causing  a  disseysine  to  him  to  whom  the  servitude  is 
due,  unless  it  was  so  agreed  upon  in  the  appointment 
of  the  servitude.  It  would  be  a  harsh  and  inequitable 
thing  that  one  should  have  the  watercourse  and  the 
other  should  be  defrauded  of  his  rent  without  any 
resource ;  he  is  therefore  entitled  to  an  assise  of  novel 
disseysine  for  the  reason  aforesaid,  and  inasmuch  as 
a  distress  fails  him,  and  let  a  view  be  had  of  the  tene- 
ment on  account  of  which  it  is  due,  not  from  which 
the  rent  proceeds,  which  cannot  be  effected,  but  on 
account  of  which  a  rent  is  due  from  the  neighbour.  But 
this  is  applicable,  where   he   to   whom  the   service   is 
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curat  ulteriils  aquam  ducere,  quia  semper  remanet 
tenens  licfet  aquam  ducere  nolit.  Melius  tamen  est, 
qu6d  fiat  districtio  pro  redditu  tali  modo  quo  fiat 
summonitio,  &  qu&d  pei"  judicium  capiatur  aqua  in 
manum  domini  simpliciter  sine  aliqua  mutatione  vel 
diversione,  &  quia  ^  si  tunc  non  venerit  nee  satisfecerit 
de  redditu,  capiatur  ex  secundo  decreto  &  adjudicetur 
domino  suo  sic,  qu6d  illam  divertere  potent,  donee  ei 
satisfiictum  fiierit  de  redditu,  &  qu6d  semper  paratus 
sit  restituere  ciim  ei  fuerit  satisfactum.  Item  si  fiat 
aliquid  in  fimdo  alicujus  quod  vicino  noceat  injustfe, 
ut  si  fossatum  vel  murus  levetur  vel  prostematur  in- 
justfe,  vel  aliud  quiddam  fiat  ad  nocumentimi  injustum 
vel  injuriosum,  non  soliim  suffieit  videre  tenementum 
quod  nocet,  sed  etiam  illud  cui  nocitum  est.  Item  si 
jus  eundi  vel  pascendi  debeatur  vel  aliud  tale,  non 
solum  suffieit  visum  facere  de  tenemento  in  quo  jus 
illud  constituitur,  sed  etiam  illud  ad  quod  jus  perti- 
net.  Unde  oportet  videre  tenementimi  ubi  pastura 
Britton,  1.  est,  &  tenementum  ad  quod  pertinet  pastura.  Si  au- 
u.^ch.  XX.  ^^  nesciat  ille  qui  queritur,  vel  non  possit  tenemen- 
tum designare,  secundiim  quod  prsedictum  est,  quali- 
tatem,  nee  quantitatem,  locum,  nee  comitatum,  nee 
villam,  nee  aliud  certum,  nihil  dare  possunt  querenti 
per  assisam,  sed  cadit  omnino  breve  quantum  ad  assi- 
sam.  Et  cadit  quandoque  in  perambulationem  coram 
f.  181  b.  justitiariis  ex  consensu  partium,  ut  si  dissensio  habea- 
tur  de  finibus  &  terminis  terrse,  com,  vel  fimdorum, 
vel  locoru,  vel  in  qua  parte,  ciim  habebit  assisam  in 
aliqua  parte,  nee  in  meliori  nee  in  pejori  nee  in  pos- 
teriori, quia  jus  respicit  sequitatem.  Si  autem  querens 
locum  designaverit,  sed  in  qua  parte  loci  nesciat  de- 
signare, suffieit   si   in   aJiquo   loco  habeat  seysinam  p 
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appointed  does  not  care  any  longer  to  conduct  the  water, 
because  lie  always  remains  the  tenant  although  he  does 
not  conduct  the  water.  It  is  better  however,  that  a  dis- 
tress be  made  for  the  rent  in  the  same  mamier  in  which 
the  summons  has  been  made,  and  that  by  a  judgment  the 
water  be  taken  into  the  hand  of  the  lord  simply  without 
any  change  or  diversion,  and  who  if  he  has  not  then  come 
and  satisfied  the  rent,  let  it  be  taken  after  a  second  decree, 
and  let  it  be  adjudged  to  the  lord  thus,  that  he  may 
divert  the  water  until  he  has  been  satisfied  concerning 
the  rent,  and  that  he  shall  be  always  prepared  to  restore 
it,  when  the  rent  has  been  satisfied.  Likewise  if  a  thing 
be  done  on  the  land  of  any  one  which  hurts  his  neigh- 
bour unjustly,  as  if  a  foss  or  a  wall  has  been  raised  or 
thrown  down  unjustly,  or  any  other  nuisance  unjust  or 
injurious  be  caused,  it  is  not  sufficient  solely  to  view 
the  tenement  which  causes  the  nuisance,  but  likewise 
the  tenement  to  which  the  nuisance  is  caused.  Likewise 
if  a  right  of  way  or  of  pasture  be  due,  or  something  of 
such  kind,  it  is  not  sufficient  to  take  a  view  of  the  tene- 
ment in  which  that  right  is  contained,  but  likewise  that 
to  which  the  right  pertains.  But  if  he  who  complains 
does  not  know  how,  or  is  not  able  to  designate  the 
tenement,  according  to  what  has  been  said  above,  its 
quality,  quantity,  place,  nor  the  county  nor  the  vill, 
nor  any  other  certain  thing,  nothing  can  be  given  to 
the  complainant  by  the  assise,  but  the  writ  fails  alto- 
gether as  regards  the  assise.  And  it  sometimes  falls 
into  a  perambulation  in  the  presence  of  the  justices 
with  the  consent  of  the  parties,  as  if  there  be  a  dissension  f.  isi  b. 
concerning  the  limits  and  boundaries  of  the  land,  of  the 
county,  or  of  the  estates,  or  the  places,  or  in  what  parts, 
when  he  shall  have  an  assise  concerning  a  certain  part, 
neither  for  a  better,  nor  for  a  worse,  nor  for  one  fiirther 
back,  because  right  respects  equity.  But  if  the  com- 
plcdnant  has  designated  the  place,  but  does  not  know 
how  to  designate  the  particular  part,  it  is  sufficient  if 
he  shall  have  seysine  by  the  oath  of  the  jurors  in 
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sacramentum  juratorum.  Si  autem  de  certa  parte  loci 
constiterit,  sed  nesciat  querens  fines  &  ierminos  distin- 
guere,  eo  qu6d  termini  &  lapides  finales  amoti  sunt 
forte,  tunc  ei  assignabitur  tantu,  quantu  juratores  cre- 
diderint  ipsum  esse  disseysitum,  quia  etsi  justitiarii 
semp  certu  reddere  non  possint  judicium,  eo  quod  de 
incerta  re  agitur  apud  illos,  tame  hoc  facere  debent 
quantO  eis  fuerit  possibile.  Sunt  autem  quidam  jura- 
tores  qui  sine  visu  faciunt  sacramentum,  &  ita  jurare 
debent  q  veritatem  dicent  secundiim  conscientiam  suam, 
salvo  visu  in  modum  juratae :  sed  tamen  de  talibus 
distinguendum  erit,  utrum  ab  initio  electi  fuerint  p 
vie.  vel  p  ballivum,  &  prseceptum  fuerit  ut  visimi  fa- 
cerent,#  &  ipsi  hoc  facere  contepserunt,  &  ita  q.  de 
negligentia  nuUam  habuerint  excusationem :  in  quo 
casu  &  si  de  hoc  convicti  fuerint  q  p  negligentiam 
hoc  fecerint  &  contemptum,  graviter  amercientur.  Et 
si  contingat  qu6d  de  perjurio  in  assisa  facta  convin- 
cantur,  poenam  non  evadent  convictorum  nee  quantu 
ad  infamiam  nee  quantu  ad  poenam,  quia  magis  delin- 
quunt  q  alii  juratores  p  contemptum.  Et  ideo  aequalis 
poena  eis  infligitur,  ciim  de  jure  major  ppter  contemp- 
tum esset  eis  infligenda,  &  hoc  suae  imputare  poterunt 
negligentiae.  Si  ver6  non  sunt  pri^  electi  sed  loco 
aliorum,  qui  non  veniunt  fortfe,  vel  si  venerint  certa 
ratione  recusantur  eo  q  inutiles  sunt  vel  alio  modo 
substituuntur,  tunc  videndum  est  utrum  fuerint  de 
proximo  vicineto,  vel  longfe  k  remotis  alibi  assumptis,^ 

I  «a88umpti,*'  MS.  Rawl.  160. 
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any  part.  But  if  a  certain  part  of  the  place  has  been 
established,  but  the  complainant  knows  not  how  to  dis- 
tinguish the  limits  and  the  boundaries,  inasmuch  as  the 
landmarks  and  boundary  stones  have  been  removed 
by  chance,  then  there  shall  be  assigned  to  him  so  much 
as  the  jurors  believe  him  to  have  been  disseysed  of,  for 
although  the  justices  cannot  always  render  a  sure  judg- 
ment, inasmuch  as  an  uncertain  thing  is  in  action  before 
them,  nevertheless  they  ought  to  do  this,  as  far  as  is 
possible  for  them.  But  there  are  some  jurors  who 
make  their  oath  without  a  view,  and  they  ought  in  such 
case  to  swear  that  they  will  speak  the  truth  according 
to  their  conscience,  saving  a  view  after  the  manner  of 
a  jury ;  but  concerning  such  persons  a  distinction  is  to 
be  made,  whether  they  have  been  chosen  from  the 
commencement  by  the  viscount  or  by  the  bailiff,  and 
they  have  been  instructed  to  make  a  view,  and  they 
have  contemned  to  do  this,  and  thus  they  have  no 
excuse  concerning  their  negligence ;  in  which  case,  and 
if  they  have  been  convicted  of  this  that  they  have  acted 
through  negligence  and  contempt,  they  shall  be  heavily 
amerced.  And  if  it  happens  that  they  be  convicted 
of  perjury  in  making  the  assise,  they  shall  not  escape 
the  punishment  of  convicted  persons,  neither  as  far  as 
regards  infamy  or  as  regards  the  penalty,  because  they 
c(»nmit  a  greater  offence  than  other  jurors  on  account 
of  their  contempt.  And  therefore  an  equal  punishment 
is  inflicted  upon  them,  when  of  right  a  greater  punish- 
ment ought  to  be  inflicted  upon  them  on  account  of  their 
contempt,  and  this  they  will  be  able  to  impute  to  their 
own  negligence.  But  if  they  have  not  been  chosen  in 
the  flrst  instance,  but  in  the  place  of  others,  who  have 
by  chance  not  come,  or  if  they  have  come,  have  been 
refused  for  certain  reasons  inasmuch  as  they  are  useless, 
or  have  been  substituted  in  some  other  way,  then  it 
must  be  seen  if  they  are  of  the  next  visne,  or  fh)m  far" 
remote  places  assumed  from  elsewhere,  and  whether  it  is 
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&  utnun  veriflimile  sit  vel  prsesumi  possit  ^  veritatem 
nesciant  vel  ignorent.  Si  aute  psumi  possit  q  veritate 
sciverint  de  facto,  secundtim  q  res  se  habet,  de  looo 
tamen  &  quantitate  rei  dubitaverint,  quoad  hoc  ulti- 
mum  excusantur,  quia  visum  no  fecerunt  de  tento. 
Si  autem  in  naxratione  fsrcti  &  veritatis  mentiti  fue- 
rint  scienter,  non  excusantur  in  hoc,  quantu  ad  poenam 
convictorum,  sed  vix  quantu  ad  infamia,  &  p  eo  q 
visum  non  fecerint  excusantur.  Si  autem  long^  k 
remotis  assumpti  fiierint  ^pter  def ectu  aliorum,  &  ita 
q  prsesumi  possit  q  veritatem  ignorent,  excusantur 
quantu  ad  poenam  &  quantu  ad  infa,miam,  quia  visum 
non  fecerunt,  &  similiter  quia  k  remotis  assumpti 
sunt,  &  in  veritate  errare  possimt,  &  ide6  non  menti- 
untur  nec^  se  pejerant,  quia  contra  conscientiam  non 
vadunt,  nee  cosentit  qui  errat.  Sunt  etii  qui  jurant 
omnino  sine  visu  in  modu  juratse,  q  esse  non  debet 
ut  alibi  ?  ut,^  esto  q  assisa  capi  debeat  in  modu  assises, 
cilm  nihil  excipiatur  conl  assisam  cora  justit.  nee  sit 
ratio  quare  cadere  debeat  in  jurata,  &  ciim  omnes 
juratores  electi  sint  in  ipsa  curia  coram  just.  ciUn  cit6 
recessuri  sunt^  &  quasi  ex  improviso  dicere  debeant 
veritatem,  ciim  visus  de  tenemento  eis  non  fiat,  nee 
sciverint  utrum  aliquid  dare  debeant  querenti  plus  vel 
m\vP,  vel  totum  auferre,  nee  sit  locus  convictioni, 
periculosum  erit  querenti  &  tenenti  qu6d  procedat  ne- 
gotium  sub  jurata,  &  etiam  magis  erit  periculosum 
juratoribus    propter  alieni    compendii    lucrum    anceps 

1  **  ut  alibi,  quia,"  MS.  Bawl.  C.  1 60.  |      «  <«  foerint,"  id. 
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probable  or  it  may  be  presumed  that  they  do  not  know 
or^are  ignorant  of  the  truth.  But  if  it  can  be  presumed 
that  they  knew  the  truth  concerning  the  fact,  according 
to  which  the  thing  was^  but  had  doubts  of  the  place  or 
of  the  quantily  of  the  thing,  isks  far  as  this  last  is  con- 
cerned they  are  excused,  because  they  have  not  made 
a  view  of  the  tenement.  But  if  in  their  narration  of 
the  fact  and  of  the  truth  they  have  knowingly  lied, 
they  are  not  excused  in  this  matter,  as  far  as  regards 
the  penalty  of  convicted  persons,  but  as  regards  infamy, 
they  are  with  difficulty  excused  for  not  having  made  a 
view.  But  if  they  have  been  assumed  firom  places  far 
remote  on  account  of  the  failure  of  others,  and  so  that  it 
ipight  be  presumed  that  they  were  ignorant  of  the  truth, 
they  are  excused  as  regards  the  pen^^ty,  and  as  regards 
infamy,  because  they  have  not  had  a  view,  and  in  like 
manner  because  they  have  been  assumed  from  remote 
places,  and  might  err  in  the  truth,  and  therefore  they  do 
not  lie  nor  perjure  themselves,  because  they  do  not  go 
against  their  conscience,  nor  does  he  consent  who  makes 
an  error.  There  are  also  persons  who  swear  altogether 
without  a  view  in  the  manner  of  a  jury,  which  ought 
not  to  be,  as  elsewhere.  As  let  it  be,  that  an  assise  ought 
to  be  held  after  the  manner  of  an  assise,  when  no 
exception  is  taken  before  the  justices  against  the  assise, 
nor  is  there  any  reason  why  it  should  be  turned  into  a 
jury,  and  when  all  the  jurors  have  been  chosen  in  the 
court  itself  in  the  presence  of  the  justices,  when  they  are 
about  quickly  to  retire,  and  ought  as  it  were  suddenly 
to  declare  the  truth,  when  no  view  is  made  by  them  of 
the  tenement,  and  they  do  not  know  whether  they  ought 
to  give  anything,  more  or  less,  to  the  complainant,  or  to 
take  away  all,  and  there  is  no  place  for  a  conviction,  it 
will  be  perilous  for  the  claimant  and  for  the  tenant  that 
the  business  should  proceed  under  a  jury,  and  it  will  be 
even  more  perilous  for  the  jurors  on  account  of  the 
doubtful  gain  of  another  person's  advantage  to  under- 
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f.  182.  subire  pjurium.  Qu6d  autem  assisa  capietur  in  modu 
assisae,  hoc  stare  non  potent  aliqua  ratione,  quia  pri- 
mus jurare  non  potest  salvo  visu  ppter  verba  in  Sacra- 
mento exponenda,  quia  jorabit  g.  dicet  veritatem  de 
tento  de  quo  sic  visum  fecit  p  praeceptum  dni  regis, 
sed  nullum  tentum  vidit,  nee  p  praeceptum  dni  regis 
nee  sine,  igitur  de  nullo  tento  quod  viderit  dicere 
poterit  veritatem,  quia  ntillum  tale  tentum  vidit,  & 
ide6  si  ita  juraverint  juratores,  pejerant  manifestfe, 
quia  non  convenit  sacramentu  cum  veritate,  s.  de  tento 
unde  visum  non  fecerint.  Si  autem  ita  juraverint,  s. 
de  tento  de  quo  visum  fecerint,  &  postea  in  fine  (salvo 
visu)  non  valet,  quia  sic  erunt  sibi  ipsis  cotrarii. 
Qu6d  autem  assisa  capi  debeat  in  modum  juratse  sine 
causa  manifesta  non  video  rationem.  Sed  quid  si  fue- 
rit  in  assisa  inter  partes  disputatum,  &  q  p  incidentem 
questionem  de  consensu  partium  vertatur  assisa  in 
juratam  ?  bene  procedet  jurata  etiam  sine  visu. 

10.  Item    ciim   vie  disseysitores   attachiaverit  q  sint  in 

moiStione    ^^^^^^^  justit.  sive  justitiarii  qui  ^  constituti  ftierint  ad 

facienda     omnia  placita  generaliter    sive    ad  qusedam  specialiter, 

toribus^'     sicut  ad  assisas  novae  disseysinae  &  mortis  antecessoris 

attachiatis.  capiendas,  &  gaolas  deliberandas  vel  ad  aliqua  assisam 

specialiter,  sicut  sunt  quatuor  milites  de  com,  vel  unus 

justitiarius    specialiter    transmissus    k  latere    regis,    q 

assumptis  tecum  &c.  secudiim  q  a\xprk   dictum   est  in 

principio    de    civilibus    actionibus     sive    criminalibus. 

Quaeritur  an  tales  attachiati  ante  adventum  justit.  ra- 

tionabilem  habere   debeant  summonitionem  quindenad  ? 


1  «  qui »'  omitted,  MS.  Rawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  161 

take  perjury.  But  that  the  assise  shall  be  held  after  the  f.  182. 
manner  of  a  jury,  this  cannot  stand  with  any  recuson, 
because  the  first  cannot  swear  saving  a  view  on  account 
of  the  words  to  be  set  forth  in  the  oath,  because  he  shall 
swear  that  he  will  speak  the  truth  concerning  the  tene- 
ment of  which  he  has  so  had  a  view  under  the  precept 
of  the  lord  the  king,  but  he  has  viewed  no  tenement, 
neither  under  the  king's  precept  nor  without  it,  there- 
fore he  cannot  speak  the  truth  concerning  any  tenement 
which  he  has  seen,  because  he  has  seen  no  such  tene- 
ment, and  for  that  reason  if  the  jurors  have  so  sworn, 
they  manifestly  perjure  themselves,  for  their  oath  does 
not  agree  with  the  truth,  to  wit,  concerning  a  tenement 
of  which  they  have  not  had  a  view.  But  if  they 
have  so  sworn,  to  wit,  concerning  a  tenement  of  which 
they  have  had  a  view,  and  afterwards  in  the  end  (saving 
the  view),  it  does  not  avail,  for  thus  they  will  be  in 
contradiction  with  themselves.  But  that  the  assise 
should  be  taken  in  the  manner  of  a  jury  without  a 
manifest  cause  I  see  no  reason.  But  what  if  a  dispute 
should  arise  between  the  parties  in  an  assise,  and  if 
with  the  consent  of  the  parties  through  the  incidental 
question  the  assise  be  converted  into  a  jury-?  The  jury 
may  well  proceed  without  a  view. 

Likewise  when  the  viscount  has  attached  disseysors,      10. 
that  they  be   present  on  the   arrival  of  the  justices,  ^^^"^ 
whether  they  are  justices  who  are  appointed  to  hear  all  against  dls- 
pleas  generally,  or  certain  pleas  specially,  as  to  hold  J^^^^^ 
assises  of  novel  disseysine  or  the  death  of  an  ancestor,  been  at- 
and  to  deliver  gaols,  or  for  some  assise  specially,  just  as  **^^®^' 
are  the  four  knights  of  the  county,  or  one  justice  specially 
despatched  from  the  side  of   the  king,  that    having 
assumed  with  you  &c.,  according  to  what  has  been  said 
above  at  the  commencement  concerning  civil  or  criminal 
actions.     It  is  asked  whether  such  persons  having  been 
attached  before  the  arrival  of  the  justices  ought  to  have 
a  reasonable  summons  of  fifteen  days  ?  and  the  truth  is 

L451.  L 
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&  est  venim  q  non,  quia  sive  quindenam  habuerit 
edve  min^  spadum,  diem  causare  non  potenmt,  quia 
sive  venerit  sive  non,  capienda  erit  assisa,  &  quia 
tantu  operatur  eorum  absentia  quantu  prsesentia.  Nee 
injuria  disseysinse  essonium  babebit,  nee  longas  indu- 
das,  nee  judidorum  solennitates,  quia  viribus  Ss  sine 
judido  fecerunt  disseysinam,  quod  est  manifesto  contra 
BrittoD,  1.  justitiam  &  pacem  domini  regis.  Item  si  per  se  venire 
^c  . XV.  ^^^  possint,  possunt  tamen  venire  per  ballivos  sues, 
&  etiam  per  amicos  sues  qui  verba  p  eis  faciant,  & 
quorum  responsio  admittetur  ad  instructionem  jurato- 
rum,  &  etiam  dedinandam  assisam.  Cognoscere  autem 
non  possunt  disseysinam  nee  pacisd,  nee  remittere, 
sicut  inferi^  dicetur. 


Cap.  XVIL 

1.  In   adventu  autem  justitiariorum  si  nullus  venerit, 

^tufl^^um  ^^  querens   nee  ille  de  quo  queritur,  tunc   erit  assisa 

attac^tos  quasi  vacua,  &  omnes  plegii  sui  erunt  in  miserioordia. 

Sea"habere  ^^  autem  ille  de  quo  queritur  venerit,  &  querens  non, 

rationabi-    plegii  &  querens  erunt  in  misericordia,  &  ille   de  quo 

rnoni™.     queritur  recedet  sine  die,  nisi  querens  se  velit   essoni- 

nem,et       are^  quod  bene  ei  licebit,  sed  querens  ad  aliud  breve 

iwedendi    consimUe   si    voluerit  recuperabit.     Si   autem  querens 

siveretra-  venerit,  &  alius  non,  plegii  de  attachiamento  erunt  in 

pScito.  *  misericordia,  &   ipse   similiter,  si   fuerit  attachiatus,  & 

capietur  assisa  per  defaltam  ut  inM.    Si  autem  nulla 

pars  venerit,  nee  querens   nee  ille   de  quo  queritur,  p 

f.  182  b.  judicium  curise  quieti  recedant  &  omnes  in  misericordia, 
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that  they  ought  not,  because  whether  they  have  fifteen 
days  or  a  less  space,  they  cannot  allege  a  day  in  excuse, 
because  whether  they  have  come  or  not,  the  assise  will 
have  to  be  held,  and  their  absence  has  the  same  effect  as 
their  presence.  Nor  does  the  injury  of  disseysine  allow 
of  an  essoin,  nor  of  a  long  truce,  nor  of  the  solemnities  of 
judgments,  because  they  have  made  the  disseysine  with 
force  and  without  a  judgment,  which  is  manifestly  against 
justice  and  the  peace  of  the  lord  the  king.  Likewise  if 
they  cannot  come  in  person,  they  may  come  by  their 
bailiffs,  and  even  by  their  friends,  who  may  speak  foi; 
them  and  whose  answer  shall  be  admitted  for  the  in- 
struction of  the  jury,  and  even  to  decline  the  assise. 
But  they  cannot  acknowledge  the  disseysine,  nor  bargain, 
nor  remit,  as  shall  be  explained  below. 


Chapter  XVII. 

Upon  the  arrival  of  the  justices,  if  no  one  appears,        i. 
neither  the  complainaat,  nor  he  concerning  whom  a  com-  J^*^^^ 
plaint  is  made,  then  there  will  be  as  it  were  an  empty  when  he 
assise,  and  all  the  sureties  will  be  amerciable.     But  if  he  J^J^^^l 
appears,  concerning  whom  a  complaint  is  made,  and  not  ought  to 
the  complainant,  the  sureties  and  the  complainant  will  reasonable 
be  amerciable,  and  he  concerning  whom  the  complaint  is  summons, 
made  will  retire  without  a  day,  unless  the  complainant  manner  of 
wishes  to  essoin  himself,  which  will  be  allowable  to  him,  receding  or 
but  the  complainant  upon  a  similar  writ,  if  he  wishes,  drawing 
shall  recover.     But  if  the  complainant  comes,  and  the  oneself 
other  not,  his  sureties  under  the  attachment  will  be  plea, 
amerciable,  and  himself  likewise  if  he  has  been  attached, 
and  the  assise  shall  be  held  by  default  as  below.     But 
if  no  party  has  appeared,  neither  the  complainant,  nor  he, 
concerning  whom  the  complaint  is  made,  let  them  retire 
acqtdtted  by  the  judgment  of  the  court,  and  all  will  be  f.  i82  b. 
amerciable,  to  wit,  the  principal  parties  and  the  sureties. 
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scilicet  principaJes  psonse  &  plegii.  Item  in  adventu 
justit.  aut  omnes  veniut  tarn  querens  qua  ille  de  quo 
queritur,  secunS  q  fiierint  unus  vel  plures,  quo  casu, 
statim  pcedatur  ad  assisam,  nisi  fort^  de  gratia  justit 
in  casu  licito  velint  transigere  vel  paciscl  In  quibusda 
ver6  casibus  nihil  aliud  erit,  nisi  q  querens  se  retra- 
hat,  vel  ille  de  quo  queritur  cognoscat  disseysinam. 
Et  qui  se  ita  in  prindpio  sine  aliquid  causa  justa 
BrittoD,  1.  simpliciter  retraxerit,  sive  in  assisa  disseysinse,  sive  in 
M.^ch.  XV.  gjjg^  quacunc^  assisa  vel  placito,  nunquam  ad  consimile 
breve  recuperabit.  Si  ante  incepta  fuerit  assisa  vel 
placitum  quodcunq,  &  error  fortfe  fuerit  in  impetra- 
tione,  ita  q  breve  stare  non  possit,  sed  cadat  tanquam 
vitiosmn,  sive  querens  dicat  q  sequi  noluerit  breve  illud, 
vel  se  simpliciter  retrahat,  vel  licentia  recedendi  petat, 
vel  alio  quocunq^  modo,  ad  aliud  breve  recuperare 
poterit  q  non  sit  vitiosum,  quia  ad  actionem  non  re- 
spondetur,  nee  conl  actionem  recipitur,^  sed  conl  breve, 
ppter  vitium  &  errorem,  &  actio  in  se  Integra  est  & 
non  incepta.  Et  unde  ciim  nihil  in  judicium  deduca- 
tur  nisi  exceptio  contra  breve,  si  simpliciter  se  retra- 
hat  k  brevi,  non  tame  se  retrahit  ab  actione  quae  in 
judicium  non  deducitur,  nisi  expresse  dicat  q  se  re- 
trahat  ab  utroq,.  De  errore  ver6  brevis  inhk  dicetur 
de  exceptionibus,  sed  quicunq^  &  qualitercuq,  se  retrax- 
erit  simpliciter  sive  dicat,  retraho  me  de  brevi  isto, 
vel  recedo,  vel  nolo  ampliiis  sequi,  vel  alio  modo,  im- 
punfe  non  recedet :  quia  ipse  &  plegii  sui  de  psequendo 
erunt  in  misericordia.     Ciim  aute  petant  licentia  rece- 

1 "  excipitur."    MS.  Bawl.  C.  160. 
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Likewise  on  the  arrival  of  the  justices  either  all  come, 
as  weU  the  complainant  as  he  concerning  whom  com- 
plaint is  made,  according  as  they  are  one  or  more,  in 
which  case  let  them  proceed  at  once  to  the  assise,  nnless 
by  chance  by  the  grace  of  the  justices  in  an  allowable 
case  they  are  willing  to  settle  it  or  to  make  an  arrange- 
ment In  some  cases,  however,  there  will  be  nothing 
else  to  be  done  except  for  the  complainant  to  withdraw 
himself,  or  for  him,  concerning  whom  the  complaint  is 
made,  to  acknowledge  the  disseysine.  And  he,  who  has 
withdrawn  himself  thus  at  the  commencement  simply 
without  any  just  cause,  whether  in  an  assise  of  dissey- 
sine or  in  any  other  assise  or  plea,  shall  never  recover 
on  a  like  writ.  But  if  an  assise  has  been  commenced 
or  any  plea,  and  there  has  been  an  error  in  the  suing  out 
the  writ,  so  that  the  writ  cannot  stand,  but  it  fails  as 
being  faulty,  whether  the  complainant  says  that  he  does 
not  wish  to  follow  up  that  writ,  or  simply  withdraws 
himself,  or  prays  leave  to  retire,  or  in  some  other  way, 
he  may  recover  upon  another  writ  which  is  not  faulty, 
because  no  answer  is  made  to  the  action,  nor  is  any 
objection  taken  to  the  action,  but  to  the  writ  on  account 
of  defect  and  error,  and  the  action  in  itself  is  entire  and 
not  commenced.  And  hence,  as  nothing  is  brought  into 
judgment  except  the  exception  to  the  writ,  if  he  simply 
withdraws  himself  from  the  writ,  he  does  not  thereupon 
withdraw  himself  &om  the  action,  which  is  not  brought 
into  judgment,  unless  he  expressly  says  that  he  with- 
draws himself  from  both.  But  concerning  an  error  of 
the  writ  it  shall  be  explained  below  in  treating  of  ex- 
ceptions, but  whosoever  and  in  whatsoever  way  he  shall 
withdraw  himself  simply,  or  if  he  shall  say,  I  withdraw 
myself  from  this  writ,  or  I  recede,  or  I  am  unwilling  to 
pursue  the  case  further,  or  in  some  other  way,  he  shall 
not  recede  with  impunity,  because  he  himself  and  his 
sureties  ^for  the  prosecution  shall  be  amerciable.  But 
when  they  seek  the  liberty  of  receding,  and  it  is  granted 
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dedi  &  eis  gratis  concedatur,  impunb  recedet.  Si  au- 
tem  bre  copetens  sit,  &  nihil  scit  q  excipi  poterit 
contra  breve  nee  conl  psona,  si  res  &  actio  in  judicium 
deducantur,  &  non  sit  error  in  quantitate  rei  petitsd, 
si  tunc  petat  licentiam  recedendi,  simplidter  recedit 
ab  utroq,  &  nunqua  ad  aliud  breve  cosimile  recupera- 
bit.  Item  si  dicat,  retraho  me  versus  talem  fort^, 
quia  nihil  tenet,  in  quo  casu  nihilomin^  ad  aliud  b?e 
recuperabit  versus  aliu  qui  tenet,  lic^t  versus  eum  qui 
non  tenuit  recessit  ab  utroq,.  Sed  esto  q  ille  versus 
quern  se  retraxit  jam  de  novo  inceperit  possidere,  co- 
petit  contra  ilium  cosimile  b?e,  non  obstante  exceptione 
q  se  retraxit  pri^,  quia  jam  incipit  copetere  actio  ver- 
sus eum,  ubi  prius  non  competebat.  Et  unde  semper 
videndum  erit  utru  se  retraxerit  de  brevi  tantiun, 
propter  vitium  brevis,  vel  de  brevi  &  assisa,  expresse 
vel  tacit^,  &  si  eadem  sit  persona  &  eadem  res  vel 
diversa:  &  utru  actio  pri^  non  competiit,  quia  tenens 
non  tenuerit,  &  posted  competere  inceperit,  quia  tenens 
de  novo  inceperit  possidere.  Sed  qu^rendum,  si  p 
primum  breve  posset  agere,  ciim  jam  pervenerit  in 
eum  casum,  k  quo  incipere  potuit  Sed  revera  non, 
quia  tempore  impetrationis  nulla  subfiiit  causa  impe- 
trandi,  quod  perpendi  poterit  per  datam.  Illud  autem 
locum  habet  infr^  de  exceptionibus,  ubi  quis  excipit 
qu6d  totum  non  teneat,  vel  quod  omnino  nihil.  Item 
esto  qu6d  aliquis  se  retrahat  de  brevi,  cum  tenens 
falso  dicat  q  non  possideat,  cum  possideat  revera^  & 
idem  tenens  alias  convenial  ab  code  p  consimile  breve. 
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to  them  gratuitously,  they  shall  recede  with  impunity. 
But  if  the  writ  is  competent,  and  he  knows  nothing 
which  can  be  excepted  against  the  writ  or  against  the 
person,  if  the  thing  and  the  action  are  brought  into 
judgment,  and  there  is  no  error  in  the  quantity  of  the 
thing  claimed,  if  he  then  seeks  leave  to  withdraw,  he 
simply  withdraws  from  both,  and  he  shall  never  recover 
upon  any  similar  writ.  Likewise  if  he  says,  I  withdraw 
myself  as  against  so  and  so  by  chance,  because  he  holds 
nothing,  in  which  case  nevertheless  he  shall  recover 
upon  another  writ  against  another  who  holds,  although 
as  against  him  who  has  held  nothing  he  has  withdrawn 
from  both.  But  let  it  be  that  he,  against  whom  he  has 
withdrawn  himself,  has  now  begun  anew  to  possess 
something,  he  is  entitled  to  a  similar  writ  against  him, 
notwithstanding  the  exception  that  he  has  withdrawn 
himself  beforehand,  because  an  action  now  commences 
to  be  admissible  against  him,  where  it  was  not  admis- 
sible before.  And  hence  it  is  always  to  be  seen  whether 
,  he  has  withdrawn  himself  from  the  writ  only,  because 
of  a  defect  in  the  writ,  or  from  the  writ  and  the  assise, 
expressly  or  tacitly,  and  if  it  be  the  same  person  and 
the  same  thing,  or  different;  and  whether  the  first 
action  was  not  admissible,  because  the  holder  did  not 
hold  it,  and  afterwards  it  began  to  be  admissible,  be- 
cause the  holder  began  anew  to  possess.  But  it  is  to 
be  asked,  if  he  could  have  proceeded  by  the  first  writ, 
when  he  arrived  at  a  case  in  which  he  could  proceed. 
But  indeed  he  could  not,  because  at  the  time  of  suing 
out  the  writ  there  was  no  real  cause  of  suing  it  out, 
which  could  be  ascertained  by  the  date.  But  that  con- 
sideration has  a  place  below  in  treating  of  exceptions, 
where  a  person  excepts,  that  he  does  not  hold  the  whole, 
or  that  he  holds  nothing  at  all.  Likewise  let  it  be, 
that  some  one  withdraws  himself  from  a  writ,  when  the 
tenant  says  falsely  that  he  does  not  possess,  when  in 
truth  he  does  possess,  and  the  same  tenant  is  otherwise 
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non  habebit  talis  tenenB  tale  exceptione,  q  se  retraxef 
petens>  in  odiu  mendacii>  sed  sine  judicio  ppl  medaciu 
f.  188.  spoliad^  erit,  secundum  W.  de  Eboru :  vel  si  cum  dix- 
erit  aliquando  tenens  in  judicio  quod  nihil  clamat  in 
tali  re,  si  postmodu  velit  de  eade  re  versus  eunde 
petente  defendere  se  per  exceptione,  vel  si  ad  hoc 
agat  quod  nihil  petit,  nisi  qu6d  uti  possit  jure  suo  & 
seysina,  quare  alius  eum  inde  inquietat  vel  impedit, 
non  audietur,  quasi  sibi  ipsi  cotrarius,  sicut  dici  possit 
in  jure  advocationis,  ut  si  quis  dicat  se  nihil  habere 
in  jure  advocationis :  si  postmodu  velit  agere  contra 
prima  petitionem  per  Quare  impedit,  quia  in  hoc  con- 
trarius  est  sibi,  si  dicat  prim6  qu6d  nihil  teneat,  & 
postmodtim  qu6d  ad  ipsum  pertinet  jus  prsBsentandi, 
quia  simul  stare  non  possunt  in  una  persona  &  eode 
tempore.  Si  autem  talis,  qui  dicebat  se  possidere  cian. 
nihil  pdssideret,  &  postea  ex  causa  possidere  inceperit, 
vel  ex  causa  donationis  vel  emptionis  vel  fortfe,  quia 
vocatus  est  ad  warantu,  hie  poterit  se  defendere  vel 
ex  tali  nova  causa  agere,  nee  habebit  cxceptione  quod 
aliiis  se  retraxerit,  cum  nihil  possideret.  Si  autem 
aliquis  se  retraxerit  k  judicio,  ubi  judiciu  erit,  &  k 
brevi,  non  poterit  agere  postmodu  per  consimile.  Ite 
si  semel  sit  in  judicio  &  se  retraxerit  de  brevi  de 
recto,  postmodum  ad  inferiora  descendere  non  poterit. 
Si  aute  tantum  k  brevi,  ubi  nullum  judicium,  bene  pote- 
rit descendere  ad  inferiora>  ubi  tenens  nihil  tenuit  vel 
mentitus  fait,  dicendo  se  non  tenere  ciXm.  teneret.  Ite 
si  quis  negaverit  qudd  possederit,  agere  non  poterit 
nee  se  defendere   contra  petente   cui  mentitus  est,  ex 
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oonvened  by  the  same  person  with  a  similar  writ,  such 
tenant  shall  not  have  an  exception  of  this  kind,  that  the 
claimant  has  withdrawn  himself,  as  a  lie  as  hateful,  and 
he  shall  be  deprived  on  account  of  his  lie  without  a 
judgment  according  to  William  of  York ;  or  if  the  tenant  f- 1 88» 
has  once  said  in  a  judgment  that  he  claims  nothing  in 
such  a  thing,  if  he  should  afberwafds  wish  to  defend 
himself  by  an  exception  concerning  the  same  thing 
against  the  same  claimant,  or  if  he  adds  to  this  that  he 
seeks  nothing  but  to  be  able  to  enjoy  his  own  right  and 
seysine,  wherefore  should  another  disturb  him  and  hinder 
him  therein,  he  shall  not  be  heard,  as  if  being  in  con- 
tradiction to  himself,  as  may  be  said  in  a  right  of  ad- 
vowson,  as  if  a  person  should  say  that  he  has  nothing  in 
a  right  of  advowson,  if  he  afterwards  wishes  to  proceed 
against  the  first  claim  by  a  Quare  impedit,  because  in  this 
he  is  in  contradiction  to  himself,  if  he  says  first  of  all  that 
he  holds  nothing,  and  afterwards  says  that  the  right  of 
presentation  belongs  to  him,  because  they  cannot  stand 
together  in  one  person  at  the  same  time.  But  if  such 
a  person,  who  said  that  he  possessed  when  he  possessed 
nothing,  and  afterwards  from  some  cause  has  commenced 
to  possess,  either  from  a  cause  of  donation  or  of  pur- 
chase, or  by  chance,  if  he  has  been  called  to  warrant,  he 
will  be  able  to  defend  himself  or  to  proceed  upon  such  a 
new  cause,  nor  shall  he  be  liable  to  an  exception  that  he 
has  at  another  time  withdrawn  himself,  when  he  possessed 
nothing.  But  if  a  person  has  withdrawn  himself  from  a 
judgment,  where  there  shall  be  a  judgment,  and  from  a 
writ,  he  cannot  afterwards  proceed  by  a  similar  writ. 
Likewise  if  he  has  once  been  in  judgment  and  has  with- 
drawn himself  from  a  writ  of  right,  he  cannot  after- 
wards descend  to  inferior  issues.  But  if  only  from  a  writ 
where  there  was  no  judgment,  he  may  wcJl  descend  to 
infei:ior  issues,  where  the  tenant  has  held  nothing  or  has 
lied,  in  saying  that  he  did  not  hold  when  he  did  hold 
Likewise  if  any  one  has  denied  that  he  possessed,  he 
cannot  proceed  nor  defend  himself  against  the  claimant 
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aliquo  jure  vel  causa  praBcedente  mendacium,  tame  ex 
causa  subsequeti  ben^  potest.  Si  autem  ille  qui  dixit, 
quod  nihil  tenuit  quando  talis  se  retraxit,  indpiat 
postmodu  defendere  sicut  tenens  &  petat  judicium  de 
petenti,  qui  dicat  se  possidere,  si  ipse  sit  in  posses- 
sione,  ex  quo  tunc  petiit,  quia  propter  hoc  quod  petiit 
dixit  se  esse  extra  possessione,  non  minus  valebit  sua 
responsio  propter  mendacium,  verbi  gratia. 

2.  Esto  quod  aliquis  dicat  se  jus  habere  in  aliqua  ad- 

priori  de  ^ocatione,  &  ei  petenti  per  breve  de  recto  respondeat 
Kynei-  tenens,  quod  advocatione  non  teneat  sed  alius  talis,  & 
Waitero  de  Q^  ^^^  J™^  damat  in  eadem,  &  petens  sic  retraxerit 
Insula.  se  k  brevi,  &  non  perquisiverit  sibi  versus  eum,  de 
quo  dicitur  qu6d  in  seysina,^  sive  hoc  verum  sit  sive 
non,  saltem  ad  convincendum  'mendacium  excipientis, 
si  postea  contingat  ecclesiam  illam  vacare,  &  uterque 
istorum  praesentaverit,  tam  Ule  qui  se  retraxerit,  qudju 
ille  qui  dicebat  se  nihil  tenere,  neuter  eorum  aliquid 
consequatur  (ut  videtur),  petens,  quia  per  hoc  quod 
petiit  dicebat  se  esse  extra  possessione,  &  postea  se 
retraxerit,  &  nihil  sibi  postmodu  perquisivit.  De  te- 
nente  ergo  videndum,  utrum  mentitus  fuit  excipiendo, 
vel  verum  dixit,  si  venmi,  &  iUe,  qui  revera  tunc 
tenuit  jus  suum,  postmodu  ei  recognovit  &  remisit,  vel 
fort^  ei  prsesentanti  non  cotradixit:  valet  prsesentatio 
tenentis,  si  autem  mentitus  fuit,  adhuc  valet  prsesen- 
tatio  tenentis,  &  remanet  mendadum  impunitu,  eo  qu5d 
nullus  fuit  prosecutus  ad  iUud  mendacium  convincen- 
dum, &•  sic  de  novo  indpiat  petens  agere,  si  confidat 
de  jure.  Si  ante  ille  de  quo  queritur  prsesens  dissey- 
sina  cognoverit,  mittendus  est  d,  gaote,^  eo  qu6d  inju- 


*  "  quod  sit  in  seysina."    MS.  Rawl.  C.  160. 

»  "  gaoljB  "  is  the  reading  of  MS.  Rawl.  C.  160,  the  ablatiye  particle 
being  omitted. 
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to  whom  he  has  lied,  upon  any  right  or  cause  preceding 
the  lie,  but  he  well  may  upon  a  subsequent  cause.  But 
if  he,  who  said  that  he  held  nothing  when  such  a  one 
withdrew  himself,  begins  afterwards  to  defend  himself 
as  tenant  and  seeks  a  judgment  against  the  claimant, 
who  says  that  he  possesses,  if  he  himself  should  be  in 
possession,  from  the  time  when  he  then  became  a  peti- 
tioner, because  he  said  that  he  was  out  of  possession  on 
this  accoimt  that  he  was  the  petitioner,  his  answer  shall 
not  the  less  avail  because  of  the  lie,  for  instance. 

Let  it  be  that  some  one  says  that  has  the  right  in  a       ^'    ^ 
certain  advowson,  and  the  tenant  answers  him  when  the  prior 
claiming  by  a  writ  of  right  that  he  does  not  hold  the  o^  5?^'^ 
advowson,  but  a  certain  other  person,  and  that  he  claims  walt«  of 
no  right  in  it,  and  the  plaintiff  thereon  withdraws  him-  *^®  ^*^®- 
self  from  the  writ  and  does  not  proceed  against  him,  of 
whom  it  is  said  that  he  is  in  seysine,  whether  this  be 
true  or  not,  at  least  for  the  purpose  of  convicting  the 
falsehood  of  the  exceptor,  if  it  happens  afterwards  that 
the  church  is  vacant,  and  each  of  them  has  presented,  as 
well  he   that   withdrew  himself,  as  he  who   said  that 
he  held  nothing,  neither  of  them  would  obtain  anything, 
as  it  seems,  the  plaintiff,  because  by  the  fact  that  he 
was  a  claimant  he  declared  himself  to  be  out  of  posses- 
sion, and  afterwards  withdrew  his  claim,  and  pursued  the 
matter  no  fiirther.     Let  us  see  therefore  respecting  the 
tenant,  whether  he  lied  in  excepting  or  spoke  the  truth, 
if  he  spoke  the  truth  and  he  who  in  reality  was  then 
tenant  afterwards  recognised  his  right  and  restored  it, 
or  by  chance  has  not  contradicted  his  presentation,  the 
presentation  of  his  tenant  hold  good,  but  if  he  has  lied,, 
still  the  presentation  of  the  tenant  hold  good,  and  the 
lie  remains  unpimished,  because  nobody  prosecuted  to 
convict  the  lie,  and  so  let  the  claimant,  if  he  has  con- 
fidence in  his  right,  begin  to  proceed  anew.     But  if  he 
against  whom  the  complaint  is  made  is  present  and  admits 
the  disseysine,  he  is  to  be  sent  to  gaol  because  he  has 
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riam  cognoverit,  quae  est  contra  paoem.  Prsesente 
siquidem  querente  &  prsesentibus  recognitoribus  omni- 
f.  183  b.  bus,  cilm  disseysitor  prsesens  non  fuerit,  nee  per  se, 
nee  per  ballivum  suum,  nee  per  aliu  qui  pro  se  verba 
facere  possit,  procedet  assisa  &  recognitio  per  defaltam, 
quia  nulli  pareendum  est  in  hac  parte,  majori  nee 
minori,  nee  differenda  erit  assisa  pro  aliquo,  nee  etiam 
ipse  rex  esset  expectandus,  si  in  veniendo  esset  ad 
portam.  In  isto  tamen  casu  erit  querens  diligenter 
examinandus,  &  juratores  diligentissim^  instruendi  ad 
veritatem  dicendam,  ciim  ille  super  quern  venit  assisa 
(si  prsdsens  esset)  excipere  posset  contra  assisam,  & 
dioere  quare  remaneret,  &  ideo  querens  diligenter 
examinand^  est  quod  doceat  diligenter,  qualiter  sit 
suum  libera  tenementu,  &  quern  ingressum  habuerit  in 
tenementum  illud,  secundum  quod  inferius  plenius 
dicetur  de  interrogationib^  k  justitiariis  faciendis.  Et 
quo  casu,  si  juratores  maXh  juraverint,  oonvincendi 
simt  de  perjurio,  sive  male  juraverint  de  articulis 
assisa),  sive  de  circumstantiis  qu^  assisam  non  tan- 
gunt,  quia  capitur  assisa  in  modum  assisse  &  non 
juratee  de  partium  consensu. 


Cap.  XVIII. 

.^-  Partibus  autem  in  judido   comparentibus,  &  audito 

gationibuB,  brevi  per  quod  judex  habeat  cognitionem,  &  confirmata 
^"JjP^;  persona  ejus,  audito  brevi  &  querela,  oportet  inquirere 
paraverint  imprimis  k  quserente  si  habeat  querelam,  quod  possit 
etde  officio  ^'^^  pars  in  judicio,  &  ideo  videndum  est  de  officio 
Jasticiari-  justiciarii.  Officium  autem  ejus  est,  diligenter  causam 
b^Snwdi  examinare,  &  non  solum  diligenter,  imo  diligentissimfe, 

placitis. 
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recognised  the  injury  which  is  against  the  peace.  If  the 
complainant  however  be  present  and  all  the  recognisors 
are  present,  when  the  disseysor  is  not  present,  neither  in  f.  iss  b. 
person  nor  by  his  bailiff  nor  by  another  who  can  speak 
for  him,  the  assise  shall  proceed  and  the  recognition  by 
defeult,  because  no  one  is  to  be  spared  in  this  part, 
whether  he  be  greater  or  less,  nor  is  the  assise  to  be 
deferred  for  any  one,  nor  even  is  the  king  himself  to  be 
waited  for,  if  he  was  coming  and  at  the  door.  In  this 
case  however  the  complainant  wiU  have  to  be  diligently 
examined,  and  the  jurors  most  diligently  instructed  to  say 
the  truth,  since  he  against  whom  the  assise  is  brought 
(if  he  be  present)  can  except  against  the  assise,  and  say 
why  he  remained  behind,  and  therefore  the  complainant  is 
to  be  diligently  examined  that  he  may  explain  diligently 
of  what  kind  his  free  tenement  is,  and  what  entry  he 
has  had  into  that  free  tenement,  according  as  will  be 
explained  below  in  treating  of  the  interrogatories  to  be 
administered  by  the  justices.  And  in  which  case,  if 
the  jurors  have  sworn  ill,  they  are  to  be  convicted  of 
perjury,  whether  they  have  sworn  ill  concerning  the 
articles  of  the  assise,  or  concerning  the  circumstances 
which  do  not  touch  the  assise,  for  the  assise  is  held 
after  the  manner  of  an  assise,  and  not  of  a  jury  with 
the  consent  of  the  partie& 

Chapter  XVIII. 

But  on  the  parties  appearing  in  judgment,  and  the        i* 
writ    having   been    heard    by   which    the  judge   hasj^^JJ^^ 
cognisance,  and  his  person  having  been  confirmed,  the  tones  when 
writ  and  the  plaint  having  been  heard,  it  is  proper  to  h^y^^** 
inquire  in  the  first  place  from  the  complainant  if  he  pewed  in 
has  a  complaint,  that  he  may  be  a  party  in  the  judg-  in/orSie 
ment^  and  therefore  we  must  see  concerning  the  office  of  ®^^  ^ 
the  judge.     But  it  is  the  office  of  the  judge  to  examine  tiduies  in 
diligently  the  cause,  and  not  merely  diligently  but  most  i?^i^ 
diligently,  according  to.  the  saying  of  the  blessed  Job, 


Digitized  by 


Google 


174 


DE  ASSISA  NOyJBS  DISSETSINiE. 


secundum  illud  beati  Job,  qui  dixit,  Causam  quam 
ignorabam  diligentissime  examinabam.  Iterrogare  enim 
debet  partes,  tarn  actoris  quam  rei,  actons,  i.  petentis 
vel  querentis  de  jure  sive  querela  ut  sciri  possit  per 
base  si  habeat  actionem  vel  querelam,  &  etiam  ut  per 
hoc  sciri  possit  utrum  recognitio  procedere  debeat  in 
modum  assises  vel  juratee.  Inprimis  de  quo  tenemento* 
Item  interrogare  debet  ilium  de  quo  queritur,  ut  scire 
possit  an  ei  c5petat  exceptio  &  qualis,  &  si  actio  realis 
f uerit,  oportet  docere  petente  quod  sua  intersit  petere> 
ut  infra  de  causis  proprietatis  plenius.  Eode  modo 
oportebit  querents  ostendere  quod  sua  intersit  con- 
queri,  quia  non  sufficit  alicui  dicere  quod  aliquis  dis- 
seysiverit  eum  de  libero  tenemento  suo  sic  proponendo 
intensione,  nisi  illam  f undaverit  aliqua  ratione  proba- 
bili,  vel  preesumptiva :  ut  si  dicat  quod  talis  disseysi- 
verit  eum  de  tali  tenemento,  quod  ei  descendit  ex 
causa  successionis,  vel  donationis,  vel  ex  causa  dotis^  vel 
ex  aliqua  alia  justa  causa  acquirendi,  &  unde  fuit  in 
seysina  per  tantum  tempus,  donee  ipse  (de  quo  queri- 
tur) eum  inde  injuste  disseysivit,  vel  quod  tenementum 
illud,  qualemcunq^  ingressum  haberet,  tenuit  per  tantum 
tempus  quod  sine  judicio  non  debuit  disseysiri.  Quia 
cikm  quis  agit  ut  possessionem  'alicujus  rei  adipiscatur, 
Cod.  L  ii  docere  debet  de  jure  suo  per  quod  probet  illam  rem 
Cod-^fiii.  ^  ®®  pertinere,  alioquin  succumbet,  quamvis  ad  dis- 
t.  82.  §  28.  seysitore  res  ilia  non  pertineat,  ut  C.  de  edendo  L. 
qui  accusare,  &  C.  de  rei  vendicatione  L.  penull,^  & 
V.  Q.  V.  C.  I.^  Ite  qualiter  cuq,  in  seysina  esset  &  per 
qualecuq,    tepus   sive   per   longu   sive   per  modicu,  no 


1  «  penult."  This  is  the  reading 
of  moBt  MSS.,  but  Bracton  has  mis- 
described  the  Law,  unless  he  had  a 
text  before  him,  differing  somewhat 
from  the  Florentine  text  of  the 
Digest 

«  "  V.  Q.  V.  C.  I."  The  text,  as 
it  stands,  from  ''quia  eum  quia" 


down  to  the  letters  which  denote  a 
reference  to  the  Decretum  Gratiani, 
is  omitted  In  MS.  Bawl.  C.  159. 
The  substance,  howeyer,  of  the  text, 
as  printed,  is  maintained  in  MS. 
Bawl.  C.  160,  but  with  a  different 
arrangement.  The  letters  which 
denote  a  reference  to  the  Decretum 
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who  said,  I  examined  most  diligently  the  cause,  which  I 
did  not  know.  For  he  ought  to  interrogate  the  parties, 
as  well  of  the  plaintiff  as  of  the  defendant,  of  the  plain* 
tiff,  that  is  the  petitioner  or  the  complainant  concerning 
the  right  or  the  complaint,  that  it  may  be  known  by 
this  means  whether  the  recognition  ought  to  proceed 
by  way  of  an  assise  or  of  a  jury.  In  the  first  place  con- 
cermng  what  tenement.  Likewise  he  ought  to  iater- 
rogate  him  concerning  whom  the  complaint  is  made, 
that  he  may  know  whether  he  is  entitled  to  an  excep- 
tion, and  to  what  kind  of  exception,  and  if  the  action 
be  about  realty,  he  ought  to  inform  the  claimant,  that 
it  is  his  interest  to  claim,  as  below  concerning  causes  of 
property.  In  the  same  way  he  ought  to  inform  the 
complainant  that  it  is  his  interest  to  complain,  for  it  is 
not  sufficient  for  any  one  to  say  that  a  certain  person 
has  disseysed  him  firom  his  free  tenement,  thus  pro- 
pounding his  demand,  unless  he  has  founded  it  upon 
some  reason,  probable  or  presumptive ;  as  if  he  shall  say 
that  a  certain  person  has  disseysed  him  from  a  certain 
tenement,  which  has  come  to  him  by  succession  or  by 
donation,  or  by  way  of  dower,  or  by  some  just  way  of 
acquisition,  and  whereof  he  was  in  seysine  for  so  long  a 
time,  until  he,  of  whom  he  complains,  disseysed  him  of 
it  unjustly,  or  that  he  had  held  that  tenement,  in  what- 
ever way  he  entered  upon  it,  for  so  long  a  time  that  he 
ought  not  to  have  been  disseysed  without  a  judgment. 
For  when  a  person  proceeds,  that  he  may  obtain  posses- 
sion of  a  thing,  he  ought  to  explain  his  right  by  which 
he  can  prove  the  thing  to  be  his,  otherwise  he  will 
succumb,  although  it  may  not  belong  to  the  disseysor, 
as  in  the  Code  "  de  edendo,"  the  Law  "  qui  accusare,"  and 
the  Code  "  de  rei  vendicatione "  the  last  Law  but  one, 
and  the  Decretum  of  Gratian,  question  V.,  canon  V.,  and 
cause  I.  Likewise  in  whatever  manner  he  should  have 
been  in  seysine,  and  for  whatever  time,  whether  for  a 
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pertinet  ad  ilium  querenie  disseysire,  ciim  nullum  jus 
haberet  nee  juris  scintillam  ejiciendi,  nee  aliquam 
f.  184.  aetionem  in  causa  proprietatis.  Et  proposita  sic 
querela  &  fundaia,  tune  demiim  descendendum  erit  ad 
recognitione,  ut  sciri  possit  utrum  veru  sit  quod  pro- 
ponitur  vel  non.  Quia  qualitercunqj  quis  fiierit  in 
seysina  sive  per  disseysina  sive  per  intrusions,  &  sic 
non  nomine  alieno  sed  proprio,  licfet  revera  nihil  juris 
habeat  quantu  ad  verum  dominu :  habet  tamen  statim 
&  sine  intervallo  liberum  tenementu  quanttim  ad  omnes 
qui  punt  extra  possession^,  qui  nihil  juris  habent  [in 
tenemento,  ut  infra  de  eodem.  Igitur  si  ita  nud^  & 
in  superficie  procedatur  (sicut  quidam  faciunt  qui 
dieunt,  statim  audito  brevi,  si  ille  de  quo  queritur  ali- 
quid  sciat  dicere  contra  assisam)  indiscrete  agitur,  quasi 
querela  manente  indiscussa;  quia  nescitur  adhuc  utru 
cdpetat  a&sisa  vel  jurata,  nee  etiam  seitur  utrum  ibi 
sit  transgressio  vel  disseysina.  Igitur  sicut  necesse  est 
qu6d  petens  doceat  in  causa  proprietatis,  quo  jure 
petat,  ciim  non  sufficiat  per  se  dicere  qu6d  jus  habeat 
in  re  nisi  doceat  de  jure,  ita  non  sufficit  proponere 
querela,  nisi  querens  doceat  jus  querete,  &  quo  jure  ad 
ipsum  pertineat. 

a.  Et  ideo  ut  res  certa  in  judicium  deducatur,  &  certi 

Stenromir  ^eddantur  justiciarii  &  instruantur  juratores,  oportebit 

tionibus     justitiarios   interrogationes   facere   ad   cautelam,  s.  in- 

primis    de   quo   tenemento   querens   fuerit  disseysitus. 

Item  de   qualitate,  utrii   s.  de  terra  vel  de  redditu,  & 

si    de    terra    inquirendu    est    utru    propria    fuit    vel 


signify,   '*  Quinta    qnestio    quinti  i  second  part  of  the  Decretom  Gza- 
**  canonic.     Prima  caasa/'    being  I  tiani. 
the  peculiar  mode  of  citing   the  | 


Digitized  by 


Google 


OF  AN  ASSISE  OF   NOVEL   DISSETSINE.  177 

long  or  a  moderate  time,  it  does  not  pertain  to  him  to 
disseyse  the  claimant,  since  he  would  have  no  right  nor 
a  spark  of  right  to  eject,  nor  any  right  of  action  in  a  f.  184. 
cause  of  proprietorship.  And  so  the  complaint  having 
been  propounded  and  founded,  then  we  must  descend  to 
a  recognition,  so  that  it  may  be  known  whether  that  be 
true  which  is  propounded  or  not.  Because  in  whatever 
way  a  person  may  be  in  seysine,  whether  by  a  disseysine 
or  by  an  intrusion,  and  so  not  in  another  person's  name, 
but  in  his  own  name,  although  in  truth  he  may  have  no 
right  as  regards  the  true  ownership :  he  has'  however 
immediately  and  without  an  interval  a  free  tenement  as 
far  as  regards  aU  persons,  who  are  out  of  possession,  who 
have  no  right  in  the  tenement,  as  below  on  the  same 
subject.  Therefore  if  it  be  proceeded  with  thus  nakedly 
and  superficially,  (as  some  do,  who  say,  immediately 
upon  the  writ  having  been  read,  if  he,  against  whom  the 
complaint^has  been  made,  has  any  thing  to  say  against 
the  assise,)  the  proceedings  are  indiscreet,  the  complaint 
remaining  as  it  were  undiscussed;  because  it  is  not 
known  as  yet  whether  an  assise  or  a  jury  is  applicable, 
nor  is  it  known  whether  there  has  been  a  trespass  or  a 
disseysine.  Therefore  as  it  is  necessary,  that  the  plaintiff 
should  show  in  a  cause  of  proprietorship,  under  what 
right  he  claims,  because  it  is  not  sufficient  to  say  by  itself 
that  he  has  a  right  in  the  thing,  unless  he  explains  the 
right :  so  it  is  not  sufficient  to  propound  a  complaint, 
unless  the  complainant  explains  the  right  of  his  com- 
plaint, and  by  what  right  the  thing  belongs  to  him. 

And  therefore  that  a  thing  certain  may  be  brought    .    *•. 
into  judgment,  and  the  justices  be  rendered  certain  and  concerning 
the  jurors  be  instructed,  it  is  requisite  that  the  justices  p***^ 
should  administer  interrogatories  for  greater  caution,  to  tories. 
wit,  in  the  first  place,  from  what  tenement  the  com- 
plainant has  been  disseysed.     Likewise  concerning  its 
quality,  whether  it  be  land  or  rent,  and  if  from  land,  it  is 
to  be  inquired  whether  from  his  own  or  from  common  land. 

L45].  ]f 
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cdmunis.  lie  uirum  publica  res  vel  res  sacra.  Item 
si  terra  sive  tenementu  sit  hsereditas  descendens  vel 
perquisitu  ex  aliqua  justa  causa  acquisitionis.  Item 
in  feodo,  vel  ad  vita  quocunq,  modo,  vel  donee  sit 
provisum,  ita  qd  ad  min^  praesumi  possit  qd  pcNSsit  esse 
suum  liberum  tenementum,  &  quamvis  alienum,  qd. 
tempus  sufficiat  qd.  sine  judicio  ejici  non  deberet.  Et 
ideo  de  tempore  seysinse  quaerendu  est,  quicunq^  fuerit 
in  seysina,  &  sine  judicio  disseysitus,  ut  &ater  postnat^ 
vel  antenat^,  vel  bastard^,  vel  etiam  omnino  extraneus. 
Si  autem  reddit^  sit,  tunc  inquirere  oportet  si  reddit^ 
ille  sit,  qui  domino  feoffatori  debeatur,  vel  reddit^  qui 
concedatur  de  aliquo  tenemento  annuatim  percipiend^ 
&*ut^  tenementi  feoffato.  Item  utrum  sit  de  camera 
tantum  percipiendus  ad  vitam,  vel  in  feodo  de  bsere- 
dib^,  sine  aliquo  tenemento,  de  quo  debeat  provenire. 
Item  si  sine  tenemento,  &  de  camera  &  in  feodo  vel 
ad  vitam,  si  detur  pro  aliquo  tenemento  vel  pro  aliquo 
jure  habendo,  vel  libertate  in  fundo  alieno.  Item  in- 
quirere oportet  de  quantitate  tenementi,  utrum  sit  ibi 
plus  vel  minus,  ut  sciri  possit  si  plus  querens  posuerit 
in  visu  suo,  qu^  recuperare  debeat  per  assisam,  &  ut 
sciri  possit  utrum  recuperare  debeat  per  assisam  totum 
vel  partem,  vel  omnino  nihiL  Item  ne  querens  plus 
usurpet  in  seysina  quam  recuperavit  per  assisam,  quod 
si  fecerit  &  inde  fiat  querela,  declarabitur  postmodum 
per  assisam.  Item  inquirendum  est,  utrum  omnin6 
ejectus  fuerit,  vel  quo  minus  uti  possit  seyBina  sua,  vel 
qu6d  alius  uti  velit  contra  voluntatem  suam,  &  sic  de 
qualitate  disseysinse.  Item  inquirendum  est  de  modo, 
scilicet  utrum  facta  fuerit  disseysina  de  nocte  vel   de 

1  •*  et  ut."    The  particle  "  et "  is  omitted  in  MS.  Rawl.  C.  160. 
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Likewise  whether  the  thing  is  public  or  consecrated. 
Likewise  whether  the  land  or  tenement  is  an  inheritance 
by  descent,  or  has  been  obtained  by  some  just  cause  of 
acquisition.  Likewise  whether  in  fee  or  for  life  in  some 
manner,  or  until  it  has  been  provided  for,  so  that  [at 
least  it  may  be  presumed  that  it  may  be  his  freehold,  and 
although  another's,  that  time  may  suffice  that  he  cannot  be 
ejected  without  a  judgment.  And  for  that  reason  inquiry 
is  to  be  made  concerning  the  time  of  seysine,  whoever  may 
have  been  in  seysine  and  has  been  disseysed  without  a 
judgment,  as  a  later-bom  brother,  or  an  earlier-bom,  or 
a  bastard,  or  even  altogether  a  stranger.  But  if  it  be 
rent,  then  inquiry  is  to  be  made  whether  it  is  rent 
which  is  due  to  a  lord  as  feoffor,  or  rent  which  is  granted 
from  some  freehold  to  be  received  annually,  and  as  by 
the  feoffee  of  the  tenement.  Likewise  whether  it  is 
only  to  be  received  from  a  chamber  for  life,  or  in  fee 
from  the  heirs,  without  any  tenement  from  which  it  can 
arise.  Likewise  if  without  a  tenement,  and  from  a 
chamber,  and  in  fee  and  for  life,  if  it  be  given  for  any 
tenement  or  for  enjoying  any  right,  or  a  liberty  in  some 
other  person's  ground.  Likewise  it  will  be  requisite  to 
inquire  concerning  the  quantity  of  the  tenement,  whether 
there  be  there  more  or  less,  that  it  may  be  known 
whether  the  plaintiff  has  put  more  in  his  view  than  he 
ought  to  recover  by  the  assise,  and  that  it  may  be  known 
whether  he  ought  to  recover  by  the  assise  the  whole  or 
a  part,  or  nothing  at  all.  Likewise  lest  the  plaintiff 
should  usurp  more  in  his  seysine  than  he  recovered  by 
the  assise,  which  if  he  shall  have  done  and  there  should 
be  a  complaint  thereof,  it  shall  be  afterwards  declared 
by  the  assise.  Likewise  it  is  to  be  inquired,  whether 
he  has  been  altogether  ejected,  or  prevented  from  using 
his  seysine,  or  that  another  wishes  to  use  it  against  his 
will,  and  thus  concerning  the  quality  of  the  disseysine. 
Likewise  concerning  the  manner,  whether  the  disseysine 
was  made  by  day  or  by  night,  whether  with  arms  or 
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die,  utrum  cum  armis  vel  sine.  Item  utmm  cum  ro- 
beria,  vel  sine,  &  sic  de  singulis  circumstai^iis.  Item 
inquirendum  est,  quamvis  querens  justum  non  habeat 
initium,  ut  super  disseysinam  vel  intrusionem,  vel  per 
f.  184  b.  donationem  factam  k  non  domino  de  re  aliena,  per 
quantum  tempus  possederit,  per  longum  vel  per  breve, 
&  quis  eum  ejecerit:  extraneus  qui  jus  non  habuit 
omnino,  vel  verus  dominus  vel  feoffator  suus,  &  hoc 
propter  commodum  possessoris,  ciim.  ille  qui  possidet, 
licfet  jus  non  habeat,  meliorem  habeat  conditionem,  eo 
qu6d  in  possessione  est,  qukm  ille  qui  nihil  juris  habet 
&  est  extra  possessionem :  quia  talis,  qui  ita  est  in 
possessione,  statim  habet  liberum  tenementum  erga 
feoffatorem  suum  &  extraneas  personam,  sine  aliquo 
temporis  intervallo,  contra  verum  dominum  non,  sine 
temporis  intervallo,  quod  sufficere  possit  pro  titulo,  ita 
qu6d  possidens  ejici  non  possit  sine  judicio.  Item 
talibus  non  competit  aliqua  exceptio  contra  assisam, 
nee  de  tenera  seysina,  nee  de  libero  tenemento.  Fe- 
offatori  de  re  aliena  non  competit  propter  factum  suum, 
extraneo  ver6  non,  quia  nullum  jus  habuit.  Vero 
domino  non  propter  tempus,  quia  post  tempus  dissey- 
sivit  sine  judicio.  Quibus  de  causis  etiam  proximS 
prsenotatis,  inquirendum  erit  k  disseysitore,  cJun  taliter 
possidens  absque  justo  initio  injustfe  &  sine  judicio,  vel 
licet  non  injustfe  per  se,  tamen  injustfe,  quia  sine 
judicio  disseysitus  fuerit,  qualem  ingressum  ille  de  quo 
queritur  habuit  in  illud  tenementum,  ut  videri  possit 
utrum  ei  competat  exceptio  vel  non,  &  si  querens 
nihil  docere  possit,  qu6d  habeat  liberum  tenementum, 
vel  quod  injustfe  dejiciatur,  tamen  oportet  qu6d  ille 
de  quo  queritur  doceat  contrarium,  scilicet  quod  just^ 
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without.  Likewise  whether  with  robbery  or  without, 
and  so  concerning  the  several  circumstances.  Likewise 
it  is  to  be  inquired,  although  the  plaintiff  may  not 
have  a  just  commencement,  as  upon  a  disseysine  or  an 
intrusion  or  a  donation  from  one  who  was  not  the  owner  f.  i84  b. 
of  another  person's  property,  for  how  long  a  time  he  has 
possessed  it,  for  a  long  or  for  a  short  time,  and  who  has 
ejected  him  ;  a  stranger,  who  had  no  right  at  all,  or  the 
true  lord,  or  his  feoffor,  and  this  for  the  advantage  of 
the  possessor,  since  he  who  possesses,  although  he  may 
have  no  right,  is  in  a  better  condition  from  the  fact  that 
he  is  in  possession,  than  he  who  has  no  right  and  is 
without  the  possession  of  the  thing;  because  such  a 
person  who  is  so  in  possession  has  a  freehold  as  regards 
his  feoffor  and  strange  persons  without  any  interval  of 
time,  but  as  regards  the  true  owner  not  so  without  an 
interval  of  time,  which  may  suflBlce  for  a  title,  so  that 
the  possessor  may  not  be  ejected  without  a  judgment. 
Likewise  such  persons  are  not  entitled  to  make  any 
exception  to  an  assise,  neither  concerning  the  tender 
seysine,  nor  concerning  the  freehold.  The  feoffor  is  not 
entitled  concerning  another  person's  property  on  accoimt 
of  his  own  act,  but  a  stranger  not  at  all,  because  he  had 
no  right.  The  true  lord  not  on  account  of  the  time, 
because  after  the  time  he  has  disseysed  without  a  judg- 
ment. For  which  causes  immediately  above  noted  it 
will  have  to  be  inquired  from  the  disseysor,  when  pos- 
sessing in  such  manner  without  a  just  commencement 
unjustly  and  without  a  judgment,  or  although  not  un- 
justly in  itself,  but  unjustly  because  without  a  judgment 
he  has  been  disseysed,  what  entry  he  about  whom  the 
complaint  is  made  had  into  the  freehold,  that  it  may  be 
seen  whether  he  is  entitled  to  an  exception  or  not ;  and 
if  the  complainant  can  give  no  evidence  that  he  has  the 
freehold,  or  that  he  is  unjustly  ejected,  nevertheless  it 
is  requisite  that  he  concerning  whom  the  complaint  is 
made  should  show  the  contrary,  to  wit,  that  he  has  put 
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posuerit  se  in  seysinam,  &  non  injust^,  scilicet  vel  cum 
justo  judicio,  vel  alio  modo  incidenti  ^  in  causis  prae- 
notatis.  Item  si  dicat  tenens  qudd  just^  &  de'  yolun- 
tate  querentis,  hoc  non  sufficit,  quia  primo  potest  de 
voluntate  intrare,  sed  postmodum  injust^  &  contra 
voluntatem  se  in  seysina  tenere  multis  modis,  sicut 
per  vim  ut  contra  conventionem.^ 


Cap.  XIX. 

Factis  igitur  interrogationibus,  ut  pr»dictum  est, 
quod  non  est  fatuum  nee  praesumptuosum,  tunc  primo 
queeratur  a  tenente  si  aliquid  velit  vel  sciat  dicere, 
quare  assisa  debeat '  remanere.  Ex  interrogationibus 
vero  praecedentibus  dabitur  ei  materia  respondendi; 
sunt  tamen  qui  interrogant  k  tenente  si  aliquid  sciat 
dicere  contra  assisam,  quod  non  est  in  primis  quaeren- 
dum,  sic  ut  paul6  ante  dictum  est.  Et  cilm  ita  inqui- 
situm  fuerit,  fortfe  non  vult  vel  nescit  aliquid  dicere 
quare  assisa  debeat  remanere,  sed  statim  negando  quod 
disseysinam  non  fecerit  se  ponit  simpliciter  in  assisam, 
&  sic  procedit  assisa  in  modum  assisae,  &  tunc  proce- 
datur  ad  assisam  capiendam  si  juratores  presentes 
sint,  omnes  vel  pro  majori  parte,  usque  ad  septem  ad 
minus,  contra  quos  excipi  non  poterit  Si  autem  praB- 
sentes  non  faerint,  differatur  assisa  usque  ad  alium 
diem,  ut  tunc  veniant  &  procedat  assisa. 

2.  Cum  autem  venerint  excipi   possit  contra  juratores 

Sirtra*^^     multis  modis.     Eisdem   enim  modis  amoveri  possunt  a 

juratores.    sacramento,   quibus    etiam    testes   amoventur   a  testi- 

monio.     Bepellitur  autem  a  sacramento  infamis  scilicet 


Factis  in- 
terroga- 
tionibuB  a 
justiciariis 
a  querente, 
inquiren- 
diim  erit  a 
tenente  si 
aliquid 
sciat  dicere 
<^nare  as- 
sisa debeat 
remanere, 
et  de  cap- 
tione  as- 
sisse. 


f.  185. 


1  "incontincnti,"    MS.   Rawl. 
C.  159. 
>  « Item  si  dicat,"  down  to  *'  con- 


*'  yentionem,"  omitted  MS.  Rawl. 
C.  159. 
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himself  justly  int©  s6ysine  and  not  myustly,  to  wit, 
with  a  just  judgment,  or  in  some  other  manner  inci- 
dental amongst  the  causes  above  noted.  Likewise  if  the 
defendant  says  that  he  holds  justly  and  with  the  con- 
sent of  the  plaintiff,  this  is  not  sufficient,  because  a 
person  may  enter  at  first  with  consent,  and  afterwards 
keep  himself  in  seysine  in  many  ways  unjustly  and 
against  the  will  of  the  plaintiff,  as  by  force  or  against 
an  agreement. 


Chapter  XIX. 

Interrogatories  having  been  administered  as  aforesaid,        i. 
that  it  is  not  fatuous  nor  presumptuous,  then  for  the  '^**®  "**®'" 
first  time  inquiry  is  to  be  made  of  the  defendant,  if  he  having 
wishes  or  knows  to  say  anything,  why  the  assise  should  ^^^5^^?* 
be  stayed.     But  from  the  preceding  interrogatories  he  will  ticiarie*  to 
have  materials  for  his  answer :  there  are  some,  however,  *^epf^*iff> 

inquiry 

who  interrogate  the  defendant  if  he  knows  to  say  any-  will  have 
thing  against  the  assise,  which  is  not  to  be  inquired  of  ^J*^^'^!?^® 
in  the  first  place,  as  stated  shortly  above.     And  when  fendant,  if 
inquiry  has  been  so  made,  by  chance  he  does  not  wish  an^hiag 
or  he  does  not  know  to  say  anything  against  the  assise  wherefore 
why  it  ought  to  be  stayed,  but  forthwith  by  denying  that  oughtto  be 
he  has  made  a  disseysine  he  puts  himself  simply  on  the  8*»y^^>  pd 
assise,  and  so  the  assise  proceeds  in  the  manner  of  an  Se  ^ddi^ 
assise,  and  then  let  them  proceed  to  hold  the  assise,  if  the  ^f^^  *^ 
jurors  are  present,  all  or  the  greater  part,  as  many  as 
seven  at  least,  against  whom  no  exception  can  be  made. 
But  if  they  be  not  present,  let  the  assise  be  deferred  to    f.  185. 
another  day,  that  they  may  then  come  and  the  assise 
may  proceed. 

But  when  they  have  come,  exception  may  be  taken  in       2. 
many  ways  against  the  jurors.    For  they  can  be  repell^  -^.n  ex- 
fipom  taking  the  oath,  in  the  same  way  as  witnesses  from  S^t  the 
giving  testimony.    But  an  infamous  person  is  repelled  1^"- 
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qui  Bii&s  convictus  fuerit  de  perjurio,  quia  legem 
amittit,  &  ideo  dicitur  quod  non  est  ulterius  dignus 
lege,  quod  Anglic^  dicitur,  He  ne  es  othes  worthe 
that  es  enes  gylty  of  oth  broken.  Item  repellitur 
quis  a  sacramento  propter  inimicitiam  magnam  &  non 
levem,  prsesentem  &  non  iUam.  quae  aliquando  Aiit,  & 
non  modo  cum  producitur.  Item  repellitur  quis  prop- 
ter amicitiam  prsesentem,  sicut  propter  odium.  Item 
repellitur,  si  quid  juris  clamaverit  in  re  de  qua  jurare 
debet.  Item  repellitur  servus  a  sacramento  juratorum, 
&  hoc  simplici  verbo  protestantium,  si  fuerit  in  pos- 
sessione  servitutis.  Item  repellitur  propter  nimiam 
familiaritatem,  &  non  levem.  Item  propter  consangui- 
nitatem  &  affinitatem  praesentem,  quia  fere  paribus 
passibus  incedunt,  &  hoc  nisi  eadem  familiaritate  vel 
consimili  conjunctus  sit  alteri  parti.  Idem  ver6  dici 
poterit  supra  de  amicitia,  familiaritate,  &  inimicitia. 
Item  repellitur,  si  fuerit  cum  eo  p  quo  jurare  debet 
c5mensalis,  vel  de  ejus  familia.  Item  si  sit  ita  sub 
•ejus  potestate,  quod  sibi  possit  imperari,  vel  noceri, 
vel  hujusmodi,  ut  si  in  domigerio^  vel  ita  sub  ejus 
menu,  quod  possit  per  eum  in  aliquo  gravari,  vel  ra- 
tione  sectaru,  servitiorum  vel  cosuetudinum.  Item  si 
jurator,  vel  aliqua  partium  sint  in  eade  causa  vel 
consimili.  Item  repellitur  si  fuerit  cosiliarius  alicujus 
partis,  vel  advocatus.  Item  notandum,  quod  cause 
suspicionum  quandoq  praesentes  sunt,  quandoq  praete- 
rite,  &  ea  quae  ftiit  &  non  est,  locum  no  habet.  Quia 
praesens  causa  debet  allegari  &  probari,  preterita  au- 
tem  non;  quia  quae  fuit  non  est,  &;  ideo  locum  non 
habet,   nee   probari   debet.      Item    causa    non    sufficit 


1  «  dang*io,"  being  a  contraction 
for  <<  dangerio,"  is  the  reading  of 
MSS.  Bawl.  C.  160  and  159  ;  <<  dan- 
•*  gerio  "  in  the  extended  form  is 
the  reading  of  the  Godbold  MS., 
also  of  MS.  Crewe.      The    word 


**  domigerio "  is  probably  an  er- 
roneous extension,  which  has  been 
accepted  by  Dacange  and  other 
lexicographers,  who  had  not  the 
means  of  testing  it  by  reference  to 
original  MSS.    See  Introduction. 
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from  taking  the  oath,  to  wit,  a  person  who  has  been 
convicted  of  perjury,  because  he  has  lost  his  law,  and 
for  that  reason  it  is  said  that  he  is  no  longer  law-worthy, 
as  is  said  in  English.  ''  He  ne  es  othes  worthe  that  es 
"  enes  gylty  of  oth  broken."  Likewise  a  person  is 
repelled  from  taking  the  oath  on  account  of  a  great  and 
not  a  light  enmity,  present  and  not  one  which  was  some 
time  ago,  and  not  recently  when  he  is  produced.  Like- 
wise a  person  is  repelled  on  account  of  present  friend- 
ship, as  on  account  of  hatred.  Likewise  he  is  repelled 
who  has  made  any  claim  of  right  in  the  thing  con- 
cerning which  he  ought  to  swear.  Likewise  a  serf  is 
repelled  from  the  oath  of  the  jurors,  and  this  upon  the 
simple  word  of  the  protestors,  if  he  is  in  possession  of 
a  servitude.  Likewise  he  is  repelled  on  account  of  a 
close  and  not  a  slight  intimacy.  Likewise  on  account 
of  consanguinity  and  present  affinity,  because  they  walk 
almost  in  the  same  steps,  and  this  unless  he  is  connected 
with  the  other  party  by  the  same  tie  of  consanguinity 
or  affinity.  The  same  may  be  said  above  concerning 
friendship,  intimacy,  and  enmity.  Likewise  he  is  re- 
pelled, if  he  be  accustomed  to  take  his  meals  with  him 
for  whom  he  ought  to  swear,  or  is  of  his  family.  Likewise 
if  he  be  so  under  his  power,  that  he  may  be  controlled 
or  hurt  or  such  like,  as  if  he  be  in  his  household  or  so 
under  his  hand  that  he  can  be  aggrieved  in  any  way  in 
regard  of  suits,  services,  or  customs.  Likewise  if  a  juror 
or  any  of  the  parties  be  in  the  same  cause  or  a  similar 
one.  Likewise  he  is  repelled,  if  he  is  the  counsel  of 
either  party  or  the  advocate.  Likewise  it  is  to  be  noted, 
that  the  causes  of  suspicicm  are  sometimes  present,  and 
sometimes  past,  and  that  which  has  been  and  is  not,  has 
no  place.  Because  a  present  cause  ought  to  be  alleged 
and  proved,  but  not  a  past  cause,  because  that  which  has 
been,  is  not,  and  for  that  reason  it  has  no  place,  nor 
ought  it  to  be  approved.     Likewise  a  cause  is  not  suffi- 
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quae  dudum  faerat,  nisi  prsesens  fiierit  vel  recens,  sci- 
licet ante  hestemum  die  vel  nudi{is  tertiiis  jurator  & 
aliqua  partiu  inimici  erant,  &  licet  modo  non  sunt, 
tamen  ista  causa  recusationis  probabilis  est  propter 
recentia.  Plures  aute  alie  sunt  cause  recusandi  jura- 
tores,  de  quibus  ad  presens  non  recolo,  sed,  que  jam 
enumerate  sunt,  sufficiant  exempli  causa.  Et  scien- 
dum, quod  si  semel  de  cosensu  partium  eligantur,  ul- 
teriiis  recusari  non  possunt,  nisi  ex  nova  &  reoenti 
causa  superveniente. 

8.  Cum   autem   partes   in  juratores    consenserint,  tunc 

De  forma    procedit  assisa,  &  statim    lurare   debent  in  hac  forma, 

in  assisa     &  primus  per  hsec  verba.     Hoc  auditis  justiciani,  quod 

novaedis-    veritate    dica   de   assisa   ista,  &    de    tenemeto   de   quo 
flejrsinae.  .        ^  .  .  . 

visum  feci  p  pceptum  domini  regis,   vel  sic:  de   tene- 

mento  unde  talis  redditus  gvenit.  Item  si  fuerit  co- 
munia  pasturse  tunc  sic :  de  p&stura  &  tenemento  vel 
tenementis  unde  visum  feci.  Item  si  aliquid  fiat  ad 
nocumentu  in  fundo  unius  quod  noceat  fando  alterius, 
ut  si  muras  level,  time  dicatur  prim6  de  eo  quod  no- 
cet,  &  postea  de  tenemento  cui  nocitum  est,  sic:  de 
muro  &  tenemto  vel  hujusmodi  unde  visu  feci,  &a 
Et  ita  generaliter  de  omnibus,  ratione  quoru  capiunt 
assise  principaliter,  &  time:  &  p  nihilo  omitta,  quin 
veritatem  dica,  sic  me  Deus  adjuvet  &  hec  sancta. 
f.  185  b.  Et  postea  omnes  alii  juratores  jurabunt  per  ordinem, 
quilibet  p  se  &  hoc  modo,  Tale  sacramtum  quale  ille 
talis  primus  hie  juravit,  tenebo  ex  parte  mea,  sic  me 
Deus  adjuvet  &  hec  sancta,  &c.  Et  notandum  q^  pos- 
sunt  plures   assisae   capi   sub   uno  &  eodem  sacramto, 
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dent,  which  is  of  long  standing,  unless  it  be  present  or 
recent,  as  for  instance,  if  a  juror  and  one  of  the  parties 
were  enemies  before  yesterday,  or  the  day  before  yester- 
day, and  although  they  are  now  not  so,  nevertheless 
such  a  cause  of  refusal  is  probable  on  account  of  its 
recent  character.  But  there  are  several  other  causes  of 
refusing  jurors,  concerning  which  I  do  not  at  present 
recollect,  but  which  have  been  suflSciently  enumerated 
for  example's  sake.  And  it  is  to  be  known  that  if  once 
they  be  chosen  with  the  consent  of  the  parties,  they 
cannot  be  revised  on  account  of  some  new  and  super- 
vening cause. 

But  when  the  parties  have  consented  to  the  jurors,        8. 
then  let  the  assise  proceed,  and  they  ought  immediately  foJU* ^f 
to  swear  in  this  form,  and  the  first  in  these  words :  oath  in  an 
Hear  this,  ye  justices,  that  I  will  declare  the  truth  of  ^^^^  ^. 
this  assise,  and  of  the  tenement  of  which  I  have  made  seysine. 
a  view  under  the  precept  of  the  lord  the  king ;  or  thus, 
of  the  tenement  from  which   the   said  rent  proceeds. 
Likewise  if  it  be  a  common  right  of  pasture,  then  thus  : 
Concerning  the  pasture  and  the  tenement  or  tenements 
whereof  I  have  made  a  view.     Likewise  if  anything  be 
done  as  a  nuisance  on  the  ground  of  one  person,  that  is 
a  nuisance  to  the  ground  of  another,  as  if  a  wall  be 
raised;   then  let  it  be  explained  first  concerning  the 
thing  which  is  the  nuisance,  and  afterwards  concerning 
the  tenement  to  which  the  nuisance  is  worked,  thus : 
Concerning  the  wall  and  the  tenement  and  such  like 
whereof  I  have  made  a  view,  &c.    And  so  generally 
concerning  all  things,  in  regard  of  which  assises  are  held 
principally,  and  then :  "  and  I  will  for  nothing  omit  to 
"  say  the  truth,  so  may  Ood  me  help  and  these  hallowed 
"  things."    And  afterwards  let  all  the  other  jurors  swear    f.  185  b. 
in  order,  each  by  himself,  and  in  this  manner :  "  Such 
"  oath  as  he  our  said  foreman  has  sworn,  I  will  keep  on 
"  my  part,  so  help  me  God  and  these  hallowed  things," 
&c.    And  it  is  to  be  noted  that  several  assises  may  be 
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sicut  plures  nove  disseysine  de  tenefiito,  et  tunc  sic, 
s.  q  veritatem  dica  de  assisis  istis  &  tenementis,  de 
quibus  visum  feci.  Item  de  assisis  istis  &  tenementis, 
et  similiter  de  tenemento  unde  talis  redditus  pvenit. 
Item  si  comunia  pasturse  adjungatur,  tunc  sic:  de  ta- 
libus  tenementis,  &  comunia  pasturse,  &  tenemento,  de 
quibus  visum  feci,  &c.  Item  si  nocumtimi  adjungatur, 
tunc  repetitis  omnibus  ut  supra,  dicatur:  de  fossato, 
muro,  vel  haya,  &  hujusmodi,  et  de  tenefiitis,  unde 
visum  feci,  &c.  Et  sic  fiat  de  omnibus  aliis  assisis, 
sicut  ultima  prsesentationis,  mortis  antecessoris,  et  aliis. 
Item  sicut  plures  disseysine  terminari  possunt  p  una 
juratam  vel  p  plures,  ita  possunt  plures  disseysine  sur- 
gere  ex  uno  facto,  &  terminari  p  unam  assisam  vel  p 
plures,  ut  infra.  Facto  autem  sacramto,  ut  predictum 
est,  tunc  legat  prothonotarius  virtute  b?vis  ad  instruc- 
tionem  jurato?,  hoc  modo :  Vos  dicetis  p  sacramtum  q 
fecistis,  si  talis  N.  injustfi  et  sine  judicio  disseysivit 
talem  N.  de  libero  teneinto  suo  in  tali  villa  post  ulti- 
mum  reditum  regis  H.  &c.  vel  non.  Nihil  autem 
dicent  justiciarii  in  hoc  casu  ad  instructionem  jurator, 
quia  nihil  dicitur  vel  excipitur  ab  initio  cotra  assisam. 
Facto  autem  sic  sacramto,  recedat  juratores  in  alique 
locu  secretum,  et  habeant  ad  invicem  inter  se  collo- 
quium de  hoc  ^  eis  injungitur  faciendum,  ad  quos 
etiam  nuDus  habeat  accessum  nee  cum  eis  colloquium, 
donee  suum  dixerunt  veredictum,  nee  ipsi  signo  vel 
verbo  alicui  manifestent  quod  fuerit  ab  eis  dicendum. 

4.  Contingit   etiam   multotiens  q  juratores  in   veritate 

fun™bi'^^  dicenda  sunt  sibi  contrarii,  ita  quod  in  unam  dedinare 

invicem      non  possunt   sententiam.     Quo  casu,  de  consilio   curiae 
contrarii. 
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held  under  one  and  the  same  oath,  just  as  several  novel 
disseysines  concerning  a  tenement,  and  then  thus:  to 
wit,  that  I  will  speak  the  truth  concerning  those  assises 
and  tenements,  and  in  like  manner  concerning  the  tene- 
ment, from  which  the  said  rent  is  derived.  likewise  if 
a  common  right  of  pasture  is  adjunct,  then  thus :  con- 
cerning the  said  tenements  and  the  common  right  of 
pasture  and  the  tenement,  of  which  I  have  made  a 
view,  &c.  Likewise  if  a  nuisance  be  adjunct,  then 
after  repeating  all  as  above  said,  let  it  be  said:  con- 
cerning the  foss,  wall,  or  hedge,  and  such  like,  and 
concerning  the  tenements  of  which  I  have  made  a  view 
&c.  And  so  let  it  be  done  in  all  assises,  as  of  last  pre- 
sentation, of  the  death  of  an'  ancestor,  and  others.  Like- 
wise as  several  disseysines  may  be  terminated  by  one 
jury  or  by  several,  so  may  several  disseysines  arise  out 
of  one  act  and  be  terminated  by  one  assise  or  by  several 
as  below.  The  oath  then  having  been  taken,  as  afore- 
said, then  let  the  chief  notary  read  the  substance  of  the 
writ  for  the  instruction  of  the  jurors,  in  this  manner : 
Te  shall  declare  by  the  oath  which  you  have  made,  if 
the  said  N.  has  unjustly  and  without  a  judgment  dis- 
seysed  the  said  N.  of  his  free  tenement  in  such  a  vill 
since  the  last  return  of  king  Henry,  &a,  or  not.  But 
the  justices  shall  say  nothing  in  this  case  for  the  in- 
struction of  the  jurors,  because  nothing  is  said  nor 
excepted  from  the  commencement  against  the  assise. 
But  when  the  oath  has  thus  been  made,  let  the  jurors 
retire  into  some  separate  place,  and  have  a  conference 
amongst  themselves  concerning  the  matter  which  they 
have  been  enjoined  to  execute,  to  whom  let  no  one  have 
access  nor  have  conversation  with  them,  until  they  have 
declared  their  verdict,  nor  let  them  by  sign  or  word 
manifest  to  any  one  what  is  about  to  be  said  by  them. 

It  happens  also  on  many  occasions  that  the  jurors  in  if  the' 
saying  the  truth  are  contrary  to  one  another,  so  that?"'^*'© 
they  cannot  decline  into  one  opmion.     In  which  case  ^^ent 
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Gianyiiie,  affortietur  assisa,  ita  q  apponantur  alii  jaxta  numerum 
1. 11.  c.  17.  majoris  partis  que  dissenserit,  vel  saltern  quatuor  vel 
sex,  et  adjungantur  aliis,  vel  etiam  p  seipsos  sine  aliis 
de  veritate  discutiat  &  judicent,  et  p  se  respondeat,  et 
eorum  veredictum  allocabitur,  et  tenebit  cum  quibus 
ipsi  convenerint;  sed  alii  ppter  hoc  non  erunt  con- 
victi,  sed  quasi  p  transgressione  amerciadi,  quia  adhuc 
bene  poterit  esse  q  ipsi  veritatem  dixerint,  et  alii 
mendacium,  quia  adhuc  convinci  poterunt  de  perjurio. 
Cum  aute  post  sacramentum  suum  dixerint  veredic- 
tum suum  sive  p  una  parte  sive  p  alia,  secimdi!lm 
eorum  dictum  proferetur  judicium,  nisi  aliquid  dixerint 
obscurum,  propter  quod  justiciarii  inducantur  ad  exa- 
minandum,  &  vel  adjudicabitur  seysina  querenti,  vel 
ipse  tenens  quietus  recedat  cmn  seysina  sua:  et  ali- 
quando  contingit  quod  utraque  pars  in  misericordia 
remanebit,  vel  una  tantum.  Et  eodem  modo  plures 
nominati  disseysitores  quidam  cadunt  in  pcenam  dis- 
seysinsa,  et  quidam  quieti  recedent.  Et  si  pro  tenente 
dixerint,  querens  tantmn  in  misericordia  &  non  plegii, 
quia  prosecutus  est,  licet  judicium  habuerit  contra- 
rium.  Possunt  etiam  recognitores  totam  rei  veritatem 
brevibus  &  paucis  yerbis  justiciariis  exponere,  si  omnia 
plana  sunt  &  apta,  &  nihil  in  obscuro.  Sed  si  talis 
oriatur  dubitatio  vel  obscuritas,  quod  solutio  diflSlcilis 
f.  186.  existat,  tunc  cogantur,  ea  quae  obscura  sunt  manifes- 
tiiLB  &  apertiiis  declarare,  si  hoc  eis  sit  possibile,  & 
justiciarii  secundiim  dicta  eorum  procedunt^  ad  judi- 
cium. Sed  si  illud  obscurum  vel  dubium  declarare 
non  possunt  aJiquo  modo,  s.  nee  ipsi  recognitores,  nee 
alii   qui   fuerint   ad   hoc  vocati   p   afforciamento,  tunc 

1  "procedant."    MS.  Bawl.  C.  160. 
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with  the  advice  of  the  court  the  assise  may  be  strength-  with  ono 
ened,  so  that  others  may  be  added  according  to  the  *°^*  ^^' 
number  of  the  greater  part  which  has  dissented,  or  at 
least  four  or  six,  and  let  them  be  adjoined  to  the  others, 
or  even  let  them  by  themselves  without  the  others  dis- 
cuss and  judge  respecting  the  truth,  and  let  them  answer 
by  themselves,  and  their  verdict  shall  be  allowed  and 
shall  hold  good  with  those  with  whom  they  agree ;  and 
the  others  shall  not  be  convicted  for  this  reason,  but 
shall  be  amerced  as  if  for  a  trespass,  for  it  may  still  be 
the  fact  that  they  have  spoken  the  truth  and  the  others 
a  falsehood,  wh6  may  still  be  convicted  of  perjury.  But 
when  after  their  oath  they  have  given  their  verdict 
either  for  one  party  or  for  the  other,  according  to  their 
declaration  let  judgment  be  pronounced,  imless  they 
have  said  something  obscure,  on  account  of  which  the 
justices  may  be  led  to  examine,  and  either  the  seysine 
shall  be  adjudged  to  the  plaintiff,  or  the  defendant  shall 
withdraw  acquitted  with  his  seysine:  and  sometimes  it 
happens  that  each  party  will  remain  at  mercy,  or  one 
only.  And  in  the  same  way  several  disseysors  by  name, 
some  fall  under  the  penalty  of  disseysine,  and  some 
shall  retire  acquitted.  And  if  they  have  spoken  for  the 
defendant,  the  plaintiff  only  is  at  mercy,  and  not  his 
sureties,  because  he  has  prosecuted,  although  he  has  had 
an  adverse  judgment.  The  recognisoi*s  also  may  ex- 
pound the  whole  truth  of  the  business  in  short  and  few 
words  to  the  justices,  if  all  things  are  plain  and  fitted, 
and  nothing  is  obscure.  But  if  such  doubtfulness  or 
obscurity  arises,  that  the  solution  is  difficult,  then  let 
them  be  compelled  to  declare  more  clearly  and  more  f.  186. 
openly  those  things  which  are  obscure,  if  this  is  possible 
for  them,  and  the  justices  according  to  their  declaration 
proceed  to  judgment.  But  if  they  cannot  clear  up  that 
obscurity  or  doubtfulness  iA  any  manner,  to  wit,  neither 
the  recoguisors  themselves  nor  the  others  who  have  been 
called  to  reinforce  them,  then  it  will  be  safer  that  the 


Digitized  by 


Google 


192  DE  ASSrSA  NOV^   DISSEYSIN-ffi. 

tutius  erit  q^  partes  inducantur  ad  concordiam,  si  fieri 
possit,  vel  ponatur  judicium  usque  ad  magnam  curiam, 
&  ibi  de  consilio  curiae  terminetur  negotium.  Si  au- 
tem  omnia  plana  sunt  quae  in  recordo  continentur, 
tunc  secundum  eorum  dicta  erit  procedendum,  &  si 
bene  juraverint,  stabitur  eorum  veredicto;  si  tfutem 
malfe,  locus  erit  cdvictioni:  si  autem  obscura  dixerint 
&  dubia,  ubi  unica  oratio  duplicem  habere  possit  in- 
teUectu,  vel  si  partes  minus  plenfe  fuerint  exainataB/ 
locus  erit  certificationi,  ut  infra  dicetur. 

Deve  Videndu  erit  igitur  utru   certum  dixerint  vel  incerl, 

dictojura-  daru  vel  obscurum,  vel  utru  dubitaverit  in  veredicto 
tonun.  Q^Q^  ygj  omnino  ignoraverint.  Item  utrum  dixerint 
aliquid  cotra  psona  querentis,  quare  assisam  portare 
non  possit,  vel  contra  psonam  tenentis,  quare  contra 
assisam  excipere  non  possit,  vel  qu6d  dicant  g  ppter 
errorem  in  brevi  stare  non  possit,  vel  respondent  se- 
cundilm  ea  quae  eis  injunguntur,  &  que  pertinent  ad 
assisam  tantum.  Si  autem  certum  dixerint  de  lis  quae 
ptinent  ad  assisam,  &  non  contra  bfe,  tunc  aut  verum, 
aut  faJsum.  Si  verum,  stabil  eorum  veredicto,  nee 
erit  timenda  convictio.  Si  ante  falsum,  tuc  aut  scien- 
ter aut  ignoranter:  si  scienter,  comitunt  j^urium,  si 
autem  ignoranter,  ut  si  fuerint  aliquo  justo  errore 
ducti,  de  gratia  excusantur.  Si  autem  incertum  dixe- 
rint, judex  examinare  debet,  ut  de  incerto  faciat  cer- 
tum, de  obscuro  clarum,  de  dubio  verum:  alioquin 
anceps  &  periculosum  erit  sacramentum,  &  inde  sequi 
poterit  fatuum  judicium.  Si  aut^m  juratores  omnino 
factum  ignoraverint,  &  nihil  de  veritate   sciverint,  ad- 

»  •'examinati.*'    MS.  Rawl.  C.  160. 
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parties  be  induced  to  agree,  if  it  be  possible,  or  let  the 
judgment  be  referred  to  the  high  court,  and  there  let 
the  business  be  determined  with  the  advice  of  the  court. 
But  if  all  things  are  plain  which  are  contained  in  the 
record,  then  proceedings  are  to  be  had  accordiag  to  their 
declarations,  and  if  they  have  well  sworn,  their  verdict 
shall  be  binding ;  but  if  ill,  there  will  be  place  for  a 
conviction ;  bitt  if  they  have  spoken  obscurely  and  du- 
biously, where  a  single  speech  may  have  a  double  mean- 
ing, or  if  the  parties  have  been  not  fully  examined,  there 
will  be  place  for  a  certificate,  as  will  be  explained  below. 

It  will  therefore  have  to  be  seen,  whether  they  have  «• 
spoken  with  certainty  or  with  uncertainty,  with  clearness  in^*^SSe*" 
or  with  obscurity,  or  whether  they  have  been  doubtful  'verdict  of 
in  their  verdict,  or  have  been  altogether  ignorant.  Like-  ®  J'"^"* 
wise  whether  they  have  said  anything  against  the  per- 
son of  the  plaintiff,  why  he  may  not  bring  an  assise,  or 
against  the  person  of  the  defendant,  why  he  may  not 
except  against  an  assise,  either  because  they  say  that  on 
account  of  an  error  in  the  writ  it  cannot  stand,  or  they 
answer  according  to  those  things,  which  are  enjoined 
to  them,  and  which  pertain  to  the  assise  only.  But  if 
they  have  spoken  with  certainty  concerning  those  things 
which  pertain  to  the  assise,  and  not  against  the  writ, 
then  it  is  either  true  or  fake.  If  true,  their  verdict 
must  stand,  nor  will  a  conviction  have  to  be  feared. 
But  if  false,  then  either  knowingly  or  ignorantly :  if 
knowingly,  they  commit  perjury ;  but  if  ignorantly,  a^  if 
they  have  been  led  by  any  just  mistake,  they  are  ex- 
cused of  grace.  But  if  they  have  spoken  with  uncer- 
tainty, the  judge  ought  to  examine,  that  he  may  make 
it  certain  out  of  what  is  imcertain,  clear  out  of  what  is 
obscure,  true  out  of  what  is  doubtful,  otherwise  their 
oath  will  be  doubtful  and  perilous,  and  hence  might  fol- 
low a  fatuous  judgment.  But  if  the  jurors  are  altogether 
ignorant  about  the  fact,  and  know  nothing  concerning 
the  truth,  let  there  be  associated  with  them  others  who 
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junganl  eis  alii,  qui  sciverint  veritatem.  Si  autem  tec 
adhuc  sciri  possit  Veritas,  tunc  dicere  oportebit  de  <ire- 
dulitate  &  de  coDScientia  ad  minus.  Et  in  quo  casu 
non  committunt  perjurium,  quia  contra  consdentiam 
non  vadunt,  ut  infra  pleniiis  dicetur  de  convictionibus. 
Locus  erit  certificationi  si  minus  plen^  fuerint  exami- 
nati,  vel  si  minus  plen^  responsum  sit  ad  interrogata, 
ita  q  obscura  dixerint,  vel  ambigua,  vel  justo  errore 
decepti  fuerint.  Item  si  contra  psonam  querentis  dix- 
erint, quare  non  competit  ei  assisa,  vel  contra  psonam 
tenentis,  q  excipere  non  possit;  si  falsd  hoc  dixerint, 
committunt  perjurium,  &  incidunt  in  convictionem, 
quia  capitur  assisa  in  modu  assisse,  quod  quidem  non 
esset,  si  caperetur  ut  jurata ;  ut  si  hujusmodi  exceptio, 
scilicet  causa,  status,  vel  conventio,  vel  conditio,  vel 
hujusmodi  k  parte  parti  opponeretur,  &  utraque  pars 
de  hoc  se  sponte  poneret  in  juratam,  cum  aliam  fort^ 
non  haberent  probationem.  Item  si  dicant  juratores, 
quod  breve  ineptfe  conceptum  est,  quia  erratum  est 
forte  in  comitatibus,  &  villarum  nominibus,  &  nomini- 
bus  personarum,  vel  cognominibus,  vel  etiam  nomini- 
bus dignitatum,  vel  hujusmodi :  non  erit  de  hoc  mult5 
curandum,  quia  hoc  ab  initio  non  fuit  k  tenente  ex- 
cipiendo  objectuin.  De  nominibus  ver6  comitatuum  & 
villarum  non  refert,  dum  tamen  de  loco  constiterit, 
nee  etiam  de  nominibus  personarum,  dum  tamen  con- 
f.  186  b.  stiterit  de  personis.  Et  quia  tenens  ab  initio  (si  vel- 
let)  excipere  posset  contra  breve  &  non  excepit>  ex 
quo  se  statim  in  assisam  posuit  errorem  dissimulans 
breve   tanqua  validum  approbavit,  &  etia  quamvis  ju- 
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know  the  truth.  But  if  even  thus  the  truth  cannot 
be  known,  then  it  will  be  requisite  to  speak  from  belief 
and  conscience  at  least  And  in  which  case  they  do  not 
commit  perjury,  unless  they  go  against  their  conscience, 
as  will  be  explained  more  fuUy  in  treating  of  convictions. 
There  wiU  be.  place  for  a  certificate,  if  they  have  been 
scantily  examined,  or  have  scantily  answered  to  the 
interrogatories,  so  that  they  have  spoken  obscurely  or 
ambiguously,  or  have  been  deceived  by  a  just  error. 
Likewise  if  they  have  spoken  against  the  person  of  the 
plaintifi*,  wherefore  he  is  not  entitled  to  an  assise,  or 
against  the  person  of  the  defendant,  that  he  cannot 
except :  if  they  have  said  this  falsely,  they  commit  per- 
jury and  fall  under  conviction,  because  the  assise  is 
held  after  the  manner  of  an  assise,  which  would  not  be 
the  case  if  it  were  held  after  the  manner  of  a  jury ;  as 
if  an  exception  of  this  kind,  to  wit,  a  cause,  state,  or 
convention,  or  condition,  or  such  like  should  be  raised 
by  one  party  against  the  other  party,  and  both  parties 
should  place  themselves  of  their  own  accord  on  this 
subject  upon  a  jury,  when  they  have  perhaps  no  other 
proof.  Likewise  if  the  jurors  should  say  that  the  writ 
has  been  wrongly  drawn,  because  there  has  been  an  error 
perhaps  in  the  counties  and  in  the  names  of  the  viUs, 
and  the  names  of  the  persons,  or  the  surnames,  or  in  the 
names  of  dignity  or  such  like ;  there  will  not  be  much 
importance  in  this,  because  this  objection  has  not  been 
taken  by  the  defendant  by  way  of  exception.  Concern- 
ing, however,  the  names  of  the  counties  and  the  viUs,  it 
does  not  much  matter,  provided  it  is  clear  respecting  the 
place,  nor  even  concerning  the  names  of  the  persons, 
provided  it  is  dear  respecting  the  persons.  And  because  f.  186  b. 
the  defendant  might  have  excepted  at  the  commence- 
ment (if  he  wished),  against  the  writ,  and  he  has  not 
excepted,  from  the  time  when  he  forthwith  put  himself 
on  the  assise  dissembling  the  error,  he  has  approved  the 
writ  as  if  it  were  valid,  and  even  although  the  jurors 
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ratores  in  hac  parte  erraverint,  perjurium  non  oomit- 
tunt,  cum  non  consentiant  falsitati,  quia  ille  qui  errat 
non  consentit.  Ite  sicut  ad  justiciarium  ptinet  dili- 
gentissima  examinatio,  ita  pertinet  ad  eum  justa  sen- 
tentiae  prolatio:  sed  ante  judicium  examinare  debet 
factum  &  dicta  juratorum,  ut  securfe  possit  procedere 
ad  judicium. 

6.  Et  cum  sacramentum  habeat  in  se  tres  comites, 
Mtmoit^  veritatem  s.,  justitiam,  &  judicium,  Veritas  habenda 
habetin  est  in  juratore,  justitia  &  judicium  in  judice.  Vide- 
comites.  *^^  tamen,  quod  aliquando  pertinet  judicium  ad  jura- 
tores,  cum  super  sacramentum  suum  dicere  debent 
(dum  tamen,  secundil^m  conscientiam)  si  talis  disseysi- 
verit  talem  vel  non  disseysiverit,  &  secundu  hoc  red- 
datur  judicium.  Sed  cum  ad  judicem  pertineat  justum 
proferre  judiciil  &  reddere,  opportebit  eum  diligenter 
deliberare  &  examinare  si  dicta  juratorum  in  se  veri- 
tate  contineant,  &  si  eorum  justu  sit  judicium  vel 
fatuum,  ne  si  contingat  eum  judice  eorum  dicta  sequi, 
&  eorum  judicium,  ita  falsum  faciat  judiciu  vel  fatuu : 
est  enim  falsum  judiciu  &  fatuuln,  ut  sic  esse  possit 
falsum  judicium  vel  fatuu,  ut  infra  plenius  dicetur  de 
convictionibiis. 

7.  Item  cum  superius  dicatur  quod  vicecomes  faciat 
beirtrMti-  tei^^^^tum  reseysiri  de  catallis,  &c.  &  tenemetu  esse 
tuidiseey-  in  pace,  illud  hodife  non  observatur,  sed  loco  illius 
^^^'  clausulae,  debet  judex  diligenter  providere,  quod  omnia 

dana  restituatur  disseysito,  cum.  constiterit  justiciariis 
per  sacramentum  juratorum  disseysina  esse  factam. 
Et  ita  diligens*  debet  esse  in  hac  parte  quod  omnia 
damna    restituantur    cum    ipsa    re,   ne    disseysitoribus 


*  "  Et  ita  diligcns  "  down  to  "  et  percipiendiB,"  omitted  in  MS.  Bawl. 
C.  160. 
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may  have  erred  in  this  part,  they  do  not  commit  per- 
jury, since  they  are  not  consenting  to  a  falsehood,  be- 
cause he  who  errs,  does  not  consent.  Likewise  as  a 
most  diligent  examination  belongs  to  the  justiciary,  so  a 
just  delivery  of  a  sentence  pertains  to  him ;  but  he  ought 
before  the  judgment  to  examine  the  fact  and  the  decla- 
rations of  the  jurors,  that  he  may  proceed  securely  to 
judgment. 

And  since  the  oath  has  in  itself  three  companions,        6* 
truth,  to  wit,  justice,  and  judgment,  truth  is  to  be  found  oath  has 
in  the  jurors,  justice  and  judgment  in  the  judge.     It  '^^  ***«^ 
seems,  however,  that  sometimes  judgment  pertains  to  panions. 
the  jurors,  when  they  ought  to  say  upon  their  oath 
(provided,  however,  according  to   their  conscience),  if 
such  an  one  has  disseysed  such  an  one,  or  has  not  dis- 
seysed  him,  and  according  to  this  let  judgment  be  ren- 
dered.    But  since  it  belongs  to  the  judge  to  pronounce 
and  to  render  a  just  judgment,  it  will  behove  him  dili- 
gently to  deliberate  and  examine,  if  the  declarations  of 
the  jurors  contain  in  themselves  the  truth,  and  if  their 
judgment  has  been  just  or  fatuous,  lest  it  should  happen 
that  if  he  as  judge  should  follow  their  declarations  and 
their  judgment,  he  should  make  a  false  or  a  fatuous 
judgment :  for  it  is  a  false  and  fatuous  judgment,  that 
it  might  be  so  a  false  or  fatuous  judgment,  as  will  be 
explained  more  fully  below  in  treating  of  convictions. 

But  what  has  been  said  above  that  the  viscount  ought        7. 
to  cause  the  tenement  to  be  reseysed   of  its  chattels,  onght  to  be 
&c.,  and  the  tenement  to  be  in  peace,  that  is  not  ob-  restored  to 
served   in  the  present  day,  but  in   the  place   of  that  seyRce. 
clause,  the  judge  ought  diligently  to  provide,  that  all 
his  losses  should  be  made  good  to  the  disseysee,  when  it 
has  been  made  dear  to  the  justiciaries  by  the  oath  of  the 
jurors  that  a  disseysine  has  been  made.     And  he  ought 
to  be  thus  diligent  in  this  part  that  all  the  damages  be 
made  good  with  the  thing  restored,  lest  to  disseysors  in 
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imposterum  ex  negligentia  eorum  detur  voluntas  vel 
materia  delinquendi  p  disseysina,  &  ne  ex  alieno 
damno  lucrum  reportant  vel  c5modum.  Yidendum  est 
igitur  quid  debeat  restitui  disseysito,  &  sciendum  quod 
ipsa  res  cum  fiructibus  omnibus  medio  tempore  poep- 
tis,  s.  a  tempore  disseysinse  usq  ad  judicium  perceptis 
&  pcipiendis,  quia  quavis  quis  disseysinam  fecerit, 
cataJla  sua  inventa  &  illata  in  tenemento^  amittere 
non  debet  Item  quod  tenementum  esse  debeat  in 
pace  non  dicitur  sine  causa,  quia  ex  quo  vicecom 
breve  regis  susceperit,  non  debet  tenements  vel  pos- 
sessio  ad  alium  transferrin  nee  injuria  minui  nee  au- 
geri,  sed  omnia  in  pace  debent  remanere  usq  ad  cap- 
tionem  assisae,  &  hoc  si  omnino  ejectus  fuerit  a 
tenemento.  Si  autem  impeditus  quo  minus  quiete  & 
in  pace  uti  possit,  licet  k  tenemento  omnino  ejectus 
non  fuerit,  recuperabit  principaliter  pacem  &  quietem, 
&  prseterea  secundari6  omnia  dana,  qusd  sustinuerit  p 
prsedictum  impedimentum.  Item  etia  etsi  non  onmino 
ejectus  fuerit,  tamen  alius  usus  fiut  in  suo  contra  sua 
voluntate,  recuperabit  libertate  &  quietem,  &  exdudet 
servitutem.  Recuperabit  etiam  omnia  damna  quae  sus- 
tinuerit per  predictimi  usimi  injustum. 

8.  Disseysitor  autem  p  disseysina  triplicem  poenam  sus- 

Sswys^     tinebit,  &  aliquando  quartam  sustinere  deberet.     Prima 

torismul-   enim  talis  est,  quod  erit  in  misericordia   domini  regis, 

pro  qualitate  &  modo  disseysina   poena   habebit   majo- 

rem  vel  minorem,  ut  si   cum   armis  vel   sine,  &  nun- 

quam  minor  erit  misericordia  qu^  reperiuntur  damna. 

f.  187.     Item  pcenam  habebit,  quae  dici  potent  quarta,  propter 

pacem.     Item  si  roberiam  fecerit  cima  disseysina,  poena 

1 "  texxemexxtum,"  MS.  Rawl.  C.  160. 
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future  from  the  negligence  of  the  justiciaries  there  should 
be  given  the  will  or  the  means  of  offence  by  a  disseysine, 
and  lest  they  may  obtain  for  themselves  gain  or  advan- 
tage from  the  damage  of  another.  We  must  see,  there- 
fore, what  ought  to  be  restored  to  the  disseysee,  and  it 
is  to  be  known  that  the  thing  itself  with  all  the  fruits 
accruing  frx>m  it  in  the  mean  time,  that  is,  accruing  or 
to  accrue  from  it  from  the  time  of  the  disseysine  to  the 
judgment,  because  although  a  person  has  made  a  dis- 
seysine, he  ought  not  to  lose  his  chattels  found  there  and 
brought  into  the  tenement.  Likewise  that  the  tenement 
should  be  in  peace  is  not  said  without  cause,  because 
from  the  time  that  the  viscount  received  the  king's  writ, 
the  tenement  or  possession  ought  not  to  be  transferred 
to  another  person,  nor  to  be  diminished  unjustly,  nor  to 
be  increased,  but  aU  things  ought  to  *  remain  in  peace 
until  the  holding  of  the  assise,  and  this  if  he  has  been 
altogether  ejected  from  the  tenement.  But  if  he  has 
been  hindered  from  using  it  in  quiet  and  in  peace, 
although  he  has  not  been  altogether  ejected  from  the 
tenement,  he  shall  recover  principally  peace  and  quiet, 
and  secondarily  besides  this  aU  the  damages  which  he 
has  sustained  from  the  aforesaid  hinderance.  Likewise, 
although  he  has  not  been  altogether  ejected,  yet  [if] 
there  has  been  another  use  of  his  property  against  his 
will,  he  shall  recover  liberty  and  quiet,  and  shall  exclude 
the  service.  He  shall  also  recover  all  the  damages  which 
he  has  sustained  from  the  aforesaid  unjust  use. 

But  the  disseysor  shall  undergo  a  triple  penalty  for       8. 
the  disseysine,  and  sometimes  ought  to  imdergo  a  fourth,  ^a^f^i^ 
For  the  first  is  of  this  nature,  that  he  will  be  at  the  penalty  of 
mercy  of  the  lord  the  king,  according  to  the  quality  and  ^^   "®^' 
manner  of  the  disseysine  he  will  have  a  greater  or  a  less 
penalty,  as  if  he  has  done  it  with  arms  ^or  without,  and 
the  amerciment  will  never  be  less  than  the  losses  have 
been  found  to  be.   Likewise  he  will  have  a  penalty,  which    f.  187. 
may  be  called  the  fourth  on  account  of  the  peace.    Like- 
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habebit  triplicatam,  scilicet  pro  disseysina  misericor- 
diam,  pro  pace  prisonam,  pro  roberia  gravem  redemp- 
tionem,  vitam  autem  non  amittet,  nee  membrum  prop- 
ter roberia,  cum  criminaliter  non  agatur,  nee  procedatur 
versus  eum  p  appellum.  Dabit  etia  disseysitor  vice- 
coiti  ^  disseysina  unum  bovem  vel  quinq  solidos,  dum 
tamen  principalis  disseysitor  extiterit.  Illi  vero  qui 
in  auxilio  vel  fortia,  vel  consilio  extiterint,  nullum 
dabunt,  licet  m  quibusda  com  aliter  fuerit  observatum 
(principalis  dico)  secundum  quod  fuerit  unus  vel  plures, 
&c.  Item  damna  dabit  p  sacramentum  juratorum  esti- 
manda,  &  per  justiciarios  (si  opus  fuerit)  taxanda,  ad 
minorem  quantitate,  si  juratores  fortfe  modu  excesse- 
rint,  ad  plus  autem  estimari  non  debent  a  justiciariis 
quam  juratores  dixerint  in  sacramento,  nisi  fortfe  jura- 
tcXres  ilia  dana  ex  certa  scientia  ad  minus  taxaverunt 
quam  deceret.  Quod  quide  non  expedit,  ut  predictum 
eat,  si  disseysitor  de  damno  alieno  lucrum  rfportaret. 
Sunt  enim  multi  magnates,  &  alii  potentiores,  qui 
gpter  lucrum,  quod  inde  consequi  sperant,  plures  faci- 
unt  disseysinas,  quas  quidem  ali^s  non  essent  facturi, 
nisi  propter  lucrum:  quia  cum  de  exitibus  terraru  & 
fructibus  ex  longo  tempore  magna  summa  pecunie,  & 
ali4s  c5n\odum  aJiud  perceperint,  credunt  se  posse 
evadere  de  misericordia  per  summa  minimam,  &  ita 
lucri  facere  quod  excedit,  quia  ssepius  juratores,  ex 
quo  tenementum  disseysitoribus  auferunt,  nolimt  eos 
gravare  per  damna,  ut  sic  utramq  partem  reddant 
pacificam  &  pacificatam. 

o  fiJiter  "^^  ^^®  igitur  occasionem   in  jure   tollendam,  justi- 

jnsticiarii  ciarii   non   negligenter  sed  diligenter  examinent  &  in- 

?1wm^?  quirat,   que    damna   facta    sint    in   domibus,   gardinis, 
damiiis. 
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wise  if  he  has  committed  a  robbery  with  tlie  disseysine,  he 
shall  have  a  triple  penalty,  to  wit,  an  amerciment  for  the 
disseysine^  imprisonment  for  [the  breach  of]  the  peace,  a 
heavy  ransom  for  the  robbery ;  but  he  shall  not  lose  his 
life  nor  a  limb  for  robbery,  since  the  proceedings  against 
him  are  not  criminal,  nor  are  they  commenced  by  an  accu- 
sation. The  disseysor  shall  also  give  to  the  viscount  for 
the  disseysine  an  ox  or  five  shillings,  provided  he  is  the 
principal  disseysor.  But  those  who  have  been  assisting, 
or  accessory,  or  advising,  shall  give  nothing,  although  in 
some  counties  it  is  otherwise  observed  (I  mean  the  prin- 
cipal disseysor)  according  as  there  are  one  or  more,  &c. 
Likewise  he  shall  pay  damages,  to  be  estimated  by  the 
oath  of  the  jurors,  and  to  be  taxed  (if  necessary)  by  the 
justices  at  a  less  quantity,  if  the  jurors  have  by  chance 
exceeded  the  pr^piif  measure,  but  they  ought  not  to 
be  estimated  WJjKSr  by  the  justices  than  the  jurors  have 
estimated  tl^mon  their  oath,  unless  the  jurors  by  chance 
have  estiji^Kted  those  damages  from  a  certain  knowledge 
at  less^^an  was  proper.  Which  is  not  expedient,  as 
aforesaid,  if  the  disseysor  should  carry  away  gain  by 
another's  damage.  For  there  are  many  magnates,  and 
others  more  powerful,  who  on  account  of  the  gain  which 
they  thereby  hope  to  make,  cause  many  disseysines  to  • 
be  made,  which  they  would  otherwise  not  do,  except  for 
the  sake  of  the  gain,  for  when  they  have  derived  a  large 
sum  of  money  and  otherwise  great  advantage  from  the 
produce  and  fruits  of  the  land  during  a  long  interval  of 
time,  they  believe  that  they  can  escape  by  an  amerci- 
ment for  a  small  sum,  and  so  may  make  a  profit  of  the 
excess,  because  oftentimes  jurors,  at  the  time  when  they 
take  away  the  tenement  fi:om  the  disseysors,  are  un- 
willing to  burden  them  with  damages,  that  so  they  may 
render  each  party  peaceable  and  pacified. 

To  remove  therefore  such  an  occasion  for  maJ-adminis-        9. 
tering  justice,  the  justices  shall  not  negligently  but  dili-  ?^c^® 
gently  examine  and  inquire  what  damages  have  been  ought  to 
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boscis,  &  aliis,  &  quod  vastum  fecerint  disseysitores, 
&  quod  exilium,  &  qua  distiiotionem  &  qualiter,  & 
pro  quanto  (cum  hujusmodi  facta  fuerint)  possunt 
meliiis  &  utiliiis  emendari.  Item  inquirere  oportet, 
quid  pceptum  fuerit  in  fructibus,  &  bladis,  &  redditi- 
bus,  &  aliis  terrarum  oomoditatibus.  Item  estimare 
oportet  diligenter  quale  c5modum  habitiuns  esset  dis- 
seysitus^  si  a  tenemeto  non  fuisset  ejectus.  Item  si 
cum  res  restituatur  disseysito,  sicut  fundus,  tenemtum, 
vel  hujusmodi,  habeda  erit  ratio  rerum  ablataixim,  quse 
cum  ipsa  re  restituantur,  sicut  sunt  arma,  utensilia, 
equi,  &  boves,  &  hujusmodi,  &  que  aliquado  etia  sine 
ipsa  re  restitui  debent,  sive  ibi  fuerit  disseysina  sive 
non ;  &  si  hujusmodi  res  non  restituantur,  tamen  semp 
durabit  jurisdictio  justiciarionim,  donee  fuerint  cum 
ipsa  re  restitutse.  Ite  ones  res  restitued83  sunt,  & 
non  solum  que  gpria^  fuerunt  ipsius  disseysiti,  verum 
etia  omnes  iUae  quse  apud  ilium  depositse,  commodatse, 
vel  impignorate  fuerunt,  vel  quarum  usum,  vel  usum 
fructuum  habuit,  vel  que  ei  locate  fuerant,  quia  heec 
omnia  sub  (habendi)  verbo  continentur.  Ite  non  so- 
lum hse  res,  que  tunc  fuerunt  cum  disseysina  facta  esset, 
verumetia  &  quicquid  postea  desiit  illic  esse,  ut  si 
pecora  mortua  sint  post  disseysina:  quia  licet  dissey- 
sitor  amiserit,  &  danum  senserit,  hoc  non  erit  impu- 
tandum  disseysito.  Item  si  sedes  incendio  cosumptse 
fuerint,  earum  precium  restitui  debet  p  assisam,  quia 
disseysitor  ad  casus  fortuitos  tenebitur.  Ite  non  solum 
f.  187  b.  restituendee  sunt  res  quae  illic  habuit  disseysitus  cum 
disseysiretur,  verdm  etiam  sive  in  eo  loco  a  quo  de- 
jectus  est,  sive  in  omni   possessione:   quia  ad  omnem 

1  "ProprifiB,"  MS.  Rawl.  C.  160. 
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done  in  the  houses,  gardens,  woods,  and  other  places,  and  inqoire 
what  waste  the  disseysors  have  caused,  and  what  exile,  J^^gf 
and  what  distress,  and  in  what  manner,  and  for  how 
much  (when  these  things  have  been  done)  they  can  be 
better  and  more'usefully  amended.  Likewise  they  ought 
to  inquire  what  has  been  received  by  way  of  firuits  and 
com  and  rents  and  other  commodities  of  the  lands.  Like- 
wise they  ought  to  estimate  diligently  what  advantage 
the  disseysee  would  have  had  if  he  had  not  been  ejected 
from  his  tenement.  Likewise  when  the  property  is 
restored  to  the  disseysee,  as  the  ground,  the  tenement, 
and  such  like,  regard  must  be  had  for  the  things  taken 
away,  which  should  be  restored  together  with  the  pro- 
perty itself,  such  as  arms,  utensils,  horses  and  oxen,  and 
such  like,  and  which  sometimes  ought  to  be  restored 
without  the  property  itself,  whether  there  has  been  a 
disseysine  or  not ;  and  if  things  of  this  kind  are  not 
restored,  nevertheless  the  jurisdiction  of  the  justices  will 
always  last  till  they  have  been  restored  together  with 
the  thing  itself  Likewise  all  the  things  are  to  be  re- 
stored, and  not  those  things  which  were  the  property  of 
the  disseysee,  but  likewise  all  those  things  which  were 
deposited  with  him  or  lent  to  him,  or  pledged  to  him,  or 
of  which  he  had  the  use  or  the  firuits,  or  which  were 
lent  to  him,  for  all  these  things  are  contained  under 
word  "have."  Likewise  not  only  these  things  which 
were  there  when  the  disseysine  was  made,  but  also 
whatever  ceased  to  be  there  afterwards,  as  if  the  sheep 
have  died  after  the  disseysine ;  because  although  the 
disseysor  has  lost  them  and  felt  the  loss,  this  is  not  to 
be  set  to  the  account  of  the  disseysee.  Likewise  if 
buildings  have  been  consumed  by  fire,  their  price  ought 
to  be  restored  by  an  assise,  because  the  disseysor  will  be 
liable  for  all  accidents.  Likewise  not  only  are  the  things 
to  be  restored  which  the  disseysee  had  there  when  he  f.  187  b. 
was  disseysed,  but  likewise  if  he  had  any  in  that  place 
from  which  he  was  disseysed,  or  in  any  possession :  be- 
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partem  passessionis  refertur,  qua  quis  caruit  cum  fue- 
rit  disseysitus.  Ite  k  [die  quo  quis  disseysitus  est, 
fructuum  ratio  habenda  est,  &  non  retro  coputantur. 
Item  rerum  mobilium  que  tunc  ibi  fuerant  coputandi 
sunt  fructus,  ex  quo  quis  dissey3itus  fuit;  &  non  so- 
lum fructuum  ratio  liabeda  est,  sed  etiam  omnis  utili- 
tatis  omnium  rerum,  quae  ille  habiturus  esset,  si  non 
esset  disseysitus.  A  judice  aute  estimanda  sunt  damna, 
vel  ad  plus  vel  ad  minus,  habita  ratione  meliorationis, 
&  secundiim  quosdam  videtur  contrarium,  quia  dissey- 
sitor  meliorationem  fecit  ad  opus  suu  pprium,  &  non 
ad  opus  disseysiti :  &  ideo  videtur  q  melioratio  cedit 
cum.  terra,  &  ex  quo  disseysitor  alienu  scienter  melio- 
ravit,  donasse  videtur,  scivit  enim  aut  scire  debuit. 
Sed  revera  melioratio  minuit  damna,  &  exonerat  dis- 
seysitorem  in  parte,  &  aliquando  in  toto,  ut  p  ex- 
emplum :  p  assisam  isiS}  ipse  qui  disseysivit  tenetur 
rem  disseysita  restituere,  licet  tempore  assisae  captae, 
du  tamen  post  impetrationem,  non  possiderit  disseysi- 
tor, sed  ad  alium  transtulerit,  sive  ille  ad  quem  res 
translata  fuerit,  ulterius  transtulerit  ad  plures  manus, 
sive  no,  cum  res  per  impetrationem  diligentem  &  pro- 
secutionem  diligentem  litigiosa  effecta  fuerit.  Item 
videndum  quis  teneatur  ad  damna  restituenda,  &  quis 
non,  &  secundum  hoc^  oportet  considerare  rigorem 
juris  vel  sequitatem,  s.  q  jus  est  ars  boni  &  aequi,  & 
sciendum  quod  illi  participes  esse  debent  in  damno, 
qui  participes  fuerunt  in  lucro:  s.  omnes  principales 
quatenus  sufficiunt,  &  si  non  sufficiunt,  time  recurren- 
dum  est  ad  alios  de  forcia  &  consilio. 


1 «  per  assisam  autem  ipsam,"  MS.  Rawl.  C.  160. 

2  "  et  secundum  hoc  '*  down  to  "  lucro,"  omitted  in  MSS.  Bawl,  C. 
160  and  159. 
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cause  reference  is  had  to  every  part  of  the  possession,  of 
which  any  one  has  been  deprived  when  he  has  been 
disseysed.  Likewise  from  the  day  on  which  he  was 
disseysed,  an  account  is  to  be  made  up  of  the  fruits,  and 
they  are  not  to  be  computed  back.  Likewise  the  fruits 
of  the  movables,  which  have  been  there  at  the  time,  are 
to  be  computed  from  the  time  when  a  person  was  dis- 
seysed, and  not  only  an  account  has  to  be  made  up  of 
the  fruits,  but  also  of  all  the  utility  of  all  the  things 
which  he  would  have  had,  if  he  had  not  been  disseysed. 
But  the  damages  are  to  be  estimated  by  the  judge,  either 
more  or  less,  regard  being  liad  to  the  amelioration,  and 
according  to  some  persons  the  contrary  seems  right, 
because  the  disseysor  has  made  the  amelioration  for  his 
own  use,  and  not  for  the  use  of  the  disseysee,  and  for  this 
reason  it  seems  that  the  amelioration  goes  with  the  land ; 
and  since  the  disseysor  has  knowingly  improved  another 
person's  land,  he  appears  to  have  made  a  donation  [of  his 
improvements],  for  he  knew  or  ought  to  have  known  it. 
But  in  reality  an  amelioration  diminishes  the  damage, 
and  exonerates  the  disseysor  in  part,  and  sometimes  alto- 
gether, as  for  example :  by  that  assise  the  disseysor  is 
bound  to  restore  the  thing  disseysed,  although  at  the 
time  of  holding  the  assise  he  had  it  not,  provided  how- 
ever he  has  ceased  to  have  It  after  the  writ  has  been 
sued  out,  and  has  transferred  it  to  another,  whether  he  to 
whom  the  thing  has  been  transferred  has  further  trans- 
ferred it  to  several  hands  or  not,  since  the  thing  through  a 
diligent  suing  out  of  the  writ  and  a  diligent  prosecution 
of  it  has  become  litigious.  Likewise  it  is  to  be  seen 
who  is  bound  to  restore  the  damage,  and  who  not,  and 
according  to  this  we  ought  to  consider  the  rigour  of  the 
law  or  the  equity,  to  wit,  because  right  is  the  art  of  what 
is  good  and  equal,  and  it  is  to  be  known  that  they  ought 
to  share  in  the  loss  who  have  partaken  of  the  gain,  that 
is  all  the  principals,  as  far  as  they  suffice ;  and  if  they  do 
not  suffice,  then  recourse  must  be  had  against  the  acces- 
sories and  the  advisers. 
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Cap.  XX. 

^     !•  Dictu  est  supra  quid    luris,  si   tenes    nihil  velit  vel 

tionibiu.  sciat  dicere  cotra  assisam,  vel  excipere  quare  remaneat 
Exceptio  imppetuum  vel  ad  tempus.  Nunc  autem  dicendum  si 
breve,  sive  veKt  excipere,  sive  contra  breve,  sive  contra  psonam 
ri^ctio-  q^^rentis,  sive  contra  assisam.  Sunt  enim  exceptiones, 
nem.  qusd  compctunt  contra  breve,  &  assisam   differunt,  sed 

Britton,!.  non  perimunt.  Sunt  etiam  qusedam  exceptiones  contra 
§  1.  personam  querentis,  que  assisam  omnmo  penmunt.    Est 

Fieta,283.  enim  peremptoria  brevis,  &  dilatoria  judicii,  est  etiam 
quaedam  peremptoria  quantilm  ad  personam  unius  & 
dilatoria  judicii,  &  non  peremptoria  quantum  ad  per- 
sonam alterius ;  ut  si  querens  actionem  non  habeat, 
sed  alius,  &  competat  alteri  actio,  sed  non  sibi.  Item 
sicut  competit  contra  personam,  ita  competit  contra 
assisam.  Si  autem  breve  non  valeat  ab  initio,  non  erit 
ulterius  procedendum.  Si  autem  breve  valeat,  tunc 
recurrendum  est  ad  personam,  &  videndum  si  ei  cope- 
tat  querela  vel  non;  postea  vero  ad  assisam,  si  tenens 
f.  188.  injuste  &  sine  judicio  disseysiverit  ipsum  querentem, 
ut  dicit,  de  libero  tenemento  suo  in  tali  villa  &  post 
talem  terminum. 

^^^'  .  Inprimis  autem  oportet  cofirmare  breve  confirmatS* 
ffantur  ad  jurisdictione,  sic  ut  justiciarii  habeat  potestatem  judi- 
proc^^^  candi,  &  autoritatem  superioris,  ut  per  breve  speciale, 
vel  per  generalem  summonitionem,  ut  supra  videri 
possit  in  principio  manifesto.  Cu  autem  confirmata 
fiierit  persona  justiciarii,  oportet  q_  breve  competens 
sit   actioni.    Item  quod   querens  habeat  actionem,   & 
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Chapter  XX. 

We  have  explained  above  what  is  the  right,  if  the        i. 
defendant  does  not  wish    or  know  to  say  anything  tioM?*^^' 
against  the  assise,  or  object  why  it  should  be  a  remanet  4^  excep- 
for  ever  or  for  a  tioie.     Now  we  must  consider  if  he  the^wntor 
wishes  to  object  either  against   the  writ,  or  against  ?fif^?t*^e 
the  person  of  the  plaintiff,  or  against  the  assise.     Fortion. 
there  are  exceptions  which  may  be  taken  against  the 
writ,  and  which  delay,  but  are  not  fatal  to^^t.    There 
are  also  exceptions  against  the  person  of  the  plaintiff, 
which  are  altogether  fatal  to  the  assise.     For  there  is 
a  peremptory  exception  to  the  writ  and  which  defers 
the  trial,  there  is  also  an  exception,  which  is  peremptory 
as  regards  the  person  of  one  and  defers  the  trial,  and 
not  peremptory  as  regards  the  person  of  another,  as  if 
the  plaintiff  has  no  right  of  action,  but  another  person 
has,  and  another  person  and  not  he  himself  is  entitled 
to  bring  an  action.     Likewise  as  an  exception  may  be 
taken  to  the  person,  so  it  may  be  taken  to  the  assise. 
But  if  the  writ  is  not  valid  from  the  commencement, 
then  no  further  proceedings  are  to  be  taken.    But  if 
the  writ  is  valid,  then  recourse  must  be  had  to  the 
person,  and  it  is  to  be  seen  if  he  is  entitled  to  a  plaint 
or  not;   but  afterwards  recourse   may  be  had  to  the 
assise,  if  the   defendant  has   unjustly  and  without  a     f.  iss. 
judgment  disseysed  the  plaintiff,  as  he  says,  from  his 
free  tenement  in  such  a  vill  and  after  such  a  term. 

In  the  first  place  he  ought  to  confirm  the  writ  by        2. 
confirming  the  jurisdiction,  so  that  the  justices  should  thinL  are 


have  the  power  of  judging  and  the  authority  of  a  su-  ^equ 

T  .  -I  .,         ,  ,  that  the 

penor,  as  by  a  special  writ  or  by  a  general  summons,  as  assise 
may  be  seen  clearly  in  the  beginning.    But  when  the  "^^'^fL 
person  of  the  judge  has  been  confirmed,  it  is  requisite 
that  the  writ  eJliould  be  applicable  to  the  action.    Like- 
wise that  the  plaintiff  should  have  a  right  of  action, 
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tenens  habeat  exceptione,  &  quod  certa  res  in  judicium 
deducatur^  ut  supra. 

3.  Coufirmata  igitur  psona  justiciarii,  &  audito  brevi, 

tioJbu?^  excipiat  tenens  inprimis  contra  breve,  si  videat  sibi 
contra  exceptionem  competere.  Multipliciter  enim  excipi  po- 
"7*'  terit  cotra  breve,  ut  si  in  se  vitiosum  sit,  si  appensum 
§  2.  '  fuerit  sigillu  adulterinum,  vel  etia  si  rasura  si^  in  loco 
neta,t6.  auspecto,  ubi  nomina  scribuntur,  &  non  jura.  Item  si 
in  se  cotineat  aliquam  falsitatem,  q  non  habeat  in 
verbis  cancellarie  ordinate  dispositionem,  nee  verborum 
ordinem,  nee  stilum  calami,  ita  q  concordet  manibus 
notariorum.  Suspitio  etiam  esse  poterit,  in  nominibus 
tenementorum,  locoru,  &  aliorum  quae  simt  judicii 
principaHa,  &  quae  certa  sunt,  &  que  varietatem  non 
admittunt.  In  aliis  vero  quae  juris  sunt  non  est  mul- 
tum  curandum  de  rasura,  quia  rasura  in  illis,  que  juris 
sunt,  non  multum  inducit  suspicionis.  Jura  enim  & 
consuetudines  &  alia  quae  communia  sunt  omnibus, 
ubique  scribi  possunt,  nisi  hujusmodi  suspicionem  in- 
ducant  calami  diversitas,  vel  atramenti;  &  si  in  loco 
suspecto  inveniatur  rasura,  videndum  erit  &  distin- 
guendum,  utrum  brevia  sunt,  quae  diriguntur  vicecomi 
tibus,  clausa  vel  aperta.  Item  utrum  id  quod  suspectu 
est  in  cancellaria  sit  emendatum,  vel  ab  alio  sicut  a 
clerico  vie.  si  dausum  fuerit,  vel  apertum  sit,  si  no- 
men  alicujus,  vel  aliud  quid,  prius  scriptum  inconsultfe, 
deletum,  q  ex  hoc  presumi  possit  vehementer,  ut  si 
breve  iUud  aliquo  tempore  sub  alio  nomine  recitatum 
fuerit  &  auditum,  &  qui  hoc  veraciter  protestentur, 
ille  qui  super  hoc  conventus  fuerit  &  convictus,  dum 
querela   tamen    prius    in  judicium   deducatur,  &  facta 

»"8iV'MS.  Rawl.  C.  160. 
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and  the  defendant  a  right  of  exception,  and  that  a  thing 
certain  should  be  brought  into  judgment  as  above. 

The  person  of  the  judge  having  been  confirmed  and  ^^ 
the  writ  having  been  read  aloud,  let  the  defendant  in  ceptions 
the  first  place  except  against  the  writ,  if  he  sees  that  he  against 
is  entitled  to  except.  For  manifold  exceptions  can  be 
taken  to  the  writ,  as  if  it  be  faulty  in  itself,  if  it  has 
an  adulterine  seal  appended  to  it,  or  if  there  be  an 
erasure  in  a  suspected  place,  where  the  names  and  not 
the  rights  are  written.  Likewise  if  it  contains  in  itself 
some  falseness,  that  it  has  not  in  the  words  of  the  chan- 
cery the  ordinary  arrangement,  nor  an  order  of  words, 
nor  a  style  of  the  pen,  such  as  would  agree  with  the 
hands  of  notaries.  There  may  be  also  suspicion  in  the 
names  of  the  tenements,  of  the  places,  and  other  things 
which  are  the  principal  matters  of  a  judgment,  and  which 
are  certain,  and  which  do  not  admit  of  variation.  But 
in  other  things  which  are  concerned  with  the  right  there 
is  not  much  regard  to  be  paid  to  an  erasure,  for  an 
erasure  in  those  things  which  are  concerned  with  the 
right  does  not  cause  much  suspicion.  For  rights  and 
customs  and  other  things,  which  are  common  to  all,  may 
be  written  anywhere,  unless  the  difference  of  the  pen 
or  of  the  ink  induce  suspicion;  and  if  the  erasure  is 
found  in  a  suspected  place,  it  is  to  be  seen  and  to  be 
distinguished,  whether  they  are  writs  which  are  directed 
to  the  viscounts  dose  or  open;  likewise  whether  that 
which  is  suspected  has  been  amended  in  the  chancery, 
or  by  another  person,  such  as  the  clerk  of  the  sheriff, 
if  it  was  a  close  writ  or  an  open  writ,  if  the  name  of 
any  person  or  something  else,  which  was  written  first 
carelessly,  has  been  obliterated,  which  may  be  strongly 
presumed,  so  that,  if  that  writ  has  been  at  some  time 
read  and  heard  under  another  name,  and  there  are  some 
who  bear  witness  to  the  truth  of  this,  he  who  has 
been  convened  and  convicted  for  this,  provided,  however, 
the  complaint  be  first  brought  into  judgment  and  an 
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inquisitione  culpabilis  inveniatur,  tonqua  falsarius  pu- 
niatur.  Item  videndum  erit,  si  tempore  datee  aliqua 
fiierit  causa  impetrandi  vel  nulla,  &  ideo  respicieda 
erit  data,  si  fortfe  deleta  fiierit  vel  in  aliquo  mutata, 
&  p  hoc  erit  suspicio  de  data,  &  q  non  valet  impe- 
tratio,  quae  nulla  est  nisi  subsit  causa  vera  impetrandi. 
Et  q  cadere  debeat  breve,  probatur  in  itinere  W.  de 
Balegh  in  comitatu  War?,  assisa  novae  disseysine  si 
Gerardus  filius  WUlielmi.  Item  si  de  cosimili  brevi 
&  etiam  assisa  omnino  se  retraxerit,  &  tamen  non 
ppter  vitiiun  &  errorem.  Item  si  prius  incepit  agere 
de  seysina  aliena  quam  ppria,  per  assisam  mortis  an- 
tecessoris,  p  breve  de  ingressu,  vel  per  breve  de  recto, 
vel  p  aliud  qualecunque,  ordine  brevium  non  obser- 
vato.  Item  si  aliquid  consimile  impetravit  coram  eo- 
dem  judice  vel  diverso,  k  cujus  gsecutione  per  licen- 
tiam  vel  alio  modo  non  recessit.  Item  si  impetratum 
fuerit  cotra  jus  commune,  quod  plures  querentes  in 
uno  brevi  contineantur,  ubi  diversse  sint  querelas, 
diversse  persons,  &  diversse  disseysinae,  nisi  ubi  uni- 
cum  faerit  jus  &  diversse  persona  sicut  unus  hsBres, 
sicut  sunt  iin  qui  cohseredes  sunt  &  participes  &  tenu- 
erint  in  communi. 

f.  188  b.       Item  error  pimit  breve,  sed  non  judicium,  nee  assi- 
^    ^'       sam.      Error   aute   multiplex   esse   poterit  in  persona 

Qaod  error  .•         x     •  -x   •         j.        j  x 

multiplex  querentis,  ut  si  erravent  impetrando  contra  personam 
®'^'  ..  €gus,  qui  nomine  possidet  alieno,  &  non  gprio,  ut  fir- 
§6.  ^'*  '  marius,  vel  prior,  vel  canonicus  amotibilis,  ut  predic- 
Fleta,  284.  tim^  est,  &  inferius  dicetur,  nee  talibus  competit  excep- 
tio,  nee  querela.  Ite  procedere  non  debet  assisa  propter 
errorem  nominis,  ut  si  pro  Henrico   ponatur  in  brevi 
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inquest  having  been  held  he  is  found  guilty,  should  be 
punished  like  a  forger.  Likewise  it  is  to  be  seen  if 
at  the  time  of  the  date  there  was  any  cause  for  suing 
out  a  writ  or  none,  and  therefore  the  date  is  to  be  re- 
garded, if  by  chance  it  has  been  obliterated,  or  changed 
in  any  respect,  and  through  this  there  be  suspicion  as 
to  the  date,  and  that  the  suing  it  out  is  invalid,  since 
it  is  null  unless  there  was  a  true  cause  for  suing  it  out. 
And  that  the  writ  ought  to  fail  is  proved  in  the  iter 
of  William  de  Balegh  in  the  county  of  Warwick  in  an 
assise  of  novel  disseysine,  if  Gerard  the  son  of  William. 
Likewise  if  he  has  withdrawn  himself  from  a  similar 
writ  and  likewise  altogether  from  the  assise,  and  yet 
not  from  any  fault  or  error.  Likewise  if  he  has  com- 
menced proceedings  concerning  the  seysine  of  another 
prior  to  his  own,  by  an  assise  of  the  death  of  an  ancestor, 
by  a  writ  of  entry,  or  by  a  writ  of  right,  or  by  something 
else,  the  order  of  the  writs  not  having  been  observed. 
Likewise  if  he  has  sued  out  a  similar  writ  before  the 
same  judge  or  a  diflTerent  one,  from  the  prosecution  of 
which  he  has  not  withdrawn  by  license  or  in  some  other 
way.  Likewise  if  it  has  been  sued  out  against  the 
common  law,  that  several  plainti£&  are  comprised  in 
one  writ,  where  there  are  different  complaints  and  dif- 
ferent persons,  and  different  disseysines,  unless  where 
there  is  a  single  right  and  different  persons  as  one  heir, 
such  as  those  who  are  coheirs  and  pai'ceners  and  tenants 
in  common. 

Likewise   an    error  is  fatal  to  a  writ,  but  not  to  a  f.  isa  b. 
judgment,  nor  to  an  assise.     But  an  error  may  be  mani-       *• 
fold  in  the  person  of  the  plaintiff,  if  he  has  erred  in  i^  manifold, 
suing  it  out  against  the  person  of  him,  who  possesses 
in  another's  name  and  not  in  his  own,  as  a  farmer  or  a 
prior  or  a  removable  canon,  as  aforesaid,  and  it  will  be 
explained  below,  nor  are  such  persons  entitled  to  an  excep- 
tion nor  to  a  complaint.    Likewise  an  assise  ought  not  to 
proceed  on  account  of  an  error  in  the  name,  as  if  for 
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Wilhelmo,  &  e  contrario.  Idem  erit  si  erratum  fuerit 
in  cognomine,  ut  si  dicatur  Hughbertus  Roberbi,  ubi 
dici  deberet  Hughbertus  Walteri.  Item  idem  erit  si 
erratum  fuerit  de  nomine  villsB,  de  qua  qms  inducit 
origine,  ut  si  pro  London  nominet  quis  in  brevi  Win- 
ton.  Item  si  erratum  sit  in  syllaba,  ut  si  quis  alium 
nominet  Henricum  de  Brocheto,^  ubi  nominari  deberet 
Henricus  de  Bracton.*  Item  idem  erit  in  litera,  ut  si 
quis  erraverit  sic  nominado  Henricum  de  Bracthon,' 
ubi  nominare  deberet  Henricum  de  Bracto,*  &  omnia 
ista  probari  possunt  p  exempla.  Item  adhuc  idem 
erit,  si  de  nomine  costiterit  &  cognomine,  erratum 
tamen  sit  in  nomine  dignitatis,  ut  si  dicatur  in  brevi : 
Questus  est  nobis  Hericus  de  Bractona  pnecentor,  cum 
sit  decanus,  &  sic  cadit  breve.  Item  si  erratum  sit  in 
persona,  &  non  in  nomine  nee  in  cognomine,  scilicet 
cum  pater  &  filius  vocentur  eodem  nomine  &  cogno- 
mine, &  patri  facta  fuerit  disseysina,  si  filius  impetra- 
verit  sub  eodem  nomine  patris  de  disseysina  patris, 
non  recuperabit,  quia  non  ei  facta  fuit  injuria,  sed 
patri,  &  sic  ipse  non  habebit  querelam,  sed  pater  si 
viveret,  &  licet  habeat  idem  nomen  &  cognomen,  per- 
sona tamen  diversa  est  &  non  eadem,  cui  facta  est 
injuria.  Idem  aute  erit,  si  filius  de  disseysina  patris 
&  de  facto  patris  eodem  nomine  nuncupatus  post  mor- 
tem patris,  si  velit  sibi  perquirere  per  breve  de  in- 
gressu  de  disseysina  facta  patri.  Item  error  in  actione, 
ubi  quis  credidit  actionem  competere,  quae  non  com- 
petit. 


1 «  de  Broctone,"  MS.  Rawl.  C.  160.    I    ^  «  Bractone,"  ib. 
3  "  Bractone,"  ib,  |    *  "  Brattone,"  i6. 
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"Henry"  there  is  inserted  in  the  writ "  William,"  and  the 
converse.  Likewise  if  there  has  been  an  error  in  the 
surname,  as  if  H  is  written  Hughbert  Robertson,  when 
it  ought  to  be  written  Hughbert  Walterson.  Likewise 
it  will  be  the  same  if  there  be  an  error  in  the  name  of 
the  vill,  whence  a  person  has  his  origin,  as  if  instead 
"  of  London "  a  person  is  described  in  the  writ  as  "  of 
Winchester."  Likewise  if  there  be  an  error  in  a  syllable, 
as  if  one  should  name  another  Henry  de  Brochetone* 
when  he  ought  to  be  named  Henry  de  Bracton.  Like- 
wise the  same  will  apply  to  a  letter,  as  if  a  person  has 
erred  in  naming  a  person  Henry  de  Bracthon,  when 
he  ought  to  name  him  Henry  de  Bracton,  and  all  these 
things  can  be  proved  by  examples.  Likewise  the  same 
will  be,  if  the  name  and  surname  are  correct,  but  there 
is  an  error  in  the  description  of  the  dignity,  as  if  it  be 
said  in  the  writ  Henry  de  Bracton,  the  precentor,  has 
made  complaint,  instead  of  Henry  de  Bracton,  the  dean, 
and  so  the  writ  fails.  Likewise  if  there  be  an  error  in 
the  person,  and  not  in  the  name  or  in  the  surname,  as 
when  a  father  and  a  son  are  called  by  the  same  names 
and  surnames,  and  the  disseysine  has  been  made  against 
the  father,  if  the  son  has  sued  out  a  writ  under  the  same 
name  of  the  father  concerning  the  disseysine  of  the 
father,  he  shall  not  recover,  because  the  injury  has  not 
been  done  to  him,  but  to  his  father,  and  so  he  himself 
shall  not  have  a  plaint,  but  his  father,  if  he  be  living, 
and  although  he  has  the  same  name  and  surname,  the 
person  however  is  different  to  whom  the  injury  is  done, 
and  not  the  same.  But  the  same  thing  will  occur,  if 
the  son  bearing  the  same  name  as  his  father  sues  con- 
cerning the  disseysine  of  his  father  and  the  act  of  his 
father  after  the  death  of  his  father,  if  he  should  wish 
to  claim  for  himself  by  a  writ  of  entry  concerning  the 
disseysine  done  to  his  father.  Likewise  there  is  an  error 
in  the  action,  when  a  person  has  believed  that  he  is 
entitled  to  an  action,  to  which  he  is  not  entitled. 
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s-  Ut  autem  pleniua  habeatur  notitia  circa  quse  verse- 

circa  per-    tur  error,  sciendum  quod  versatur  aliquaado  error  circa 
sonamsive  pereoiiam,   sive   circa   corpus,  sive  circa  officium,  sive 

circa  cor-    ^.  .  .  j^» 

pussiye  ciTca  rem,  sive  area  causam.  Circa  personam  vero 
circa  offi-  contingit  errare  dupliciter,  quandoq  ex  imperitia  sive 
Britton  t6.  J^^glig^i^tia  impetrantis,  quandoque  ex  dolo  adversarii 
Fieta,  t6.  Ex  imperitia  vero  impetrantis,  ut  si  quis  nominaverit 
Petrum,  ubi  nominasse  debuit  Rogerum,  &  propter 
talem  errorem  cadit  breve  multis  rationibus.  Item  si 
quis  binominis  fuerit,  sive  in  nomine  pprio,  sive  in 
cognomine,  illud  nomen  tenedum  erit  quo  solet  fre- 
quentius  appellari:  quia  ideo  imposita  sunt  ut  demon- 
strent  voluntatem  dicentis,  &  utimur  notis  in  vocis 
ministerio.  Idem  est  si  in  praenomine,  agnomine,  & 
cognomine.  Idem  erit  si  erratum  sit  in  nomine  appel- 
lato,  ut  si  quis  vestem  nominaverit^  ubi  nominare  de- 
beret  pecuniam.  Item  provenit  error  ex  dolo  adver- 
sarii, scilicet  quando  adversarius  dolos^  in  absentia 
impetrantis  commutat  possessionem,  ut  adversarius 
rediens  &  novum  possessorem  inveniens,  ipsum,  tan- 
quam  eum  de  quo  in  brevi  nulla  fit  mentio,  convenire 
non  possit  nee  implacitare :  &  videtur  quod  non,  quia 
in  brevi  non  comprehenditur,  &  multis  aliis  rationi- 
bus; verius  tamen  est  quod  possit,  &  debeat  respon- 
dere,  alioquin  posset  ille  qui  possessionem  mutavit,  ne 
cum  eo  ageretur,  de  dolo  suo  commodum  reportare,  & 
f.  189.  multis  aliis  rationibus,  &  ide6  poterit  uterq,  conveniri 
simul  vel  per  se,  &  hoc  licet  translatio  fiat  antequkm 
breve   perveniat   ad  justiciaries   vel  vie,  dum  tamen 
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That^  however,  fuller  knowledge  may  be  had  concern-  5. 
ing  what  things  error  is  conversant,  it  is  to  be  known  ^^^^ 
that  error  is  concerned  sometimes  about  the  person  or  person,  or 
about  the  body,  or  about  the  office,  or  about  the  thing,  ^®the^^' 
or  about  the  cause.  About  the  person  a  double  error  is  office, 
possible,  sometimes  from  the  unskilf ulness  or  negligence 
of  the  party  suing  out  the  writ,  sometimes  from  the 
deceit  of  an  adversary.  But  from  the  unskilfulness  of 
the  person  suing  out,  as  if  a  person  has  mentioned 
"Peter"  when  he  ought  to  have  mentioned  "Roger," 
and  on  account  of  such  an  error  the  writ  fails  for  many 
reasons.  Likewise  if  a  person  has  two  names,  whether 
in  his  name  or  in  his  surname,  that  name  is  to  be  re- 
tained by  which  he  is  accustomed  to  be  called :  because 
they  are  imposed  for  that  reason  that  they  may  show 
the  intention  of  the  speaker,  and  we  use  marks  in  the 
ministry  of  the  voice.  The  same  thing  arises  if  there 
be  an  error  in  the  Christian  name,  the  family  name,  or 
the  characteristic  name.  The  same  thing  will  occur  if 
there  be  an  error  in  the  name  of  the  charge,  as  if  a 
person  should  have  mentioned  a  vestment,  when  he 
ought  to  have  mentioned  money.  Likewise  error  arises 
from  the  deceit  of  the  adversary,  to  wit,  when  the 
adversary  deceitfully,  in  the  absence  of  the  suitor, 
changes  the  possession,  so  that  the  adversary,  returning 
and  finding  a  new  possessor,  cannot  convene  or  implead 
him,  as  being  a  person  concerning  whom  no  mention 
is  made  in  the  writ,  and  it  seems  that  he  cannot,  be- 
cause he  is  not  comprised  in  the  writ,  and  for  many 
other  reasons  ;  it  is  more  true,  however,  that  he  can,  and 
that  he  ought  to  respond,  otiierwise  he  might,  who  has 
changed  the  possession,  derive  advantage  from  his  de- 
ceit, so  that  no  action  could  be  brought  against  him, 
and  in  many  other  ways,  and  for  that  reason  each  may  1 189. 
be  convened  together  or  by  himself,  and  this  although 
the  transfer  has  been  made  before  the  writ  has  come  to 
the  justices  or  the  viscount,  provided  there  has  been  a 
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diligSs  existent  prosecutio.     Eode  modo  fieri  possit,  si 
res  post  judicium  ad  alium  transferatur. 

6.  Item  poterit  esse  error  circa  officium  sive  dignita- 
circaEKT  ^^>  ^^  si  ^^^  praecentorem  nominaverit  pro  decano, 
menvel  yel  h  c5trario :  circa  officium,  ut  siquis  nominaverit 
^^**  "*' coronatore  pro  vie  vel  h  contrario.  Nomen  vero  dig- 
nitatis vel  officii  non  mutatur,  nee  etiam  nome  pro- 
prium:  errari  tame  poterit  circa  ea,  unde  et  si  expri- 
matur  veru  nomen  &  fiat  error  circa  dignitatem  vel 
officium,  tenet  breve.  Si  ante  fiat  error  circa  nome, 
&  de  dignitate  vel  officio  non  erretur,  tenet  breve; 
aliquando  vero  nome  propriu  non  exprimitur,  &  time 
tenet  nome  dignitatis  vel  officii;  &  si  circa  ea  no 
erretur,  &  tenebit  breve,  quantum  ad  eorum  succes- 
sores  in  causa  civiU,  ubi  nulla  sequitur  poena.  Si 
autem  actio  fuerit  poenalis  ex  delicto,  exteditur  etiam 
ad  successores  no  expresso  proprio  nomine,  sed  non  ad 
poena,  sed  quoad  restitutions,  si  possit  restituere.  Si 
autem  nome  propriu  exprimeretur,  non  esset  ita.  Offi- 
cium ver6  &  dignitas  fere  se  habent  ad  idem,  sed 
quselibet  dignitas  est  aliquod  officium,  sed  omne  offi- 
cium non  est  dignitas.  Officium  vef6  bene  potest  esse 
sine  dignitate,  ut  officium  vicecomitis  &  coronatoris. 
Ite  si  diacon^  nominetur-  pro  sacerdote,  non  expresso 
proprio  nomine,  vel  h  contrario,  cton  sacerdos  utraque 
contineat  dignitatem. 

7.  Ite  quandoqj  fit   error   circa   ipsam  rem,  ut  si   quis 

DeeiTore    nominaverit  vineam,  ubi   nominare    debeat  ecclesiam: 
circaipsam  ^  i..  t»-»  i-i- 

rem.  item  lanceam,  ubi    vestem.     Keru   enim   vocabula  im- 

mutabilia  sunt,  hominum   ver6   sunt  mutabilia.     Item 
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diligent  prosecution  of  it.  In  the  same  way  it  may  be 
done,  if  the  thing  has  after  the  judgment  been  trans- 
ferred to  another. 

Likewise  there  may  be  error  about  the  office  or  6. 
dignity,  as  if  a  person  has  named  a  precentor  instead  of  ^^io^^e 
a  dean,  or  on  the  contrary ;  concerning  the  office,  as  if  a  name  or 
person  has  named  a  coroner  instead  of  a  viscount,  or  the  ^^' 
converse.  For  the  name  of  dignity  or  of  office  is  not 
changed  any  more  than  the  proper  name  of  a  person. 
There  may,  however,  be  an  error  concerning  those 
things,  whence  if  the  true  name  be  expressed  and  there 
be  an  error  about  the  dignity  or  the  office,  the  writ 
holds  good.  But  if  there  be  an  error  in  the  name  and 
there  be  no  error  in  the  dignity  or  in  the  office,  the  writ 
holds  good,  but  sometimes  the  proper  name  is  not  ex- 
pressed, and  then  the  name  of  dignity  or  of  office  holds 
good,  and  if  there  be  no  error  in  them  the  writ  also 
shall  hold  good  as  far  as  regards  their  successors  in  a 
civil  cause,  where  no  penalty  follows.  But  if  the  action 
has  been  a  penal  action  from  an  offence,  it  is  extended 
to  the  successors,  no  proper  name  having  been  expressed, 
but  not  as  regards  the  penalty,  but  as  regards  restitu- 
tion, if  he  can  restore.  But  if  the  proper  name  had 
been  expressed,  it  would  not  be  so.  But  office  and 
dignity  have  for  the  most  part  reference  to  the  same 
thing,  but  every  dignity  is  an  office,  although  not  every 
office  is  a  dignity.  But  an  office  may  well  be  without  a 
dignity,  as  the  office  of  viscount  or  of  coroner.  Likewise 
if  a  deacon  be  named  instead  of  a  priest,  no  proper 
name  having  been  expressed,  or  on  the  contrary  since  a 
priest  comprises  both  dignities. 

Likewise  sometimes  there  is  an  error  about  the  thing        7. 
itself,  as  where  a  person  has  mentioned  a  vine,  where  oon^rSng 
he  ought  to  have  mentioned  a  church ;  likewise  a  dish,  the  thing 
where  he  ought  to  have  mentioned  a  vestment.     For  the  * 
names  of   things  are    unchangeable,  but  of  men  are 
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8. 
De  errore 
circa 
cansam. 


error  poterit  esse  in  qualitate  rei  &  quantitate.  Ite 
in  precio,  numero,  pondere  &  mensurap.  Item  in  genere 
&  colore.  Ite  error  poterit  esse  circa  rem  in  loco,  ut 
si  quis  dicat,  quod  res  sita  sit  in  uno  loco,  ciim  sita 
sit  in  alio;  sed  error  ille  nocere  non  deberet,  citm  per 
circustantias  coUigi  possit  id,  quod  petens  in  mente 
habuit.  Eodem  modo  dici  posset  de  distinctione  agro- 
rum  ubi  visus  petitur,  quia  non  refert  utrum  quid  fiat, 
vel  quod  tantundem  valeat. 

Item  fit  error  circa  causam,  ut  si  quis  dederit  intel- 
ligi  impetrando  quod  just^  possideat,  vel  qu6d  injust^ 
possederit,  vel  qu6d  nimquam  possedit,  in  quo  casu 
videndum  si  causa  sit  casualis,  tunc  non  impedit  pro- 
cessum,  si  ante  conditionalis  impedit  omnin6. 


9. 
DeeiTore 
circa  lo- 
cum. 

Britton,  1. 
ii.  ch.  xvii. 
§7. 


Item  poterit  error  esse  circa  locum,  &  si  disseysi- 
tus  impetraverit  ad  vicecomitem,  in  cujus  comitatu 
tenementum  non  fiierit,  vel  si  dicat  tenementu  esse  in 
una  villa,  quod  revera  est  in  alia,  sicut  pleniiis  dicetur 
inferiiis.  Plures  autem  sunt  exceptiones  contra  breve 
ieta,234.  ijjf^riug  assignataB  in  causa  proprietatis,  quarum  quse- 
dam  locum  habent  hie,  quaedam  ver6  non,  &  sicut  ex- 
ceptiones, quse  assignatse  sunt  contra  breve  in  causa 
possessionis,  locum  habent  hie  &  non  ibi,  &  ideo  omnes 
exceptiones  contra  breve,  uno  loco  comprehendi  non 
possunt,  &  ideo  quod  hie  non  invenitur,  ibi  inveniri 
poterit. 


10. 
Exceptio 
si  breve 
sit  deper- 
ditam. 


Sed  quid  dicendum  erit,  si  breve  originale  erit  per- 
ditum  per  alicujus  negligentiam,  vel  in  curia?  tunc 
videndum  erit  utrum  unquam  in  curia  coram  justici- 
ariis  recitatum  fuerit  &  auditxmi^  &  tunc  bene  possunt 
justiciarii    procedere,  dum   tamen   hoc  fuerit  in  prse- 
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changeable.  Likewise  there  may  be  error  in  the  quality 
and  in  the  quantity  of  a  thing.  Likewise  in  the  price, 
the  number,  the  weight,  and  the  measure.  Likewise  in 
the  kind  and  the  colour.  Likewise  there  may  be  an 
error  about  the  thing  in  its  place,  as  if  a  person  should 
say  that  the  thing  is  situated  in  one  place,  when  it  is 
situated  in  another,  but  that  error  ought  not  to  be 
hurtful,  since  it  may  be  inferred  through  circumstances 
what  the  plaintiff  had  in  his  mind.  In  the  same  way  it 
may  be  said  concerning  the  distinction  of  fields  where  a 
view  is  claimed,  because  it  does  not  matter  whether  a 
thing  is  done,  or  what  is  equivalent. 

Likewise  there  is  error  about  the  cause,  as  if  a  person        s. 
has  caused  it  to  be  understood  in  suing  out  a  writ,  that  about^e 
he  possesses  justly,  or  that  he   possessed  imjustly,  or  cause, 
that  he  never  possessed,  in  which  case  it  must  be  seen  if 
the  cause  Is  accidental,  then  it  does  not  impede  the  pro- 
ceeding, but  if  it  is  conditional,  it  impedes  it  altogether. 

Likewise  there  may  be  error  about  the  place,  and  if        9. 
the  disseysee  has  sued  out  a  writ  for  the  viscount,  in  ^o^L 
whose  county  the  tenement  is  not,  or  if  he  should  say  place, 
that  the  tenement  is  in  one  vill  when  it  is  of  truth  in 
another,  as  wiU  be  explained  more  fully  below.     But 
there  are  many  exceptions  against  a  writ  assigned  below 
in  a  cause  of  property,  of  which  some  have  a  place  here, 
and  some  not,  and  as  exceptions  which  are  assigned 
against  a  writ  in  a  cause  of  possession  have  a  place  here 
and  not  there,  and  for  that  reason  all  the  exceptions 
against  a  writ  cannot  be  comprised  in  one  place,  and  for 
that  reason  what  is  not  found  here,  will  be  found  there. 

But  what  shall   we  say,  if  the  writ  has  been  lost      lo. 
through  somebody's  negligence,  or  in  the  court  ?     Then  ^ JL  tf ^ 
we  must  see  whether  it  has  been  read  over  and  heard  in  writ  has 
the  court  in  the  presence  of  the  justices,  and  in  that  case  ^^^  ^^^' 
the  justices  may  well  proceed,  provided  this  be  in  the 
presence  of  the  pai-ties.   The  same  will  result,  if  the  writ   f.  139  b. 
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f.  189  b.  sentia  partium.  Idem  erit,  si  irrotulatum  post  visum 
petitum,  ve]  warantu  vocatum.  Sed  quid  si  nunquam 
fuerit  auditum,  vel  recitatum  coram  justiciariis,  sed 
breve  de  warantia  de  capiendo  assisam  ?  videtur  quod 
breve  illud  sufficiat  ad  procedendu,  cum  omnes  articuli 
brevis  originalis  ibi  sint  contenti,  &  aliquando  noknina 
disseysitorum,  ad  omnia  igitur  bene  poterit  procedi 
per  breve  istud,  dum  tamen  vicecomes  cognoscat  qd. 
breve  originate  susceperit,  &  quia  rex  testatur  in  Uteris 
suis  patentib^  qd.  talis  arramavit  assisam  versus  talem 
de  tali  tenemento  &  in  tali  villa,  &  sic  omnes  articuli 
oontenti  sunt,  &  qd.  quidem  rex  testatur.  Sed  quid 
si  breve  fuerit  patens  &  apertum,  &  sigillum  omnino 
fractum  fuerit,  vel  cauda  rupta?  non  erit  tali  fides 
adhibenda.  Item  si  fuerit  omnind  falsum,  ut  si  appen- 
sum  fuerit  signum  adulterinum,  vel  si  fractum  fuerit 
omnino,  &  stilo  cancellarise  non  consonum.  Si  quis 
tali  brevi  usus  fuerit  &  convict^,  puniatur,  ut  supra 
de  crimine  Ises®  maiestatis,  nisi  warantu  habuerit  qui 
breve  illud  advocaverit. 


11. 
Qoando 
tenere  de- 
bet breve 
in  persona 
sncceasoris, 
quod  im- 
petratam 
est  versus 
prssdeoes- 
sorem. 


Item,  inter  cetera  videndn,  quand6  tenere  debet 
breve  impetratum  versus  predecessorem  in  persona 
successoris,  sive  in  causa  possessionis  sive  in  causa 
proprietatis,  ut  si  abbas  vel  prior  disseysinam  fecerit, 
&  postea  amotus  fuerit  vel  deposit^,  manens  in  eadem 
domo  vel  alia,  vel  mortuus  post  disseysinam.  Quo 
casu,  refert  utrum  impetratum  fuit  contra  eos  statim 
post  disseysinam  ante  amotionem  &  depositions  vel 
post,  &  tunc  utrum  expresso  nomine  proprio  &  nomine 
dignitatis  simul,  vel  tantum  sub  nomine  dignitatis. 
Sed  sive  sic  sive  sic,  semper  tenentur  respondere,  dum 
vivi  fuerint  post  breve  impetratum  ubicunq^  fuerint, 
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has  been  enrolled  after  a  view  has  been  claimed  or  a  f.  189  b. 
warrantor  has  been  called.  But  what  if  it  has  never 
been  heard  or  read  over  in  the  presence  of  the  justices, 
but  the  writ  of  warranty  for  holding  the  assise?  It 
seems  that  the  latter  writ  is  sufficient  to  proceed,  since 
all  the  articles  of  the  original  writ  are  contained  in.  it, 
and  sometimes  the  names  of  the  disseysees,  therefore 
everything  can  well  be  proceeded  with  by  that  writ, 
provided  that  the  viscount  acknowledges  that  he  has  re- 
ceived the  original  writ,  and  because  the  king  bears 
witness  in  his  letters  patent,  that  such  an  one  has  insti- 
tuted an  assise  against  such  a  person  concerning  such  a 
tenement  and  in  such  a  vill,  and  so  all  the  articles  are 
contained,  and  which  indeed  the  king  testifies.  But* 
what  if  the  writ  be  patent  and  open,  and  the  seal  is  alto- 
gether fractured  or  the  tail  snapped,  to  such  a  writ  faith 
is  not  to  be  given.  Likewise  if  it  should  be  altogether 
false,  as  if  an  adulterine  seal  should  have  been  appended 
to  it,  or  if  it  should  be  altogether  fractured,  and  it  is  not 
consonant  to  the  style  of  the  chancery.  If  any  one  has 
used  a  writ  of  this  kind  and  is  convicted,  let  him  be  pun- 
ished, as  above  concerning  the  crime  of  high  treason, 
unless  he  have  a  warrantor  who  will  avow  the  writ. 

Likewise  amongst  other  things  we  must  see,  when  a      li« 

writ  sued  out  against  a  predecessor  ought  to  hold  good  writ^nght 

in  the  person  of  his  successor,  whether  in  a  cause  of*®  hold 

possession  or  of  property*,  as  if  an  abbot  or  a  prior  has  S^erton 

made  a  disseysine,  and  has  afterwards  been  removed  or  ®^*8^®" 

deposed,  remaining  in  the  same  house  or  in  another,  or  which'was 

having  died  after  the   disseysine.      In  which   case   it®"®?®'*^. 
,  •'  against  his 

matters  whether  it  was   sued   out  against  them  im-predeces- 

mediately  after  the  disseysine   before   the  removal  or^'- 

the  deposition,  or  afterwards,  and    then  whether  with 

the  proper  name  expressed   and  the  name   of  dignity 

together  with  it,  or   only  with  the   name   of  dignity. 

But  whether  in  one  way  or  in  the  other,  they  are  always 

bound  to  answer,  provided  they  are  alive  aft«r  the  writ 


Digitized  by 


Google 


222  DE  ASSISA  NOV-fi  DISSETSINuE. 

quia  personalis  est  injuria,  &  hoc  sive  sit  alius  substi- 
tute sive  non,  ctun  res  effecta  sit  litigiosa  per  impetra- 
tione  ante  creatione  alterius  abbatis.  Et  quamvis 
abbas  depositus  faerit  vel  amotus  post  injuriam,  non 
tamen  aboletur  poena  propter  mutationem  dignitatis 
vel  officii,  ctun  adhuc  duret  injuria,  quae  personalis 
est,  &  quae  personam  sequitur.  Si  autem  depositus 
fuerit  ante  impetrationem,  &  postea  impetretur,  tunc 
refert  utrum  ante  impetrationem  oreatus  sit  alius 
abbas  vel  non.  Si  autem  alius  abbas  creatus  fuerit 
ante  impetrationem,  tunc  oportet  tam  disseysitorem 
qu&m  substitutu  in  brevi  comprehendere,  ciim  substi- 
tutus  teneatur  ad  restitutione,  si  factum  depositi  advo- 
caverit,  &  depositus  teneatur  ad  poenam.  Si  autem 
post  impetratione  substitutus  fuerit  alius  ante  captio- 
nem  assisdB,  tunc  licet  in  brevi  non  nominetur,  tamen 
tenebitur,  secundum  quod  factu  depositi  advocaverit, 
vel  non  advocaverit.  Si  aute  nullus  omnino  ante 
captionem  assisse  fiierit  substitutus,  tunc  procedat 
assisa  contra  depositu  per  tale  breve,  scilicet  quod  talis 
canonicus  vel  monachus  quondam  abbas,  &c.;  &  si 
abbas  fuerit  substitutus  ante  impetrationem,  tunc: 
quod  talis  monachus  quondam  abbas  &  talis  ei  sub- 
stitutus, &c.  Si  autem  disseysitor  mutaverit  dignita- 
tem, fiat  mentio  in  brevi  de  dignitate.  Si  autem 
abbas  vel  prior  disseysitor  mortuus  fuerit  ante  impe- 
trationem vel  post,  &  sive  ante  creatione  alterius 
abbatis  vel  post,  &  sive  nomen  exprimatur  iUius  qui 
mortuus  est  in  brevi  sive  non,  in  causa  disseysinse 
cadit  breve,  &  extinguitur  assisa  in  eo  quod  poenalis 
est,  tenet  tamen  quantum  ad   abbatem  substituendum 
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has  been  sued  out  wherever  they  may  be,  because  the 
injury  is  personal,  and  this  whether  another  person  has 
been  substituted  or  not,  since  the  thing  has  been 
rendered  litigious  before  the  creation  of  another  abbot. 
And  although  the  abbot  has  been  deposed  or  removed 
after  the  injury,  the  penalty  is  not  however  abolished 
on  account  of  the  change  of  dignity  or  of  office,  whilst 
the  injury  still  lasts,  which  is  personal,  and  which 
follows  the  person.  But  if  he  has  been  deposed  after 
the  suing  out  of  the  writ,  and  it  be  afterwards  sued 
out,  then  it  matters  whether  another  abbot  has  been 
created  before  the  writ  was  sued  out,  or  not.  But  if 
another  abbot  has  been  created  before  the  suing  out, 
then  it  is  incumbent  to  comprise  the  disseysor  as  well 
as  his  substitute  in  the  writ,  since  the  substitute  is  liable 
to  make  restitution  if  he  avows  the  act  of  the  deposed 
abbot,  and  the  deposed  abbot  is  liable  to  the  penalty. 
But  if  after  the  suing  out  of  the  writ  another  has 
been  substituted  before  the  holding  of  the  assise,  then 
although  he  be  not  named  in  the  writ,  nevertheless  he 
will  be  liable,  according  as  he  has  avowed  the  act  of  the 
deposed  abbot,  or  not  avowed  it.  But  if  no  one  at  all 
before  the  holding  of  the  assise  has  been  substituted, 
then  let  the  assise  proceed  against  the  deposed  abbot 
imder  a  writ  of  this  kind,  to  wit,  that  such  a  canon  or 
monk  formerly  abbot,  &c. ;  and  if  the  abbot  has  been 
substituted  before  the  suing  out,  then,  that  such  a  monk 
formerly  abbot  and  such  a  person  substituted  in  his 
place,  &c.  But  if  the  disseysor  has  changed  his  dignity, 
let  mention  be  made  in  the  writ  of  his  dignity.  But  if 
the  abbot  or  prior  the  disseysor  has  died  before  the 
suing  out  or  after  it,  and  whether  before  the  creation  of 
another  abbot  or  after  it,  and  whether  the  name  of  him, 
who  is  dead,  be  expressed  in  the  writ  or  not,  the  writ 
fails  in  a  cause  of  disseysine,  and  the  assise  is  extin- 
guished as  £af  as  it  is  penal,  but  it  holds  good  in  respect 
of  substituting  the  abbot  as  far  as  it  is  prosecuted  to    f.  i90. 
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f  190.  in  eo  qd.  est  rei  persecutoria,  &  non  refert  utram 
breve  impetratum  sit  contra  predecessorem  sub  nomine 
dignitatis  tantiim,  vel  sub  nomine  pprio  &  nomine 
dignitatis.  Si  autem  abbas  querens  mortuus  fuerit, 
eode  modo  cadet  breve  sub  nomine  suo  impetratum, 
quia  non  erit  qui  respondeat^  si  non  sit  qui  queratur, 
ctim  injuria  sit  psonalis.  Si  autem  impetratum  fuerit 
in  causa  proprietatis  contra  aliquem  abbate,  vel  in 
causa  possessionis,  quae  non  est  poenalis,  sicut  in 
assisa  mortis  antecessoris,  si  tenens  abbas  mortuus 
fuerit,  &  impetratum  fuerit  contra  eum  sub  nomine 
dignitatis  vel  officii  tanttlm  &  non  sub  nomine 
pprio,  semp  tenebit  breve  in  psona  successoris,  quod 
fiiit  impetratu  sub  nomine  prsedecessoris,  quia  quoad 
nomen  dignitatis,  ide  est  successor  cum  praedecessore, 
quia  non  mutatur  dignitas  ppter  diversitatem  pso- 
naru.  Si  aute  sub  nomine  pprio  &  sub  nomine 
dignitatis  simul,  sive  successor  idem  habeat  nomen 
cum  predecessore  sive  non,  sed  diversum,  cadit 
breve:  quia  licet  ide  sit  nomen,  tamen  diversum  est 
ppter  diversitate  psonsB,  licet  videatur  contrarium, 
sicut  si  nominaretur  Henricus  pater  s.  &  filius  vel 
successor  eodem  nomine.  Si  aute  impetratum  fuerit 
contra  praedecessore,  qui  ^  deposit^  fuerit,  tenetur  contra 
substitutum  sive  sub  nomine  dignitatis  tantiim  vel  sub 
utroque,  quia  deponi  posset  in  fraudem. 


1. 

Exceptio 
contra  per- 
sonam 
qnerentis, 


Cap.  XXI. 

Si  vero  nihil  scit  quod  excipi  possit  contra  bfe,  sed 
ciim  sufficiens  sit  in  omni  sui  parte,  non  abrasum  in 
aliquo    loco    suspecto,  licet  tamen  in  narratione  &  in 

»  "  et  qui,"  MS.  Rawl.  C  160. 
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recover  the  thing,  and  it  does  not  matter  whether  the 
writ  has  been  sued  out  against  the  predecessor  under 
the  name  of  his  dignity  only,  or  under  his  proper  name 
and  the  name  of  his  dignity.  But  if  the  abbot  plaintiff 
has  died,  in  the  same  way  the  writ  will  fail  which  has 
been  sued  out  in  his  name,  for  there  will  be  no  one  to 
answer,  if  there  be  no  one  to  complain,  since  the  injury 
is  personal  But  if  a  writ  has  been  sued  out  in  a 
cause  of  property  against  a  certain  abbot,  or  in  a  cause 
of  possession,  which  is  not  penal,  as  in  an  assise  of  the 
death  of  an  ancestor,  if  the  defendant  abbot  has  died, 
and  the  writ  has  been  sued  out  against  him  under  the 
name  of  his  dignity  or  of  his  office  only,  and  not  under 
his  proper  name,  the  writ  will  always  hold  good  in  the 
person  of  his  successor,  which  was  sued  out  under  the  . 
name  of  his  predecessor,  because  as  far  as  regards  the 
name  of  dignity,  the  successor  is  the  same  with  the  pre- 
decessor, because  the  dignity  is  not  changed  on  account 
of  the  diversity  of  persons.  But  if  imder  his  proper 
name  and  under  the  name  of  his  dignity  at  the  same 
time,  whether  his  successor  has  the  same  name  with  his 
predecessor  or  not,  but  a  diverse  name^  the  writ  fails ; 
because  although  the  name  be  the  same,  it  is  neverthe- 
less diverse  on  account  of  the  diversity  of  the  persons, 
although  it  seems  contradictory,  as  if  Henry  should  be 
the  name  of  the  father,  to  wit,  and  his  son  or  the  successor 
should  be  named  Henry.  But  if  the  writ  has  been  sued 
out  against  the  predecessor,  who  has  been  deposed,  it  is 
maintained  against  the  substitute,  whether  under  the 
name  of  his  dignity  only  or  under  both,  because  he 
might  be  deposed  fraudulently. 

Chapter  XXL 

But  if  he  knows  nothing  which  can  be  excepted       i. 
against  as  regards  the  writ,  and  it  is  sufficient  in  every  ii'olil^S^t 
part  of  it,  not  having  been  erased  in  any  suspicious  the  person 

L  451.  p  o^  t^e 
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et  in  primis  facto.  Item  si  non  delel  vel  alio  quocunq,  modo  vitio- 
^.^'**"'..  sum,  &  in  prima  sui  figura,  pposita  intentione  querentis 
ch.  xTiii.  &  fundata,  tunc  demum  videndum  est,  si  sit  exceptio 
Fleta,  235.  aliqua  quae  competat  tenenti  contra  querente  ex  per- 
sona querentis,  ut  si  excipiat  tenens  contra  querentem 
quod  querela  ad  ipsum  non  pertineat,  nee  assisa,  sive 
sit  liber  sive  servus,  masculus  vel  fcemina,  major  vel 
minor,  ut  si  querens  nomine  suo  non  teneat,  sed 
nomine  alieno,  quia  talibus  non  competit  assisa,  sed 
dominis  proprietatis.  Et  si  liber  sit,  &  teneat  ad 
terminu,  vel  ad  voluntate,  vel  in  villenagium  (quod 
bene  facere  possit  salva  libertate  sua)  cadit  assisa 
omnino  in  persona  sua,  nisi  replicando  docere  possit 
contrarium,  scilicet  quod  teneat  nomine  proprio  quali- 
tercunq,  sive  per  disseysinam  sive  per  intrusionem,  dum 
tamen  disseysiri  non  debeat  sine  judicio. 

2.  Si   autem    sit  servus,  &   teneat  in   villenagio,   dum 

Si  servuB    |^muen    sub    potestate    domini    constitute,  cadit   assisa 

objicitttur.  .  r  .  ;.  vj 

Britton.  ib.  omnuio,    cum    teneat  nomme    alieno,    nisi    replicando 

Fleia,  i6.    :i(Jocere    possit   contrarium,  scilicet   quod   libere   teneat, 

vel   quod    sit  extra    potestatem    dominorum    in  statu 

libero,  &  ita  quod  in   servitutem   revocari  non  poterit 

sine  brevi  vel  sine  judicio. 

3.  Et  non  competit  alicui  hujusmodi  exceptio  de  ville- 
Deexcep-  nagio,  pi'seterquam  vero  domino,  nisi  utrumque  probet, 
Rtataque-  scilicet  quod  villanus  sit  &  teneat  in  villenagio,  ciim 
rentifl, «.  de  p^j^  j^q^,  sequatur,  quod  ad  ipsum  non  pertineat  querela 

sive  assisa,  sed  ad  verum  dominum,  &  ideo  cadit  assisa 
f.  190  b.   quantum  ad  personam  suam,  &  non   quantum  ad  per- 
sonam  domini     Si   autem    verus   dominus  opposuerit 
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part,  aJthough  in  the  narration  and  in  fact.     Likewise  plaiDtiff, 
if  not  obliterated  or  defective  in  any  way,  and  in  its  Jrft'pia^e 
original  form,  the  declaration  of  the   plaintiff  having  as  regards 
been  propounded  and  supported,  then  at  length  we  must  ^^  ^*®*™' 
see  if  there  be  any  exception  which  the  defendant  can 
take  against  the  plaintiff  as  regards  the  person  of  the 
plaintiff,  as  if  the  defendant  should  except  against  the 
plaintiff  that  the  plaint  does  not  appertain  to  him,  nor 
the  assise,  whether  he  be  a  free  man  or  a  serf,  a  male  or 
a  female,  a  major  or  a  minor,  as  if  the  plaintiff  does  not 
hold  in  his  own  name,  but  in  another  person's  name,  for 
such  persons  are  not  entitled  to  an  assise,  but  only  the 
owners  of  the  property.     And  if  he  be  free  and  holds  for 
a  term,  or  at  will,  or  in  villenage  (which  may  benefit 
him  without  endangering  his  liberty),  the  assise  is  barred 
altogether  in  his   person,  unless  in  replication  he  can 
prove  the  contrary,  to  wit,  that  he  holds  in  his  own 
name  howsoever,  whether  by  disseysine  or  by  intrusion, 
provided  that  he  ought  not  to  be  disseysed  without  a 
judgment. 

But  if  he  be  a  serf,  and  holds  in  villenage,  provided       2. 
he  is  established  under  the  power  of  the  lord,  the  assise  J^w^ 
is  barred  altogether,  since  he  holds  in  another's  name,  that  he  is 
uoless  in  replication  he  can  prove  the  contrary,  to  wit,  *  ^  * 
that  he  holds  freely,  or  that  lie  is  beyond  the  power  of 
the  lord  in  a  free  estate,  and  in  such  a  manner  that  he 
cannot  be   recalled  into   servitude  without  a  writ  or 
without  a  judgment. 

This  kind  of  exception  concerning  villenage  is  not       3. 
allowable  to  every  one,  except  to  the  true  lord,  unless  he  j^*^^™" 
prove  both  things,  to  wit,  that  he  is  a  villein  and  holds  exception 
in  villenage,  since  it  thereby  follows,  that  he  is  not  en-  ^^^^^f 
titled  to  a  plaint  or  an  assise,  but  only  the  true  lord,  the  piain- 
and  therefore  the  plaint  is  barred  as  regards  the  person  c^cotIm 
of  the  plaintiff,  and  not  as  regards  the  person  of  the  his  yil- 
lord.     But  if  the  true  lord  has  opposed  an  exception  of  f*^o  b 
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exceptionem  servitutis  servo  sub  potestate  sua  consti- 
tute, suflScit  si  probet  ilium  esse  servum  suum  vel  per 
parentes  vel  per  assisam.  In  quo  casu  terminabitur 
queestio  status  &  assisa,  nisi  fort^  liber  homo  sit  bona 
fide  possessus,  &  ^  prodamare  voluerit  in  libertate  :  in 
quo  casu,  non  nooebit  ei  ista  exoeptio  &  exceptionis 
probation  dum  tamen  se  possit  probare  liberum,  &  sic 
exire  d  statu  servili  in  libertate.  Sed  quoniam  servus 
aliquandd  est  sub  potestate  domini  constitute,  &  in 
statu  servili  in  possessione  servitutis,  aliquandd  extra 
potestatem  in  statu  libero  in  possessione  libertatis, 
aliquando  teneat  liber^,  aliquando  in  villenagio,  cum 
questio  status  incidat  in  assisam  &  prejudicialis  sit, 
videndu  erit,  cui  objiciatur  &  k  quo.  Cui,  utru  s.  ei 
qui  fuerit  sub  potestate  domini  sui  costitutus,  sive 
nomine  proprio,  sive  alieno  bona  fide  possesso,  sive 
libero  sub  potestate  alicujus  in  statu  servili  existete 
qualitercunq, :  sive  per  vim  &  injustam  detentione,  sive 
per  copula  maritale,  sive  objiciatur  ei  qui  fuerit  extra 
potestate,  &  tuc  vel  ei  qui  fugitivus  suus  est  &  re- 
centfer  f  ugit  de  terra  sua  &  recenter  insecut^,  vel  non 
receter,  ita  qu5d  sine  brevi  revocari  non  possit  in 
servitute,  vel  ei  qui  nunquam  fuit  sub  potestate  sua, 
sed  de  nativis  suis  natus,  qui  aliquado  fugerunt  vel  k 
terra  sua  vel  antecessoru  suorum.  Item  vel  eis  qui 
fugitivi  sunt  revera,  sed  cum  exceptione  perpetua 
muniti  vel  privilegio,  exceptione  s.  perpetua,  qua  se 
tueii  possint  perpetu6:  quia  nunqua  forte  fugerunt  de 
terra  opponentis,  vel  hujusmodi  privilegio,  quia  ma- 
nentes   in   civitate    aliqua   vel   villa    privilegiata^    vel 
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servitude  against  a  serf  established  under  his  power,  it 
is  sufficient,  if  he  proves  him  to  be  his  serf,  either 
through  his  parents  or  through  an  assise.  In  which 
case  the  question  of  his  status  and  the  assise  will  be 
terminated,  unless  by  chance  he  is  a  free  man  possessed 
in  good  faith,  and  he  wishes  to  assert  his  claim  to  liberty, 
in  which  case  that  exception  and  the  proof  of  the  excep- 
tion will  not  hurt  him,  provided  he  can  prove  himself  to 
be  free,  and  so  can  pass  out  of  a  servile  condition  into 
one  of  liberty.  But  since  sometimes  a  serf  is  established 
under  the  possession  of  a  lord  and  in  a  servile  state  in 
seysine  of  servitude,  sometimes  beyond  the  power  of  a 
lord  in  a  free  state  in  seysine  of  liberty,  and  sometimes 
holds  freely,  sometimes  in  villenage,  when  the  question  of 
his  status  falls  into  the  assise  and  is  preliminary,  we 
must  see  against  whom  it  can  be  objected,  and  by  whom. 
Against  whom,  whether  for  instance  against  a  person 
who  is  established  under  the  power  of  a  lord  either  in 
his  own  name  or  in  the  name  of  another  possessor  in 
good  faith,  whether  a  free  man '  being  in  any  manner 
whatever  in  a  servile  state  under  the  possession  of  any 
one,  whether  by  force  and  unjust  detention,  or  by  ma- 
rital copula;  or  whether  it  be  objected  against  a  per- 
son, who  is  beyond  the  possession  of  a  lord,  and  then 
either  against  a  person  who  is  his  fugitive  serf,  and  has 
recently  fled  from  his  land,  and  has  been  recently  pur- 
sued or  not  recently,  in  such  a  manner  that  he  cannot 
be  reclaimed  into  servitude  without  a  writ ;  or  against  a 
person  who  never  was  under  his  power,  but  is  bom  of 
his  naifs,  who  at  some  time  or  other  fled  from  his  land 
or  from  the  land  of  his  ancestors.  Likewise  either 
against  those  who  are  fugitives  in  reality,  but  who  are 
furnished  with  a  perpetual  exception  or  privilege,  for 
instance,  with  a  perpetual  exception,  by  which  they  can 
always  protect  themselves,  because  they  have  never  fled 
from  the  land  of  the  opponent,  or  by  a  privilege  of  this 
kind,  because  they  have  abode  in  some  city  or  privileged 
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dominico  domini  regis  per  unu  annu  &  unu  die  sine 
clamio.  Item  privilegio  clericali.  Sed  quid  dicetur  de 
milite  ?  revera  illud  ide  quod  de  clerico,  donee  fuerit 
per  judicium  degradatus.  Item  refert  utrii  proprio 
servo  objiciatur  vel  alieno.  Item  in  qua  causa,  utrum 
scilicet  in  judicio  petitorio  in  causa  proprietatis,  vel 
querenti  in  judicio  possessorio  &  restitutions  petenti, 
in  causa  possessionis  &  spoliationis.  Item  refert  utrum 
quei*atui*  &  petat  restitui  de  spoliatione  propria :  vel 
petat  sibi  rem  reddi  de  possessione  aliena,  sicut  de 
seysina  alicujus  antecessoris  sui,  quam  antecessor  habuit 
die  quo  obiit,  in  causa  pessessionis  ut  de  feodo.  In 
restitutione  spoliationis,  non  nocet  ei  qui  est  extra 
potestate  constitutus  quin  recuperet,  quia  prius  in- 
quirendum est  de  spoliatione  quam  de  statu.  Si  ante 
petat  versus  dominu  in  causa  proprietatis,  ei  obstabit 
exceptio  villenagii,  &  probabitur  exceptio  villenagii  per 
parentes  vel  per  patriam:  ut  si  servus  petat  seysinam 
antecessorum  suorum  ante  fuga.  Item  ut  de  feodo  & 
de  jure  in  causa  proprietatis,  in  qua  non  admittitur  ad 
actionem  opposita  exceptione  servitutis  &  probata  pro 
statu  antecessorum  suorum,  &  de  eorum  seysina,  nisi 
forte  ipsi  essent  in  statu  liberali.  Si  ante  objiciatur 
exceptio  villenagii  alicui,  ut  juratori,  talis  exceptio 
probatione  non  indiget  nee  aliqua  solennitate,  sed 
credendum  erit  simplici  verbo  conjuratorum  sine 
aliqua  sacramento,  ut  supra  de  exceptionibus  contra 
juratores. 

4.  Item  refert  a  quo   opponi  debeat,  quia  quamvis   ex- 


petit  ex-'    ceptio   aliquando   competat  versus   alium,   non  tamen 
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vill,  or  in  the  demesne  of  the  king  himself  for  a  year 
and  a  day  without  a  claim.  Likewise  by  the  privilege 
of  clergy.  But  what  shall  be  said  of  a  knight  ?  The 
same  thing  indeed  as  with  regard  to  a  clerk,  until  he  be 
degraded.  Likewise  it  matters  whether  the  objection 
is  raised  against  one's  own  serf  or  against  another  per- 
son's. Likewise  in  what  cause,  whether  for  instance  in 
a  petitory  suit  in  a  cause  of  property,  or  against  a 
plaintiff  in  a  possessory  suit  and  against  one  claiming 
restitution  in  a  cause  of  jpossession  and  spoliation. 
Likewise  it  matters  whether  he  complains  and  seeks  to 
be  restored  to  a  thing  of  which  he  has  been  personally 
spoiled,  or  he  seeks  to  have  a  thing  i-estored  to  him 
which  has  been  possessed  by  another  person,  as  where 
one  of  his  ancestors  has  been  seysed  of  it,  which  his 
ancestor  had  on  the  day  on  which  he  died,  in  a  cause  of 
possession  as  in  fee.  In  claiming  restitution  of  a  spolia- 
tion, it  does  not  hurt  him  who  is  established  beyond  the 
possession  of  his  lord  so  as  to  impede  his  recovery,  be- 
cause an  inquiry  must  be  made  of  the  spoliation  before 
his  status.  But  if  he  claims  against  his  lord  in  a  cause  of 
property,  the  exception  of  villenage  will  be  an  obstacle 
to  him,  and  the  exception  of  villenage  shall  be  proved 
by  the  parents  or  by  the  country :  as  if  a  serf  should 
claim  the  seysine  of  his  ancestors  before  he  became  a 
fugitive.  Likewise  as  in  fee  and  of  right  in  a  cause  of 
property,  in  which  he  is  not  admitted  to  an  action,  if 
the  exception  of  servitude  be  taken  and  proved  as  re- 
gards the  status  of  his  ancestors  and  their  seysine,  unless 
by  chance  they  were  in  a  free  state.  But  if  an  excep- 
tion of  villenage  is  objected  against  any  one,  as  to  a 
juror,  such  an  exception  requires  no  proof  nor  any  so- 
lemnity, but  credit  will  be  given  to  the  simple  word  of 
the  fellow  jurors  without  any  oath,  as  above  concerning 
e;Kceptions  against  jurors. 

Likewise  it  is  of  importance  by  whom  it  ought  to  be       f- 
raised,  because  although  an  exception  may  soQietimes  be  entided  to 
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oeptio  vil-  pertinet  ad  omnes  ut  illam  opponant.  Ideo  videndum 
eiiAga,  utrum  iUe  dominus,  vel  extraneus:  &  si  extraneus, 
f.  191.  utrum  ille  feoffator  fueri,^  vel  alius  cujus  nidla  ratione 
interfuerit.  Si  aiUe  dominus,  sub  cujus  fiierit  potes- 
tate,  servns  pprius  vel  alienus,  vel  liber  homo,  cujus 
status  sit  dubius,  an  sit  liber  vel  servus,  si  prima 
facie  assisa  sive  actio  justa  videatur,  ciltoi  servils  ex- 
ceptionem  non  habeat  contra  dominum  suum,  quia 
nullum  habet  liberum  tenemetum  contra  dominii  suum, 
quia  quicquid  p  ipsum  acquiritur,  id  domino  acquiri- 
tur,  &  ciim  ipse  a  domino  possideatur,  nihil  possidere 
potest,  nee  proprinm  habere.  Si  autem  servo  alieno 
vel  libero  in  statu  servili  constitute,  tenebit  exceptio 
donee  servus  gbetur  alienus,  vel  donee  ille  liber  in 
servitute  detentus  se  liberum  esse  pbaverit.  Et  sem- 
per erga  tales  locum  habebit  ista  exceptio,  sive  tene- 
metum fuerit  villenagium  puru  ipsius  domini,  vel 
eorum  perquisitum  ex  feoffamento  alio.  Ciim  autem 
opposita  fuerit  exceptio  a  vero  domino  ei,  qui  fuerit 
extra  potestate  domini  sui  &  recenter  fiigerit,  tenebit 
exceptio  contra  eum,  quamdiu  dominus  eum  repetere 
posset  sine  brevi,  &  ita  qu6d  non  opportet  eum  ad 
alterius  auxiliu  recurrere  nisi  suum,  &  si  habere  non 
possit  regressum  ad  villanum  suum  recuperandum,  nisi 
p  breve,  qualiscunq  fiierit  ille  fiigitivus,  vel  qualiter- 
cunq  fuerit  extra  potestatem,  vel  quandocunq  fugerit, 
non  tenebit  exceptio  nee  valebit,  quousque  fugitivus 
pervenerit  in  potestatem  domini,  cum  dominus  desierit 
possidere  per  impotentia  vel  negligentiam,  &  utramq 
BrittoD,  amiserit,  naturale  yz,  &  civilem,  quasi  exceptione  op- 
u.^cii.xviu. p^g.^  non  suo  tempore,  nee  suo  loco:  sed  villano 
Fieta,286.  copetit   restitutio  p  assisam^  quia   forte   habet   excep- 

1  "fuerit,"  MS.  Rawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OP  NOVEL  DISSETSINE.  233 

taken  against  another  person,  it  does  not  appertain  to  raise  an 
everybody  to  raise  it.    We  must  accordingly  see  whether  ^f  ^fien^ 
he  is  the  lord  or  a  stranger ;  and  if  he  is  a  stranger,  age. 
whether  he  is  the  feoflfor  of  the  fee,  or  another  person     f.  J9i. 
who  has  no  interest  in  it.      But  if  he  be  the  lord,  under 
whose  power  he  is,  whether  as  his  own  serf,  or  another 
man's  serf,  or  as  a  free  man,  whose  condition  is  doubtful, 
whether  he  be  a  free  man  or  a  serf,  at  first  sight  the 
assise  or  action  seems  to  be  just,  since  a  serf  cannot  raise 
an  exception  against  his  lord,  because  he  has  no  free 
tenement  against  his  lord,  since  what  acquisition  is  made 
by  him,  is  acquired  for  his  lord,  and  since  he  is  in  the 
possession  of  his  master,  he  can  possess  nothing,  nor  have 
anything  of  his  own.     But  if  [the  exception  is  taken] 
against  another  man's  serf,  or  against  a  free  man  estab- 
lished in  a  servile  condition,  the  exception  will  hold  good 
imtil  he  is  proved  to  be  another  man's  serf,  or  until, 
if  he  is  a  free  man  detained  in  servitude,  he  has  proved 
himself  to  be  free.      And   this  exception  will  always 
hold  good  against  such  persons,  whether  the  tenement 
be  a  pure  villenage  of  the  lord  himself,  or  their  acquisi- 
tion from  another  f eoffinent.     But  when  the  exception 
is  raised  by  the  true  lord  against  a  person  who  is  out  of 
the  power  of  his  lord,  and  has  recently  been  a  ftigitive, 
the  exception  will  hold  good  against  him  as  long  as  the 
lord  can  reclaim  him  without  a  writ^  and  so  that  he  is 
not  obliged  to  have  recourse  to  the  aid  of  any  other  than 
himself;  and  if  he  cannot  have  recourse  to  recover  his 
villein  except  through  a  writ,  of  whatever  kind  the 
fugitive  may  be,  or  in  whatever  way  he  may  be  out  of 
his  power,  or  whenever  he  may  have  run  away,  the  ex- 
ception will  not  hold  good,  nor  will  it  avail,  imtil  the 
fugitive  has  come  within  the  power  of  the  lord,  since 
the  lord  has  ceased  to  possess  him  either  through  power- 
lessness  or  negligence,  and  has  lost  both  kinds  of  posses- 
sion, the  civil  and  the  natural,  as  if  the  exception  had 
been  raised  not  at  its  proper  time  nor  in  its  proper 
place ;   but  the  villein  is  entitled  to  restitution  by  an 
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tione  ppetua,  &  dominus  uunqua  audietur  excipiendo, 
donee  villanus  pvenerit  in  suam  potestatem,  qui  forte 
se  tueri  poterit  in  statu  libero,  donee  diseussum  sit 
utrum  liber  sit  an  servus,  vel  donee  dominus  in  gba- 
tione  defeeerit  vel  non  defeeerit,  &  eum  in  eausa  status 
per  breve  de  nativis  ilium  in  servitutem  revocaverit, 
pbato  villenagio,  restituetur  domino  suo  cum  tota  se- 
quela sua,  &  eum  omnibus  terris  &  eatallis  suis  omni- 
bus. Sed  quare  non  potest  dominus  suus  ejicere  eum 
de*  tenementis  acquisitis,  &  auferre  ei  catalla  sua  sine 
inditio/  eum  fuerit  extra  possessionem,  antequa  eorpus 
disrationaverit  ?  Videtur  qu6d,  si  ita  esset,  hoe  esset 
iniquu,  quia  non  poteiit  quis  habere  ptinentias  ante- 
qua  habuerit  id  ad  quod  res  ptinuerit,  sieut  videri 
poterit  p  exemplu  de  advoeationibus  eeelesiarum.  Quia 
si  ad  alique  ptineat  manerium  aliquod  cum  advoca- 
tione,  &  fuerit  extra  possessionem  &  vaeaverit  eeelesia, 
si  psentaverit  ppter  jus  praesentandi  quod  ad  eum  per- 
tinebit  cum  manerio,  non  valebit  prsesentatio,  ante- 
quam  disrationaverit  manerium  ad  quod  prsesentatio 
pertinuerit.  Et  vulgariter  dicitur,  quod  primo  oppor- 
tet  eervum  capere,  &  postea  eum  captus  fuerit  ilium 
exeoriare.  Item  videtur  quod  non  poterit  quis  terras 
vel  catalla  a  servo  vel  fugitivo,  qui  fuerit  extra  potes- 
tatem &  in  statu  libero,  auferre  sine  corpore,  ppter 
verba  in  brevi  de  nativis  eontenta,  ubi  prsecipit  dominus 
rex  quod  vicecom  faeiat  ei  habere  nativum  &  fugitivum 
suum,  eum  tota  sequela  sua,  &  eum  suis  eatallis,  & 
unde  videtur  q  sine  judicio  catalla  sua  auferre  non 
potest,  quia  si  ita,  talia  verba,  scilicet  (eum  cataUis) 
in  brevi  ppera,  ppter  personam  ^  posita  effeetum  non 
f.  191  b.  haberent.  Item  ratio  esse  poterit  quod  si  inter  domi- 
num  &  servum   ilium   ali^    questio   status    haberetur. 


»  "judicio,''  MS.  Kawl.  C.  160. 

^  **  propter  personam,"  omitted  MS.  Bawl.  C.  160. 
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assise,  because  he  has  perhaps  a  pei'petual  exception,  and 
the  lord  shall  never  be  listened  to  in  excepting,  until  the 
villein  has  come  within  his  power,  because  he  can  per- 
haps maintain  himself  in  a  free  condition  until  it  has 
been  discussed,  whether  he  is  a  free  man  or  a  serf,  or 
until  the  lord  has  failed  in  his  proof,  or  has  not  failed, 
and  when  in  a  cause  of  status  by  a  writ  of  naifty  he  has 
reclaimed  him  into  servitude,  his  villeinage  having  been 
proved,  he  shall  be  restored  to  his  lord  with  all  his  fol- 
lowing, and  with  all  his  land  and  chattels.  But  where- 
fore cannot  his  lord  eject  him  from  the  tenements  ac- 
quired by  him  without  a  judgment,  when  he  is  out  of 
his  possession,  before  he  has  derayned  his  body  ?  It 
seems  that  if  it  were  so,  it  would  be  inequitable,  because 
a  person  cannot  have  the  appurtenances  before  he  has 
the  thiQg  to  which  they  appertain,  as  may  be  seen  by 
the  exan^ple  of  the  advowson  of  churches.  Because  if  a 
manor  with  an  advowson  belongs  to  any  one,  and  he  is 
out  of  possession  and  the  church  haa  become  vacant,  if 
he  has  presented  on  account  of  his  right  of  presenting 
which  appertained  to  him  with  the  manor,  the  presenta- 
tion shall  not  be  valid,  before  he  has  derayned  the 
manor,  to  which  the  presentation  appertained.  And  it 
is  commonly  said,  that  you  must  first  catch  your  buck 
and  afterwards  skin  him.  Likewise  it  seems  that  a 
person  cannot  take  away  his  lands  and  chattels  from  a 
serf  or  a  fugitive,  who  is  beyond  his  power  and  in  a  free 
condition,  without  [having]  his  body,  on  account  of  the 
words  contained  in  a  writ  of  naifty,  in  which  the  lord 
the  king  enjoins  the  viscount  to  put  him  in  possession  of 
his  naif  or  fugitive,  with  all  his  following,  and  with  his 
chattels,  and  whence  it  seems  that  without  a  judgment 
he  cannot  take  away  his  chattels,  because  if  it  were  so, 
the  words,  for  instance,  (with  his  chattels,)  placed  in 
the  writ  near  the  person  wrongly  would  have  no  eflfect. 
Likewise  the  reason  may  be  that  if  a  question  of  status 
was  raised  elsewhere  between  the  master  and  the  serf,  f.  19 1  b. 
the  exception  of  spoliation  would  be  always  in  the  way 
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obsiaret  semper  domino  petenti  exoeptio  spoliationis, 
donee  servus  ad  plenum  restitueretur.  Quid  etiam 
juris  clamare  potent  dominus  in  catallis  vel  tenemento 
quasi  in  aecessorio,  cum  nihil  juris  clamare  poterit  in 
corpore  quod  est  principale,  &  sicut  non  habet  locum 
exceptio  a  domino  proposita  contra  eum  qui  fuerit 
extra  potestatem,  quia  si  exceptio  domini  prima  £EUue 
justa  videatur,  tame  eliditur  per  replicationem  quod 
sit  extra  potestatem  quasi  sui  juris,  qasd,  si  necesse 
fuerit,  multipliciter  probatur,  &  quod  ejici  non  possit 
antequam  corpus  disrationetur,  quia  per  eos  tantum 
acquirimus,  quos  sub  potestate  nostra  habemus,  sicut 
per  servos  &  liberos  &c.  Et  quod  per  tales  acquiritur, 
dominorum  erit,  quod  autem  per  illos  qui  extra  potes- 
tatem sunt,  non  nisi  tunc  demiim,  cum  in  nostram 
devenerint  potestatem.  Si  autem  extraneus  fuerit,  qui 
ejecerit  servum  alienum  extra  potestatem  constitutum, 
midto  fortius  non  habebit  locum  in  persona  sua  ex- 
ceptio, quia  jus  non  habet,  cum  locum  non  habeat  in 
persona  domini,  qui  jus  habet  in  persona  servi.  Et 
ideo  quamvis  ali&s  locum  haberet  in  persona  domini, 
ut  predictum  est,  si  servus  fuerit  sub  potestate,  tamen 
non  competit  cuilibet  de  populo  ut  illam  opponat,  nisi 
jus  habeat  opponendi,  vel  si  competat,  &  illam  oppo- 
nat, elidi  poterit  per  replicationem,  vel  quia  non  ptinet 
ad  opponentem  ut  ilia  opponat,  quia  jus  non  habet, 
vel  si  jus  haberet^  elidi  posset  p  replicationem  ab  eo 
qui  jus  haberet  replicandi ;  quia  sicut  non  habet  quia 
jus  excipiendi,  cum  sua  omnino  non  intersit,  cum  ex- 
traneus sit,  ita  non  pertinebit  ad  querentem  replicatio, 
quia  replicatio  pertinet  ad  alium  &  non  ad  ipsum,  & 
sic  in  persona  ejus,  cujus  revera  servus  non  interfuerit, 
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of  ihe  lord  as  plaintiff,  until  the  serf  had  recovered 
everything.  Also  what  right  can  a  lord  claim  in  chattels 
or  in  a  tenement  as  if  it  were  an  accessory,  when  he  can 
daim  no  right  in  the  body  of  the  person  which  is  the 
principal  thing,  and  as  an  exception  propounded  by  a 
lord  against  him  who  is  out  of  his  power  has  no  place, 
because  if  the  exception  of  the  lord  seems  at  first  sight 
just,  nevertheless  it  is  parried  by  a  replication  that  he  is 
beyond  his  power,  as  it  were  independent,  which,  if  it 
were  necessary,  is  proved  in  manifold  ways,  and  that  he 
cannot  be  ejected  before  his  body  is  derayned,  because 
we  acquire  only  through  those  whom  we  have  under  our 
power,  as  through  serfs  and  children,  &c.  And  what  is 
acquired  through  such  persons,  will  belong  to  their  lords ; 
but  what  is  acquired  by  those  who  are  beyond  our 
power,  will  only  then  be  acquired,  when  they  have  come 
within  our  power.  But  if  he  be  a  foreigner,  who  has 
ejected  another  person's  serf  established  beyond  his 
power,  with  much  greater  reason  an  exception  in  his 
person  wi4  not  hold  good,  because  he  has  no  right,  since 
it  has  no  place  in  the  person  of  the  lord,  who  has  no  right 
in  the  person  of  the  serf.  And  accordingly,  although  it 
may  otherwise  hold  good  in  the  person  of  the  lord,  as 
aforesaid,  if  the  serf  be  under  his  power,  nevertheless  it 
is  not  competent  for  any  one  of  the  people  to  raise  the 
exception^  unless  he  should  have  the  right  of  objecting ; 
or  if  it  is  competent  to  him  and  he  raises  the  exception, 
it  may  be  parried  through  a  replication,  either  because 
it  does  not  appertain  to  Uie  objector  to  raise  the  excep- . 
tion,  because  he  has  no  right,  or  if  he  had  the  right,  it 
might  be  parried  through  a  replication  by  him  who  has 
the  right  of  making  a  replication ;  because  as  a  person 
has  no  right  of  excepting,  when  he  has  no  interest  as 
being  a  stranger,  so  a  replication  will  not  appertain  to  the 
plaintiff,  because  a  replication  appertains  to  another  per- 
son, and  not  to  himself,  and  so  it  will  have  a  place  in  the 
person  of  him,  whose  servant  in  truth  has  no  interest  in 
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locum  habebit  &  tenebit  exceptio  versiis  querentem, 
quia  querens  replicationem  non  habet,  nee  pertinet  ad 
ipsum  replicare,  donee  ad  ipsum  perventum  fuerit,  qui 
jus  habet  replieandi:  verbi  gratia,  Servus  alieujus  sub 
potestato  domini  sui  constitutus  facit  pquisitum  de 
libero  tenemento,  forte  ab  alio  quam  k  domino  suo 
ejicitur,  competit  tamen  extraneo  exceptio  de  tene- 
mento  quod  tenetur  in  villenagio,  quia  ad  dominum 
pertinet  actio,  si  servus  ejiciatur,  &  non  ad  servum, 
quia  servus  non  habet  actionem.  Item,  esto  quod 
servus  extra  potestatem  domini  constitutus  perquisitum 
fecerit,  prii!^s  oportebit  dominum  disrationare  servum, 
&  tune  demum  se  ponere  potent  in  tenementum.  Sed 
esto  quod  feoffator  servi  hoe  non  permiserit,  sed  se 
posuerit  in  seysinam,  vel  extraneus  forte,  quis  habebit 
assisam  novas  disseysina?,  vel  dominus  vel  servus  ? 
Dominus  non,  quia  nunquam  seysinam  habuit ;  si  ser- 
vus petere  velit  per  assisam,  obstabit  ei  exceptio  vil- 
lenagii.  Sed  revera  quicquid  dicatur,  servus  extra 
potestatem  domini  constitutus,  cum  sit  in  statu  libero, 
contra  dominum  proprium  habebit  assisam,  multo  for- 
tius in  statu  libero  responsurus  erit  contra  non  domi- 
num, qui  nihil  juris  habet  in  persona  servi :  &  sic  si 
dominus  non  habuerit  exceptionem  servitutis,  nee  ex- 
traneus multo  fortius.  Si  servus  fuerit  in  statu  libero, 
&  ita  in  statu  dubio,  semper  erit  pro  libertate  judi- 
candum,  donee  probetur  in  contrarium,  &  sic  primd 
procedat  assisa,  quasi  de  libero  tcnemento,  &  postea 
f.  192.  Agatur  de  statu,  qui '  prejudieialis  est  disseysina.  Item 
qui  tenet  villenagium  ae  domino  suo,  ejectus  est  a 
villenagio  ab  extranea  persona  cujus  non  interest,  vil- 
lanus  queritur   per  assisam,  extraneus   opponit   excep- 

>  "quia,"  MS.  Bawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  289 

it,  and  the  exception  will  hold  good  against  the  plaintiff, 
because  the  plaintiff  has  no  replication,  nor  does  it  ap- 
pertain to  him  to  make  a  replication,  until  it  devolves 
upon  him,  who  has  the  right  of  replication.  For  instance, 
the  serf  of  a  certain  person  established  under  the  power 
of  his  lord  makes  the  acquisition  of  a  fi*ee  tenement,  and 
he  is  by  chance  ejected  by  some  one  else  than  the  lord, 
nevertheless  it  is  competent  for  the  stranger  to  raise  an 
exception  against  the  tenement  that  it  is  held  in  villen- 
age,  because  the  action  appertains  to  the  lord,  if  the  serf 
be  ejected,  and  not  to  the  serf,  because  the  serf  has  no 
action.  Likewise  let  it  be  that  a  serf  established  beyond 
the  power  of  a  lord  has  made  a  purchase,  the  lord  must 
first  derayne  the  serf,  and  then  he  may  place  himself 
into  possession  of  the  tenement.  But  let  it  be  that  the 
feoffor  of  the  serf  has  not  permitted  this,  but  has  put 
himself  into  seysine,  or  a  stranger  perhaps,  who  shall 
have  an  assise  of  novel  disseysine,  either  the  lord  or  the 
serf?  Not  the  lord,  because  he  never  had  seysine;  if 
the  serf  wishes  to  claim  by  an  assise,  the  exception  of 
villenage  will  bar  him.  But  in  truth,  whatever  may  be 
said,  the  serf  established  beyond  the  power  of  his  lord, 
since  he  is  in  a  free  condition,  will  have  an  assise 
against  his  own  lord,  much  more  reasonably  in  a  free 
state  he  will  answer  against  one  who  is  not  his  lord,  who 
has  no  right  over  the  person  of  the  serf ;  and  so  if  the 
lord  has  not  an  exception  of  serfage,  neither  has  a  stran- 
ger with  much  more  reason.  If  a  serf  has  been  in  a  free 
state,  and  even  in  a  doubtful  state,  it  will  have  to  be 
adjudged  always  in  favour  of  liberty,  until  it  be  proved 
to  the  contrary,  and  so  let  the  assise  first  proceed,  as  if 
concerning  the  free  tenement,  and  afterwards  concerning 
his  status,  because  the  disseysine  is  preliminary  for  judg- 
ment. Likewise  he  who  holds  a  villenage  from  his  own  f.  192. 
lord,  if  he  be  ejected  from  his  villenage  by  a  strange 
person,  who  has  no  interest  in  it,  the  villein  complains 
by  an  assise,  the  stranger  objects  an  exception  of  vil- 
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tione  villenagii,  villanus  replicat  quod  non  pertinet 
ad  extraneum  excipere>  quia  su&  non  interest:  extra- 
neus  econtra,  quod  si  ad  eum  non  pertinet  villena^i 
exceptio,  ad  villanum  non  ptinet  replicatio,  sed  ad  do- 
minu  suum,  &  sic  compensata  hinc  inde  replicatione 
cum  exceptione>  remanebit  extraneus  in  seysina,  donee 
ille,  scilicet  verus  dominus  qui, actionem  habet  &  non 
servns,  agat,  petendo  restitutionem  per  assisam.  Et  si 
sic  extraneus  excipiat,  non  eliditur  exceptio  sua  per 
replicationem,  quod  nihil  ad  ipsum:  quia  quamvis 
exceptio  ad  ipsum  non  pertineat  de  jure,  tamen  locum 
habet  contra  villanum,  quia  villanus  non  habet  actio- 
nem, non  magis  quam  firmarius,  qui  alieno  nomine 
tenet  Si  autem  servus  perquisitum  fecerit  tenendum 
liber^  de  feo&tore  suo,  &  dominus  tenementum  illud 
in  manum  suam  non  ceperit,  tunc  si  extraneus  eum 
ejiciat  vel  ieotbAor  suus,  &  contra  servum  exdpiat  de 
viUenagio,  elidetur  exceptio  per  replicationem,  quia  in 
hoc  casu  competit  servo  replicatio,  scilicet  quod  ad 
alium  non  pertinet  exceptio.  Si  aute  ei,  qui  est  extra 
potestatem  domini  sui,  petenti  restitutionem  opponatur 
exceptio  villenagii,  non  habebit  locum  exceptio,  ante- 
quam  corpus  disrationetur  in  causa  status,  ut  praBdic- 
tum  est,  etiam  si  opponens  parentes  querentis  pducat 
ad  exceptionem  illam  pbandam :  quia  si  ita,  sequeretur 
quod  causam  status  in  judicium  deduceret,  &  quia  ita 
terminarentur  simul  tam  causa  status  quam  assisa 
(quod  esse  non  debet)  in  personis  eorum,  qui  extra 
potestatem  fuerint  dominorum  in  statu  libero,  &  quasi 
sui  juris.  Si  autem  opponatur  hujusmodi  exceptio 
aJicui  qui  fuerit  sub  potestate  domini,  si  fuerit  servus 
proprius,  &  ad  exceptionem  probandum  producti  fiie- 
rint  parentes,  qui  eum  servum  pbaverint,  tunc  locum 
habet,  quod  p  hoc  terminatur  tam  causa  status  quam 
assisa.  Et  talis  liberabitur  domino  suo  ut  villanus. 
Et  p  hoc  terminabitur  utrumque.  Illud  idem  erit,  si 
villanus  contendat   se   esse   liberum  sub  potestate  do- 
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leiny,  the  villein  replies  that  it  does  not  appertain  to  a 
stranger  to  except,  because  he  has  no  interest  in  it ;  the 
stranger  on  the  contrary  [says],  that  if  the  exception  of 
villenage  does  not  appertain  to  him,  the  replication  does 
not  appertain  to  the  villein  but  to  the  lord,  and  so  the 
replication  being  balanced  on  either  side  with  the  excep- 
tion, the  stranger  will  remain  in  seysine,  until  he  who 
is  the  true  lord,  who  has  the  right  of  action,  and  not 
the  serf,  proceeds  by  claiming  restitution  by  an  assise. 
And  so  if  a  strangei?  except,  his  exception  is  not  parried 
by  a  replication,  that  it  does  not  concern  him ;  because 
although  an  exception  does  not  appertain  to  him  of  right, 
nevertheless  it  has  a  place  against  a  villein^  because  a 
villein  has  no  right  of  action,  no  more  than  a  termor, 
who  holds  in  another's  name.     But  if  a  serf  has  made  a 
purchase  to  be  held  by  him  freely  from  his  feoffor,  and 
his  lord  has  not  taken  that  tenement  into  his  hand,  then 
if  a  stranger  should  eject  him,  or  his  feoffor  should  do  so 
and  except  against  the  serf  on  the  ground  of  villenage, 
the  exception  will  not  hold  good,  before  his  body  has 
been  derayned  in  a  cause  of  stdtniSy  as  said  above,  even 
if  the  objector  should  produce  the  parents  of  the  plain- 
tiff to  prove  that  exception :  because  if  it  were  so,  he 
coiQd  bring  a  cause  of  status  into  judgment,  and  because 
in  such  manner  as  well  a  cause  of  status  and  an  assise 
would  be  terminated  simultaneously  (which  ought  not 
to  be),  in  the  persons  of  those  who  are  out  of  the  power 
of  their  lords  in  a  free  condition,  and  as  it  were  indepen- 
dent.    But  if  an  exception  of  this  kind  is  raised  against 
any  one  who  has  been  under  the  power  of  a  lord,  if  he 
has  been  his  own  serf,  and  his  parents  have  been  pro- 
duced to  prove  the  exception,  who  have  proved  him  to 
be   a  serf,  then  it  takes  place  that  both  the  cause  of 
status  and  the  assise  are  thereby  terminated.    And  such 
a  person  shall  be  delivered  up  to  his  lord  as  his  serf.    And 
thereby  both  shall  be  deter^iined.     The  same  thing  shall 
take  place,  if  a  villein  established  under  the  power  of  a 
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mini  constitutus,  &  pquirat  breve  de  Bervitiis  &  con- 
suetudinibus,  quod  dominus  ab  eo  non  exigat  &c.  Et 
dominus  opposuerit  villenagium  &  parentea  pduxerit, 
utruque  placitum  p  hoc  ierminabitur,  indirect^  tame. 
Idem  erit,  si  cum  villanus  juatificari  non  posait  &  do- 
mino suo  quod  ei  faciat  servitia,  vel  cum  villanus 
breve  de  pace  pquisiverit  cum  ait  sub  potestate  domini, 
&  nuUu  breve  pcessit  de  nativitate  sua,  &  dominus 
sibi  pquisiverit  breve  q  faciat  ei  consuetudines  &  aer- 
vitia,  quae  ei  facere  debet  de  tenemento  q  de  eo  tenet 
in  villenagio,  &  parentea  pduxerit,  &  sic  probaverit 
villenagium,  utrumque  terminabitur  &  indirect^,  sive 
liber  tenuerit  villenagiuni  sive  villanus,  &  in  hoc  casu 
querens  se  ponat  in  assisam  velit  nolit,  cum  fuerit 
sub  potestate  dfii,  alioquin  denegetur  ei  actio,  q  aliter 
esset,  si  esset  extra  potestatem.  Si  ante  servo  alieno 
bona  fide  possesso  a  possidente  objiciatur  hujusmodi 
exceptio,  parentes  non  poaaunt  pduci,  aed  tamen  stan- 
dum  erit  prseaumptioni,  &  tenet  exceptio  propter  pos- 
aessionem,  donee  pbetur  in  contrarium,  &  posaeaaua  ae 
probet  liberum.  Eodem  modo  ai  aervo  alieno  bona 
f.  issi^b.  fide  possesso,  semper  stabitur  hujusmodi  exceptioni, 
donee  verus  dominus  eum  evincat,  &  si  ille  qui  poa- 
aidet  aliquo  caau  parentea  illiua  pduxerit  ad  prote- 
dum,  non  valebit,  quia  p  hoc  non  pbabit  ilium  ease 
aervum  suum,  cum  parentes  aui  aint  aervi  alieni.  Et 
ad  pbadam  exceptione  villenagii,  non  oportet  in  aliquo 
casu  pducere  parentes,  aed  auflicit  jibare  p  assisam 
tantiim,  quam  ai  querena  recuaaverit,  denegabitur  ei 
actio  aive  querela,  &  ai  juratorea  mal^  juraverint, 
covincendi  aunt  p  parentes  ejus,  qui  fuerint  sub  potes- 
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lord  shall  contend  that  he  is  a  free  man,  and  shall  obtain 
a  writ  of  servrices  and  customs,  that  the  lord  shall  not 
exact  from  him,  &c.  '  And  the  lord  shall  object  his  vil- 
lenage  and  shall  produce  his  parents,  each  plea  shall  be 
thereby  determined,  indirectly  however.  The  same  shall 
happen,  if  when  a  villein  cannot  be  claimed  of  right  by 
his  lord  that  he  should  do  him  services,  or  when  a  villein 
shall  obtain  a  writ  concerning  the  peace,  when  he  is  under 
the  power  of  his  lord,  and  no  writ  of  naifty  has  preceded, 
and  the  lord  has  obtained  a  writ  that  he  shall  perform 
for  him  customs  and  services,  which  he  ought  to  perform 
for  the  tenement,  which  he  holds  from  him  in  villenage, 
and  has  produced  his  parents  and  so  has  proved  his  vil- 
lenage, both  will  be  determined  and  indirectly,  whether 
he  held  the  villenage  as  a  free  man  or  as  a  villein,  and 
in  this  case  the  plaintiff  puts  himself  upon  an  assise, 
whether  he  will  or  not,  since  he  is  under  the  power  of 
the  lord,  otherwise  the  action  would  be  denied  to  him, 
which  would  be  otherwise,  if  he  were  out  of  his  power. 
But  if  against  another  man's  serf  possessed  in  good  faith 
an  exception  of  this  'kind  be  raised  by  the  possessor,  his 
parents  cannot  be  produced,  but  weight  must  be  given 
to  the  presumption,  and  the  exception  holds  good  on 
account  ol^  the  possession,  until  it  be  proved  to  the  con- 
trary, and  the  pei*son  held  in  possession  proves  himself 
to  be  free.  In  the  same  manner  if  against  another  man's 
serf  possessed  in  good  faith,  an  exception  of  this  kind  will  ^-  ^^^  ^• 
always  be  upheld,  until  the  true  lord  evicts  him,  and  if 
he  who  possesses  him  in  any  case  has  produced  his 
parents  to  prove  it,  it  will  not  avail,  because  he  cannot 
thereby  prove  him  to  be  his  serf,  since  the  parents  are 
the  serfs  of  another  person.  And  to  prove  an  exception  of 
villenage  it  is  not  necessary  in  any  case  to  produce  the 
parents,  but  it  is  sufficient  to  prove  it  by  an  assise  only, 
which  if  the  plaintiff  shall  refuse,  an  action  or  complaint 
shall  be  denied  to  him,  and  if  the  jurors  have  sworn 
badly,  they  are  to  be  convicted  by  his  parents,  who  have 
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iate  domini.  Item  esto,  q  feoffator  servum  sub  potes- 
tate  existentem  de  tonemento  q  ei  dedit  libere  tenen- 
dum ejecerit:  tunc  distinguendum  erit  utrum  dominus 
servi  tenementum  illud  in  manum  sua  ceperit  vel 
non.  Si  ante  sic,  tunc  dominus  habet  assisam  &  ac- 
tionem, &  servus  nuUa^  non  magis  quam  de  villenagio 
domini.  Si  autem  non,  tunc  competit  villano  actio  & 
haeredibus  suis  contra  feo&tore  suum,  &  hseredes  suos, 
&  alios  omnes  qui  ab  eis  causam  traxerint,  vel  feofia- 
mentum,  ut  si  ipsi  pponant  exceptione  villenagii  contra 
talem,  ipse  habebit  replicationem  ex  facto  &  feoffit- 
mente  donatoris.  Et  ubi  sequitur  assisa  novse  dissey- 
sinse  in  psona  antecessoris,  sequitur  assisa  mortis  ante- 
cessoris,  in  psona  hseredis,  non  obstante  exceptione 
villenagii,  ppter  verum  dominion  villani.  Eodem  modo 
contra  extraneos  ad  quos  non  ptinet  ejicere,  &  tamen 
villanus  in  hoc  casu  habeat  actionem,  &  non  dominus. 
Item  esto  ^  dominus  servo  suo  sub  potestate  sua  ex- 
istenti  terram  dederit  tenenda  liberfe  sibi  &  heeredibus 
suis  cum  manumissione,  licet  servus  ille  villenagiu 
tenuerit,  tamen  ppter  manumissionem  liber  erit,  ac 
sicut  alius  liber  qxulibet  liberfe  tenebit,  &  quavis  tenu- 
erit in  villenagio,  villenagium  non  aufert  ei  libertatem 
manumissionis.  Et  unde  si  dns  ipsum  dejecerit,  & 
ipse  agat  p  assisam,  si  dns  excipiat  de  villenagio,  ipse 
habet  replicationem  ex  facte  &  manimiissione  domini 
sui.  Et  code  modo  de  villenagio  q.  tenet,  potest  ville- 
nagium derelinquere  sicut  alius  liber.  Eodem  modo, 
si  dns  ei  manumisso  faciat  conventions,  habeat  erga 
dnm  suum    actione   ex   coventione.     Si  ante  servo  do- 
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been  under  the  power  of  his  lord.  Likewise  let  it  be 
that  the  feoffor  has  ejected  a  serf  being  under  his  power 
from  a  tenement  which  he  has  given  him  as  a  freehold, 
then  it  is  to  be  distinguished  whether  the  lord  of  the  serf 
has  taken  that  tenement  into  his  hand  or  not.  But  if 
so,  then  the  lord  has  an  assise  and  a  right  of  action,  and 
the  serf  none,  no  more  than  concerning  a  villenage  of 
his  lord  But  if  not>  then  the  villein  and  his  heirs 
have  a  right  of  action  against  his  feoffor  and  his  heirs, 
and  all  others  who  have  derived  from  them  a  cause 
or  a  feoffment,  as  if  they  propound  an  exception  of 
villenage  against  so-and-so,  he  will  himself  have  a 
replication  upon  the  act  and  the  feoffinent  of  the  donor. 
And  where  an  assise  of  novel  disseysine  in  the  person 
of  an  ancestor  follows,  an  assise  of  the  death  of  an 
ancestor  will  follow  in  the  person  of  the  heir,  notwitii- 
standing  an  exception  of  villenage  on  account  of  the 
true  lord  of  the  villein.  In  the  same  manner  against 
strangers  who  have  not  the  power  to  eject,  and  never- 
theless the  villein  in  this  case  has  the  right  of  action, 
and  not  the  lord.  Likewise  let  it  be  that  a  lord  has 
given  to  his  serf,  being  under  his  power,  a  groimd  to 
be  held  freely  to  him  and  his  heirs  with  manumission, 
although  that  serf  held  a  villenage,  nevertheless  he  will 
be  fi:^e  on  account  of  his  manumission,  and  like  any 
other  free  person  will  hold  freely,  and  although  he  has 
held  in  villenage,  the  villenage  does  not  take  away 
from  him  his  liberty  of  manumission.  And  hence  if 
the  lord  has  ejected  him,  and  he  proceeds  by  an  assise, 
if  the  lord  should  except  against  him  on  the  ground 
of  villenage,  he  has  a  replication  upon  the  fact  and  the 
manumission  of  his  lord.  And  in  the  same  way  con- 
cerning the  villenage  which  he  holds,  he  may  abandon 
the  villenage,  like  any  other  free  person.  In  the  same 
way,  if  the  lord  has  made  a  convention  with  him  when 
manumitted,  let  him  have  his  action  against  his  lord 
upon  the  convention.      But  if  he  has  made  a   dona* 
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natione  fecerit  sine  manumissione  de  aliqua  terra 
tenenda  p  liberum  servitium,  talis  donatio  sive  con- 
cessio  non  mutat  statum  suum  servile,  quia  psone 
libere  villenagium  nihil  aufert  libertatis,  nee  liberum 
tentum  villano  aliquid  confert  libertatis.  Si  autem 
dns  ita  dederit  sine  manumissione,  servo  &  hseredibus 
suis,  tendum  libere,  psumi  poterit  de  hoc  q  servum 
voluit  esse  liberum,  cum  aliter  servus  heredes  habere 
no  possit  nisi  cum  libertate,  &  ita  cotra  dnm  excipi- 
ente  de  villenagio  copetit  ei  replicatio.  Si  aute  cui- 
cunq  in  potestate  alicujus  existenti  vel  extra,  sive 
exceptione  habeat  ppetua  vel  privilegium,  a  quocunq 
opponal  dno  vel  alio  quocunq  feoffatore,  vel  extraneo, 
cujus  n5  interfuit,  vel  alio  quocunq,  &  querens  repli- 
care  noluerit  contra  tenente,  sed  simpliciter  dicat  q 
liber  sit,  &  inde  ponat  se  super  jurata,  &  alius  affir- 
met  q  non,  &  inde  se  ponat  similiter  super  jurata, 
absq  alia  gbatione  pducenda  p  parentes  vel  alio  modo, 
cum  sic  agatur  de  cosensu  partium  cadit  assisa,  nee 
est  capienda  ut  assisa,  sed  vertitur  in  jurata,  &  fiat 
sacramentum,  ita  q  veiitatem  dicent  de  iis  quae  ab  eis 
exigentur  ex  parte  dni  regis,  quia  non  est  actum  in 
f.  193.  1^0^  ^^"^^  principaliter  de  disseysina,  utru  disseysitus 
fuerit  vel  no :  sed  an  talis  sit  an  talis,  s.  liber  vel 
servus,  &  sic  ibi  nulla  erit  covictio  p  assisam  ppter 
consensum,  ttj^^ujusmodi  exceptio  tangit  assisam, 
cfim  faciant  siHnfuratam  quasi  judice  ex  consensu  de 
statu:  ut  si  dicant  juratores  q  servus  sit,  nihil  capiet 
p    assisam,   si   autem   liber,  tunc   primo   gcedit  assisa 
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tion  to  his  serf  without  his  manumission  of  any  land 
to  be  held  by  free  service,  such  a  donation  or  grant 
does  not  change  his  servile  state,  because  the  villenage 
of  a  free  person  does  not  take  away  from  him  any 
liberty,  nor  does  a  free  tenement  confer  any  liberty 
upon  a  villein.  But  if  the  lord  has  so  given  it  without 
manumission  to  a  serf  and  his  heirs,  to  be  held  freely, 
it  may  be  presumed  from  this  that  he  wished  his  serf 
to  be  free,  since  otherwise  the  serf  will  not  be  able  to 
have  heirs  except  with  liberty,  and  thus  he  is  entitled 
to  a  replication  against  his  lord  objecting  on  the  ground 
of  villenage.  But  if  against  any  one  being  within  the 
power  of  any  one,  or  beyond  it,  whether  he  have  a 
perpetual  exception  or  privilege,  it  be  objected  by  any 
lord,  or  any  other  feoffor,  or  a  stranger  who  has  no  interest 
in  the  matter,  or  any  other  person  whatsoever,  and  the 
plaintiff  has  been  unwilling  to  bring  a  replication  against 
the  tenant,  but  simply  says  that  he  is  free,  and  thereupon 
puts  himself  upon  a  jury,  and  the  other  affirms  that  he 
is  not  free,  and  thereupon  puts  himself  in  like  manner 
upon  a  jury,  without  producing  any  other  proof  by 
parents  or  otherwise,  when  the  proceeding  is  so  con- 
ducted with  the  consent  of  the  parties,  the  assise  fails, 
nor  is  it  to  be  taken  as  an  assise,  but  it  is  turned 
into  a  jury,  and  let  an  oath  be  administered  that  they 
will  say  the  truth  concerning  those  things,  which  shall 
be  required  of  them  on  the  part  of  the  lord  the  king, 
because  the  principal  proceeding  in  this  case  is  not 
concerning  the  disseysine,  whether  he  has  been  disseysed  f.  193. 
or  not,  but  whether  he  be  of  this  condition  or  of  that 
.  condition,  whether  he  be  a  fi^e  man  or  a  serf,  and  so 
thei'e  will  be  there  no  conviction  by  the  assise  on  account 
of  consent,  nor  does  this  kind  of  exception  touch  the 
assise,  since  they  make  for  themselves  the  jury  as  it  were 
judges  by  consent  concerning  stattbs:  as  if  the  jurors 
should  say  that  he  is  a  serf,  he  will  take  nothing  by 
the  assise ;  but  if  they  should  say  that  he  is  free,  then 
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utru  disseysitus  fuerit  vel  non,  dum  tamen  eis  preedi- 
catuir,  qudd  in  hoc  casu  ad  aliud  remedium  no  habe- 
but  regressum,  &  ita  p  hoc  terminabitur  negotium 
quoad  statu,^  &  nulli  eorum  quantiim  ad  exceptione 
vel  responsione  prsBJudicabitur,  si  postmodu  de  causa 
status  agatur  inter  tales:  quia  si  jurata  dicat  simpli- 
citer  quod  querens  villanus  est,  non  erit  ppter  hoc 
dno  liberadus,  nee  ad  villanum  covictus,  si  fuerit  extra 
potestate,  sed  alia  actione  opus  erit  p  breve  de  nati- 
vis,  qtda  p  jurata  ista  nihil  aliud  agitur,  nisi  quod  & 
querela  repellatur,  &  si  sub  potestate  dni  fuerit  con- 
stitutus  ut  servus,  &  jurata  dicat  ipsum  esse  liberum, 
quavis  recuperet  per  assisa,  tame  corpus  non  liberatur 
&  manibus  dominorum,  antequa  p  aliud  breve  se  pbet 
esse  liberum,  quia  exceptio  villenagii  opposita  &  sic 
probata,  statum  non  mutat  nee  conditionem,  sicut  si 
ageretur  de  servitiis  &  cosuetudinibus  ubi  probatur 
servltus  indirecte.  Si  autem  tenens  dicat  exdpiendo 
qu6d  querens  se  cognovit  ad  villanum,  tunc  restat 
Britton,  1.  querendum  d  judice  ubi,  &  ad  villaniun  cujus  ?  quia 
^c  .xxai.  gj  non  fuit  villanus  opponentis  exceptionem  non  per- 
Fieta,  1.  tinet  ad  ipsum  exceptio,  sed  ad  eum  cujus  villanus 
esse  didtur,  &  sub  cujus  fuerit  potestate,  &  domino 
suo  c5petit  exceptio  ex  confessione  sine  alia  proba- 
tione,  nisi  post  confessione  illam  statim^  mutaverit 
per  manumissionem,  ex  facto  domini  sui,  vel  feoflb- 
mentum,  vel  conventionem :  quia  in  hoc  casu  etsi  do- 
minus  habeat  exceptionem  justam,  servus  habet  contra 
exceptionem  justam  replicationem.  Et  hsec  vera  sunt 
nisi  sit  aliquis  qui  dicat,  qu6d  querens  invitus  &  non 

1 «  statum,"  MS.  Bawl.  C.  160.       |     « "  Btatum,"  id. 
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for  the  first  time  the  assise  proceeds,  whether  he  has 
been  disseysed  or  not,  provided  however  it  be  told  before- 
hand to  them,  that  in  this  ease  they  shall  not  have 
recourse  to  any  other  remedy,  and  so  by  this  means 
shall  be  terminated  the  business  as  regards  status,  and 
no  prejudice  will  be  done  to  any  of  them  as  regards  the 
exception  or  the  answer,  if  afterwards  in  a  cause  of 
status  proceedings  take  place  between  such  persons,  be- 
cause if  the  jury  say  simply,  that  the  plaintiff  is  a 
villein,  he  is  not  on  that  account  to  be  delivered  up  to 
the  lord,  nor  is  he  proved  to  be  a  villein,  if  he  shall  be 
beyond  his  power;  but  there  will  be  need  of  another 
action  by  a  writ  of  naifty,  because  by  that  jury  nothing 
else  has  been  done,  except  that  he  is  repelled  from  his 
plaint,  and  if  he  is  established  under  the  power  of  the 
lord  as  a  serf,  and  the  jury  say  that  he  is  free,  although 
he  should  recover  by  the  assise,  nevertheless  his  body 
is  not  set  free  from  the  hands  of  the  lord,  before  through 
another  writ  he  shall  prove  himself  to  be  free,  because 
the  exception  of  villenage  having  been  raised  and  thus 
proved  does  not  change  his  state  nor  his  condition,  as  if 
the  proceeding  were  concerning  services  and  customs, 
where  the  servitude  is  proved  indirectly.  But  if  the 
tenant  shall  say  in  excepting,  that  the  plaintiff  has 
acknowledged  himself  to  be  a  villein,  then  it  remains 
to  be  inquired  by  the  judge  where  and  whose  villein  ? 
Because  if  he  is  not  the  villein  of  the  person  who  raises 
the  exception,  the  exception  does  not  appertain  to  him, 
but  to  him,  whose  villein  he  is  said  to  be,  and  under 
whose  power  he  may  be ;  and  his  own  lord  is  entitled 
to  raise  the  exception  upon  his  confession  without  any 
other  proof,  unless  after  that  confession  he  has  changed 
his  status  through  manumission,  by  the  act  of  his  lord, 
or  by  a  feoffment,  or  by  a  convention,  because  in  this  case 
although  the  lord  may  have  a  just  exception,  the  serf 
has  a  replication  to  that  exception.  And  these  things 
are  true,  unless  there  is  some  one  who  says,  that  the 
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de  consensu  se  ponat  in  assisam  cftm  habeat  replica- 
tionem,  &  qiidd  aliter  non  sit  audiendus.  Si  autem 
nulla  facta  exceptione  villenagii  vel  proposita  alia, 
quare  assisa  debet  remanere,  &  procedet  *  assisa  in  mo- 
dum  assLsae,  &  assisa  ita  dicat  simpliciter  quod  querens 
liberum  tenementum  habere  non  possit,  quia  villanus 
est,  vel  e  contrari6,  scilicet  quod  liber  sit;  si  justici- 
arius  sine  aliqua  examinatione  secundtim  dicta  jurato- 
rum  (quod  esse  non  deberet)  judicaverit,  si  postmodum 

«  per  parentes  vel   alio  modo  probetur  contrarium,  jura- 

tores  de  pjurio  convincentur.  Item  esto,  quod  ille  cui 
villenagium  opponitur  sit  persona  penitus  incognita, 
ita  q  juratoribus  nihil  constet  de  conditione,  utrum 
liber  sit  an  servus,  in  hoc  dubio  erit  pro  libertate 
judicandum,  ita  q  in  benigniorem  partem  cadet  inter- 
pretatio,  sicut  de  quolibet  homine  prsesumitur,  quod 
sit  bonus  homo,  donee  probetur  in  contrarium,  &  etiam 
quia  opponens  exceptionem  de  villenagio  non  probat 
eam:  est  igitur  quasi  nulla,  ciim  no  sit  probata,  licet 
revera  talis  sit,  secundiim  quod  proponitur.  Jus  enim 
nuquam  deficit,  licet  deficiat  probatio.  Item  esto  q 
servus  alienus  sub  potestate  alterius  qujlm  domini  sui 
constitutus  pquisitum  fecerit  &  k  vero  dno  ejiciatur 
anteq  ilia  recuperaverit,  recuperabit  servus  per  assisam 
erga  verum  dominum  suum,  no  obsi^te  exceptione  vil- 
lenagii, secundu  quod  terra  ilia  capta  fuerit  in  manu 

f.  193  b.  ejus,  sub  cujus  potestate  fuerit  vel  non,  &  secundum 
hoc  competit  assisa  uni  eorum  vel  alteri.  Item  esto 
quod  quis  servum  alienum,  &  in  potestate  domini  sui 
existentem  feoffiiverit,  tenendum  de  domino  suo  liber^, 
si  dominus  hoc  voluerit,  &  homagium  servi  sui  recepe- 

^  "  prooedat,"  MS.  Bawl.  C.  160. 
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plaintiff  unwillingly,  not  with  his  consent,  puts  himself 
on  an  assise,  when  he  has  a  replication,  and  that  other- 
wise he  is  not  to  be  heard.  But  if  no  exception  of 
villenage  having  been  raised,  nor  any  other  exception 
having  been  propounded,  why  the  assise  ought  to  remain, 
and  the  assise  shall  proceed  after  the  manner  of  an  assise, 
and  the  assise  shall  say  simply  that  the  plaintiff  cannot 
have  a  free  tenement  because  he  is  a  viUein,  or  on  the 
contrary,  for  instance,  that  he  is  a  free  man;  if  the 
justiciary  without  any  examination  has  judged  according 
to  the  sayings  of  the  jurors  (which  ought  not  to  be),  if 
afterwards  the  contmry  be  proved  by  the  parents  or  in 
some  other  way,  the  jurors  shall  be  convicted  of  perjury. 
Likewise  let  it  be,  that  he  against  whom  villenage  is 
objected  is  a  person  altogether  unknown,  so  that  the 
jurors  have  no  certainty  as  to  his  condition,  whether  he 
is  free  or  a  serf,  in  this  doubtful  state  judgment  is  to 
be  given  in  favour  of  liberty,  so  that  the  interpretation 
shall  incline  to  the  more  merciful  side,  just  as  it  is 
presumed  ^respecting  every  person  that  he  is  a  good  man, 
until  the  contrary  is  proved,  and  also  when  he  who 
raises  the  exception  of  villenage  does  not  prove  it :  it  is 
therefore  a  nullity  since  it  is  not  proved,  although  in 
truth  it  may  be  so  according  as  it  has  been  propounded. 
For  right  never  fails,  although  the  proof  may  fail.  Like- 
wise let  it  be  that  another  person  s  serf  established 
under  the  power  of  another  than  his  own  lord  has  made 
an  acquisition,  and  is  ejected  by  the  true  lord  before  he 
has  recovered  it,  the  serf  shall  recover  by  an  assise 
against  his  true  lord,  notwithstanding  the  exception  of 
villenage,  according  as  that  land  has  been  taken  into  the 
hand  of  him  under  whose  power  he  may  be  or  not,  and  f- 1^^ 
according  to  this  the  one  or  the  other  of  them  is  entitled ' 
to  an  assise.  Likewise  let  it  be  that  a  person  has  en- 
feoffed another  person's  serf,  and  one  who  is  in  the 
power  of  his  lord,  to  be  held  freely  of  his  own  lord,  if 
the  lord  is  willing  and  has  received  the  homage  of  his 
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rit,  si  eum  ejidat^  servus  per  assisam  recuperabit^  non 
obstante  villenagio,  sed  in  voluntate  domini  erit,  utrum 
hoc  facere  voluerit,  vel  tenementum  illud  in  manum 
suam  capere.  Item  si  servus  sibi  ipsi  acquisiverit  & 
non  domino,  dominus  servi  non  efficietur  dominus  rei, 
antequam  illam  ceperit  in  mannm  snam,  &  competit 
servo  assisa  contra  omnes,  prseterquam  contra  verum 
dominu  suu  in  cujns  fuerit  potestate,  no  obstate  ex- 
ceptione  villenagii^  Si  autem  acquisierit  ad  opus 
dominorum  &  nomine  ipsorum,  unius  vel  plurium,  vel 
uni  ex  pluribus,  eis  competit  assisa  quorum  nomine 
acquisivit,  quia  ex  facto  servi  sunt  in  possessionem 
licet  non  ceperint  in  manum  suam  cum  solennitate. 
Item  si  in  modum  exceptionis  hoc  modo  opponatur 
villenagium  &  tenente,  s.  quod  querens  assisam  portare 
non  possit,  quia  villanus  est  &  filius  villani,  poterit 
utrumq,  esse  verum,  &  qudd  ille  querens  habeat  contra 
istam  exceptionem  justam  replicatione,  &  q.  cadet  assisa, 
vel  procedet^  de  utroq,  istorum,  vel  de  altero,  vel  de 
neutro,  n5  cadet  assisa  si  querens  non  replicaverit  vel 
exceperit,  quia  neutrum  istorum  habet,  nee  replicatione 
nee  exceptionem,  quia  villanus  est  sub  potestate  do- 
mini sui  constitutus,  &  natus  de  villano  &  villana 
ipsius  domini  sui.  Elode  modo  de  patre  suo,  &  sic  si 
replicet  vel  excipiat,  p  assisam  Veritas  dedarabitur,  ts 
secundum  hoc  locum  habebit  replicatio  vel  non  habe- 
bit.  Et  si  assisa  faciat  c5tra  ipsum,  cadat  de  utroq^. 
Item  potest  esse  quod  cadat  de  uno  &  no  de  alio,  quia 
ben^  potest  esse  q  ipse  villanus  sit  &  pater  suus  liber, 
sed  ipse  habet  exceptionem  pro  se  &  forte  privilegium, 
&  ideo  per  hoc  se  defendit  contra  exceptionem.    Item 
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serf,  if  he  shall  eject  him,  the  serf  shall  recover  by  an 
assise,  notwithstanding  his  villenage,  but  it  shall  be  at 
the  will  of  the  lord,  whether  he  wishes  to  do  this  or  not, 
or  to  take  that  tenement  into  his  hand.  Likewise  if  the 
serf  has  purchased  for  himself,  and  not  for  his  lord,  the 
lord  of  ^e  serf  will  not  be  rendered  lord  of  the  thing, 
before  he  has  taken  it  into  his  hand^  and  the  serf  is 
entitled  to  an  assise  against  aU  persons  except  against 
his  true  lord,  in  whose  power  he  shall  be,  notwithstand- 
ing the  exception  of  viUenage.  But  if  he  has  acquired 
for  the  use  of  the  lords  and  in  their  names,  one  or  more, 
or  one  out  of  several,  those  in  whose  name  he  has 
acquired  it  are  entitled  to  an  assise,  because  in  fact  they 
are  serfs  in  possession,  although  they  have  not  taken  the 
thing  into  their  hand  with  solemnity.  Likewise  if  after 
the  manner  of  an  exception  viUenage  be  objected  in 
this  manner  by  the  tenant,  to  wit,  that  the  plaintiff 
cannot  bring  an  assise  because  he  is  a  villein  and  the 
son  of  a  viUein,  both  may  be  true,  both  that  the  plaintiff 
has  a  just  replication  against  that  assise,  and  that  the 
assise  will  be  barred  or  will  proceed  concerning  both  of 
these  objections,  or  concerning  one  or  concerning  neither, 
the  assise  will  not  be  barred  if  the  plaintiff  has  not 
replied  nor  excepted,  because  he  has  neither  of  them, 
neither  a  replication  nor  an  exception,  because  he  is  a 
villein  established  under  the  power  of  his  lord,  and  is 
bom  of  a  father  and  mother,  who  were  villeins  of  the 
lord  himself.  In  the  same  way  concerning  his  father, 
and  so  if  he  replies  or  excepts,  the  truth  shall  be  de- 
clared by  an  assise,  and  according  to  this  a  replication 
will  have  a  place  or  not  And  if  the  assise  makes 
against  him,  let  him  be  cast  in  both.  Likewise  it  is 
possible  that  he  should  be  cast  in  one  and  not  in  the 
other,  for  it  may  well  be  that  he  is  himself  a  villein  and 
his  father  was  free,  but  he  has  an  exception  on  his  own 
behalf  and  by  chance  a  privilege,  and  accordingly  he 
may  by  this  defend  himself  against  the  exception.    Like- 
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potest  esse  q.  liber  sit  &  pater  suus  villan^,  qa  ipse 
pgenitus  ex  libera  &  soluta  ex  patre  villano,  quo 
easu  sequi  debet  conditionem  matris.  Item  vice  versa, 
potest  esse  q  ipse  sit  viUanus  &  pater  liber,  quia  pro- 
genitus  ex  villana  &  libero  in  matrimonio  sive  cotu^ 
bemio,  &  in  quo  casu  sequetur  conditione  matris, 
maximfe  si  liber  ingressus  sit  in  villenagium  ad  nati- 
vam,  secus  erit  si  extra  villenagium,  quia  thorns  ma- 
riti  liberi  facit  earn  liberam  in  vita  viri ;  et  quia  si 
in  servitutem  peteretur,  defenderet  se  contra  exceptio- 
nem  villenagii  p  replicationem  liberi  thori.  Item  si 
sic  objiciatur  villenagium  quod  villanus  sit,  quia  pater 
suus  villanus  fuit,  tunc  considerare  oport^t  utrum 
matrimonium  intervenit  vel  non,  sicut  pdictum  est,  & 
in  quo  statu  talis  pater  obiit,  utrum  in  statu  libero, 
s.  ita  quod  peti  non  possit^  sine  brevi,  quamvis  fugi- 
tivus  vel  alius  servus ;  vel  in  statu  servili,  liber  vel 
alius  sub  potestate  alicujus  constitutus  vel  detentus,  & 
secundum  talem  statum  erit  exceptio  villenagii  judi- 
canda.  Et  ideo  sive  pater  liber  sit  sive  servus  tem- 
pore mortis,  vel  in  statu  libero  vel  servili,  erit  exceptio 
villenagii  judicanda,  &  hoc  ita,  nisi  in  filio  sit  status 
patris  immutatus.  Sed  dici  posset  forte  ab  aliquo, 
quod  de  statu  defuncti  post  mortem  agi  non  potest, 
utrum  liber  sit  sive  bastardus.  Verum  est,  quod  ad 
hoc  agi  non  potest,  quod  mortuus  ad  villanum  probe- 
tur,  quia  hoc  esset  in  principali  casu  status,  ad  pro- 
f  194  bandum  talem  p  testes  &  parentes,  &  ita  mutai'e  sta- 
tum defuncti.     Poterit  tamen  inquiri  p  jiu*atam  utrum 
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wise  it  may  be,  that  he  is  himself  free,  and  that  his 
father  was  a  villein,  because  he  was  himself  bom  of  a 
mother  who  was  free  and  unmarried  by  a  villein  father, 
in  which  case  he  ought  to  follow  the  condition  of  the 
mother.  Likewise  conversely  it  may  be,  that  he  is  a 
villein  and  his  father  was  a  free  man,  as  having  been 
bom  out  of  a  villein  woman  by  a  free  man  in  matri- 
mony or  in  cohabitation,  and  in  which  case  he  follows 
the  condition  of  the  mother,  more  pai'ticularly  if  the 
free  man  has  entered  into  the  villenage  to  a  naif  woman, 
it  will  be  otherwise  if  beyond  the  villenage,  because  the 
bed  of  a  free  husband  makes  her  a  tree  woman  during 
the  life  of  the  man,  and  because  if  he  were  claimed  into 
serfdom,  he  would  defend  himself  against  the  exception 
of  villenage  by  the  replication  of  a  free  marriage  bed. 
Likewise  if  villenage  should  be  objected  to  him  that  he 
is  a  villein,  because  his  father  was  a  villein,  then  we 
must  consider  whether  matrimony  has  intervened  or  not, 
as  is  above  said,  and  in  what  condition  his  father  died, 
whether  in  a  free  condition,  that  is,  that  he  could  not 
be  claimed  without  a  writ,  although  a  fugitive  and  the 
serf  of  another ;  or  in  a  servile  state,  free  or  another's 
serf,  established  or  detained  under  the  power  of  another, 
and  according  to  such  state  the  exception  of  villenage 
will  have  to  be  adjudicated.  And  accordingly  whether 
the  father  is  free  or  a  serf  at  the  time  of  his  death,  or 
in  a  free  or  in  a  servile  state,  the  exception  of  villenage 
will  have  to  be  adjudicated,  and  this  so,  imless  the  con- 
dition of  the  father  has  been  changed  in  the  son.  But  it 
may  be  said  perhaps  by  some  one,  that  a  question  cannot 
be  raised  respecting  the  condition  of  the  deceased  person 
after  his  death,  whether  he  be  free  or  a  bastard.  It  is 
trae  that  an  action  cannot  be  brought  in  order  to  prove 
a  dead  man  to  be  a  villein,  for  this  would  be  in  a  prin- 
cipal case  of  status  to  prove  such  an  one  by  witnesses  and  f*  194. 
parents,  and  so  to  change  the  stutua  of  the  deceased. 
An  inquest,  however,  may  be  made  by  a  jury  whether 
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ipse  villanus  obiit  vel  liber,  vel  bastardus  fuit  statu 
non  mutate,  qpiia  villenagium  oppositum  in  modum 
exceptionis,  statum  defuncti  vel  vivi  non  alteiat  nee 
mutat.  Et  long^  aliud  est  gbare  p  testes  &  parentes 
quod  ita  esse  debeat,  ubi  sit  aliquis  qui  respondere  pos- 
set ad  proposita,  quam  inquirere  p  juratam  simpliciter 
si  ita  fuit;  &  hseo  vera  sunt,  etiam  si  revera  pater 
villanus  fuit  &  in  judido  petitus  ut  villanus  p  breve, 
&  in  statu  libero  se  defendit  usqug  ad  mortem.  Et 
idem  erit,  si  extra  potestatem  domini  constitutus  nun- 
quam  in  vita  petitus  esset,  statu  enim  liber  est,  qui- 
cunque  extra  potestatem  domini  sui  constitutus  sine 
placito  &  brevi  in  servitutem  revocari  non  possit. 
Et  eodem  modo  statu  servus  erit  liber  homo  in  pos- 
sessione  servitutis  constitutus,  ita  quod  ad  Ubertatem 
pvenire^non  possit  sine  placito,  &  in  tali  statu  obierit, 
sive  in  vita  sua  in  libertatem  proclamaverit  sive  non. 


Cap,  XXII. 

1.  Dictum  est  supra  in  genere,  qualiter  opponenda  est 

Suibu^am  ^^ceptio  servitutis  &   cui  competat.    Nunc   autem  fit 

speciaiibus  descensus  ad   casus   speciales.    Esto  igitur  quod  liber 

bu?m»^     homo  ingrediatur  in  villenagium  ad  ancillam  villanam, 

teriam       non   propter    hoc    mutatur    status    ejus,  sed   in   parte 

pnedictam.  Q^umbratur,    cdm    propter    villanam,    quie    est    quasi 

terminus    oopulans,  recedere  non    possit  k   villenagio, 

oportebit  eum  facere  viUanas  consuetudines,  non  tamen 

ratione   personae,  sed  ratione   villenagii,  quia   per   hoc 

non   mutatur  status    nequfe    conditio   liber»    persome. 

Sed  esto  quod  ambo  sunt  fugitivi,  scilicet  vir  &  uxor 
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he  died  a  villein  or  free,  or  was  a  bastard,  his  status  not 
having  been  changed,  because  villenage  •objected  in  the 
way  of  an  exception  does  not  alter  nor  change  the  status 
of  a  deceased  or  living  person.  And  ii  is  far  different  to 
prove  by  witnesses  and  parents  that  it  ought  to  be  so, 
where  there  is  any  one  who  can  answer  the  questions 
proposed,  than  to  inquire  by  a  jury  simply,  if  it  was  so ; 
and  these  things  are  true,  even  if  in  reality  the  £a.ther 
has  been  a  villein,  and  has  been  claimed  in  a  judgment 
as  a  villein  by  a  writ,  and  has  maintained  himself  in  a 
free  condition,  down  to  his  death.  And  it  will  be  the 
same  if,  being  established  beyond  the  power  of  his  lord, 
he  has  never  been  claimed  in  his  lifetime,  for  he  is  of  a 
free  condition,  whosoever  being  established  beyond  the 
power  of  his  lord  cannot  be  recalled  into  serfdom  with- 
out a  plea  and  a  wrii  And  in  a  similar  manner  a  free 
man  established  in  the  possession  of  serfdom  will  be  of 
a  servile  condition,  so  that  he  cannot  attain  to  freedom 
without  a  plea,  and  he  will  have  died  in  that  state, 
whether  during  his  lifetime  he  has  made  claim  to  freedom 
or  not. 

Chapter  XXII. 

We  have  spoken  above   generally  in  what  way  an       i. 
exception  of  serfdom  is  to  be  raised,  and  who  is  entitled  Of  certain 

BDOOlfti 

to  it.    Now  indeed  we  will  descend  to  special  cases.    Let  < 


it  be  supposed  then  that  a  free  man  enters  into  a  villen-  J?"^^*^ 
age  to  cohabit  with  a  single  woman  of  villein  condi-  ceding 
tion,  his  condition  is  not  changed  on  that  account,  but  ™***®^- 
it  is  partially  obscured,  since  on  account  of  the  villein 
woman,  who  is  as  it  were  a  conjunctive  term,  he  cannot 
withdraw  from  the  villenage,  he  will  be  bound  to  per- 
form villein  usages,  not  by  reason  of  his  person  but  by 
reason  of  the  villenage,  since  neither  the  state  nor  the 
condition  of  a  free  person  is  on  that  account  altered. 
But  let  it  be  that  both  are  fugitives,  to  wit,  the  man 
L  451.  1^ 


Digitized  by 


Google 


258  DE  ASSISA  NOViE  DISSETSTN^. 

uxor  petatur  &  revocetur  in  servitutem,  &  vir  uxorem 
sequatur:  sive  vice  versa.  Esto  quod  villanus  extra 
potestatem  domini  sui  copuletur  libersd  liberum  tene- 
mentum  habenti,  si  dominus  servi  utrumq,  ejiciat,  tain 
virum  qnkm  uxorem,  quceritur  an  recuperare  debeant 
non  obstate  exceptione  villenagii,  verius  est  quod  sic, 
rationesupradicta,  donee  servus  in  servitutem  revoce- 
tur. Sed  quid  dicendum  est  de  uxore  &  libero  tene- 
mento,  si  dominus  se  posuerit  in  tenementum  uxoris, 
cum  p  se  petere  non  possit  sine  viro,  si  autem  vir 
adjungatiu*,  obstabit  exceptio,  quid  ergo  erit  ?  Videtur 
quod  dominus  retinebit  quamdiu  villanus  vixerit,  & 
post  mortem  villani  uxor  remedium  habebit,  quasi 
sublato  impedimento,  sed  revera  recuperabit  prsaoptenta^ 
sed  petere  non  posset  adipiscenda.  Item  domino  ex- 
ceptionem  villenagii  opponenti,  responderi  poterit  & 
contra  ipsum  replicari  multis  modis.  Poterit  enim 
replicari,  ^  dominus  in  curia  regis  recognovit  ipsum 
esse  liberu  &  remisit  ei  totum  jus  &  dameum  q  habuit 
vel  habere  potuit  in  ipso  &  in  tota  sequela  sua,  &  inde 
proferat  cyrographu  in  curia  domini  regis  confectum, 
quod  si  habuerit  vel  non,  &;  recognitio  irrotulata  fuerit, 
vocet  rotulos  ad  warantum,  &  hoc  ubi  dominus  vexa- 
verit  eum  in  curia,  &  eum  petiit  ut  villanum.  Item 
eodem  modo,  A  dns  eum  aliquando  pduxit  in  cmia 
dni  regis  ut  liberum  homing  suum  ad  disrationadu, 
vel  legem  aliqua  facienda  vel  purgatione,  quod  de 
facili  sciri  poterit  p  rotulos.  Et  eodem  modo,  si  hoc 
fecerit  in  com,  quod  etiam  sciri  poterit  p  recorda  com. 
f.  194  b.  Item  si  dominus  eum  manumisit  &  feoffavit  de  libero 
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and  his  wife,  let  the  wife  be  claimed  and  recalled  into 
serfdom,  and  let  the  husband  follow  his  wife,  or  vice 
versft.  Let  it  be  that  a  villein  beyond  the  power  of 
his  lord  cohabits  with  a  free  woman  having  a  free 
tenement,  if  the  lord  of  the  serf  should  eject  both,  the 
husband  as  well  as  the  wife,  it  is  asked  whether  they 
ought  to  recover  notwithstanding  the  exception  of  vil- 
lenage,  truth  inclines  to  the  affirmative,  for  the  reason 
above  said,  until  the  serf  is  recalled  into  serfdom.  But 
what  is  to  be  said  concerning  the  wife  and  the  free 
tenement,  if  the  lord  has  put  himself  into  possession  of 
the  tenement  of  the  wife,  since  she  cannot  claim  it  alone 
without  her  husband,  but  if  the  husband  be  joined  to 
her,  an  exception  will  be  in  the  way,  what  then  will  it 
be  ?  It  seems  that  the  lord  will  retain  it  as  long  as 
the  viUein  is  alive,  and  after  the  death  of  the  villein 
the  wife  will  have  a  remedy  as  if  an  impediment  had 
been  removed,  but  he  will  recover  indeed  what  has 
been  previously  received,  but  he  could  not  claim  what 
is  to  be  received.  Likewise  to  the  lord  raising  the 
objection  of  villenage  an  answer  may  be  given  and  a 
replication  against  himself  in  many  ways.  For  it  may 
be  said  by  way  of  replication  that  the  lord  in  the  king's 
court  has  recognised  him  to  be  free,  and  has  remitted 
to  him  all  the  right  and  claim  which  he  had  or  might 
have  over;  him  and  over  all  his  following,  and  let  him 
produce  a  chirograph  made  in  the  court  of  the  lord  the 
king,  which  if  he  shall  have  or  not,  and  the  recogni- 
tion has  been  enrolled,  let  him  call  the  rolls  to  warrant 
him,  and  this  where  the  lord  has  harassed  him  in  court 
and  has  claimed  him  as  his  villein.  Likewise  in  the 
same  way,  if  the  lord  has  once  produced  him  in  the 
court  of  the  lord  the  king  as  his  free  man  to  derayne 
or  to  prove  his  law,  or  as  a  compurgator,  which  can 
easily  be  known  by  the  rolls.  And  in  the  same  way, 
if  he  has  done  this  in  a  county,  which  may  be  known 
by  the  record  of  the  county.    Likewise  if  the  lord  has  ^-  ^^^  b. 
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tenemehto,  &  sic  recuperabit  seysinam  manumissus  non 
obstante  exceptione  villenagii  contra  eum  qui  manu- 
misit  &  hseredes  suos,  nt  inter  Thomam  Yeteris  Pontis^ 
&  Richardum,  &  alios  quoscunq^  ei  succedentes  ex  qua- 
exmc^  causa>  ciim  nihil  amplius  exigere  possunt  quam 
ille  potuit  cui  succedunt.  Eode  modo  dicendum,  si 
quis  manumissus  fuerit  etiam  sine  libera  terra.  Item 
si  fiat  quod  tantundem  yalet,  ut  si  dominus  feoffaverit 
servum  suum  etia  sine  libertate  expressa,  tenedum  sibi 
&  hsBredibus  suis  p  liberum  servitium,  quia  ex  quo 
mentionem  facit  de  hseredibus,  praesumitur  vehemeter 
quod  dominus  voluit  servum  suum  esse  liberum,  quod 
quidem  non  esset,  si  de  hseredibus  mentionem  non 
faceret.  Ite  ide  erit  si  dominus  aliquando  petiit  eum 
ut  nativum  suum,  &;  ipse  p  parentes  vel  alio  modo 
pi-obaverit  se  esse  liberum,  &  alise  infinitse  possunt 
esse  responsiones,  sicut  exceptio  rei  judicatse,  &  replica- 
tiones  contra  dominum.  Si  autem  dominus  sic  dicat 
&  excipiat  contra  petentem  restitutione  p  assisam,  & 
adjiciat  quod  villanus  sit,  vel  filius  villani  vel  villanaB, 
ad  hoc,  quod  dicit  ^  filius  villani  vel  villanse,  replicare 
poterit,  quod  licet  pater  suus  villanus  esset,  mater 
tamen  sua  libera  fuit  &  soluta,  &  ideo  sequi  debet 
conditionem  matris  &  non  patris.  Ad  hoc  autem  quod 
dicitur  quod  mater  sua  fuit  villana,  replicari  poterit, 
quod  quamvis  villana,  copulata  fuit  libero  homini  in 
libero  tenemeto,  &  ipse  genitus  in  libero  thoro,  ppter 
quod  sequi  debet  conditionem  patris  &  non  matris. 
Item  repUcari  pot^t  contra  dominum  excipientem  in 
villenagio,  quod   quamvis   utrumque    habeat   villanum 
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manumitted  him  and  enfeoffed  him  with  a  free  tene- 
ment, and  so  the  manumitted  person  shall  recover  sey- 
sine,  notwithstanding  the  exception  of  villenage,  against 
him  who  has  manumitted  him  and  against  his  heirs, 
as  between  Thomas  Yieux  Pont  and  Richard,  and  others 
whomsoever  succeeding  to  him  from  whatever  cause, 
since  they  cannot  exact  any  thing  more  than  he  could 
to  whom  they  succeed.  In  the  same  way  it  is  to  be 
laid  down,  if  anybody  has  been  manumitted  without 
a  free  tenement.  If  a  thing  be  done  which  is  equivalent, 
as  if  a  lord  has  enfeoffed  his  serf  even  without  express 
liberty  to  hold  to  himself  and  his  heirs  by  free  service, 
because  since  he  has  made  mention  of  heirs,  it  is  a 
forcible  presumption  that  the  lord  wishes  his  serf  to  be 
free,  which  would  not  be  the  case  if  he  made  no  men- 
tion of  heirs.  Likewise  it  will  be  the  same  if  the  lord 
has  once  claimed  him  as  his  naif,  and  he  himself  by 
his  parents  or  in  some  other  way  has  proved  himself 
to  be  free,  and  other  infinite  answers  may  be  made,  as 
an  exception  of  a  judgment  already  given,  and  replica- 
tions against  the  lord.  But  if  the  lord  says  so  and 
excepts  against  a  person  claiming  restitution  by  an 
assise  and  should  add  that  he  is  a  villein,  or  the  son 
of  a  villein  father  or  a  villein  mother,  against  this  which 
he  says  that  he  is  the  son  of  a  villein  father  or  a  villein 
mother,  he  may  reply  that,  although  his  father  was  a 
villein,  his  mother  was  free  and  independent,  and 
accordingly  he  ought  to  follow  the  condition  of  his 
mother,  and  not  of  his  father.  Against  this  however 
that  it  is  said  that  his  mother  was  a  villein,  it  may  be 
replied,  that  although  she  was  a  villein,  she  was  co- 
habiting with  a  free  man  in  a  free  tenement,  and  he 
was  himself  begotten  in  a  free  bed,  wherefore  he  ought 
to  follow  the  condition  of  his  father  and  not  that  of  his 
mother.  Likewise  it  may  be  replied  against  a  lord 
excepting  on  the  ground  of  villenage,  that  although  he 
had  both  a  father  and  mother  who  were  villeins  coha- 


Digitized  by 


Google 


262  DE  ASSISA  NOViE  DISSEYSIN^. 

tarn  patrem  q  matrem  copulatos,  &  quamvis  sit  in 
villenagio  genitus,  quod  ad  dominum  no  ptinet  ex- 
ceptio:  ut  si  villanus  alicujus  in  alterius  villenagium 
ingressus,  vel  villana  e  contrario  in  alterius  villenagium 
ad  villanum,  non  habet  aliquis  exceptione  villenagii 
contra  talem,  si  feoffatus  fuerit  tenendi  liberfe,  nisi 
ille  in  cujus  villenagio  genitus  fuit  &  natus :  maxim^ 
si  fuerit  sub  ejus  potestate  constitutus.  Item  cilm 
servus  replicaverit  contra  dominum  de  manumissione, 
dominus  potest  triplicare  versus  ipsum,  quod  manu- 
missio  non  fuit  sufficiens  nee  perfecta.  Sed  hsBC  tri- 
plicatio  locu  habet  in  hserede  manumissoris,  &  no  in 
ipso  manumisaore.  Quik  esto  quod  servus  velit  manu- 
mitti,  &  Qbm  nihil  habeat  proprium,  eligat  fidem  ali- 
cujus, qui  eum  emat  quasi  propriis  denariis  suis,  p 
tale  emptionem  non  consequitur  emptus  aliquam  liber- 
tatem,  nisi  tantum  quod  mutat  dominiu  in  re  empta, 
inprimis  solvi  debet  pretium,  postea  sequitur  traditio 
rei.  Solvitur  hie  preciu  pro  nativo,  sed  nulla  subse- 
quetur^  traditio,  sed  semper  manet  in  villenagio  quo 
prius.  Si  tenens  tenementum  acquirat  tenendu  liberfi, 
&  hseres  manumissoris  vel  alius  successor  eum  ejiciat, 
si  petat  per  assisam  &  haeres  opponat  villenagium,  & 
villanus  replicet  de  manumissione  &  emptione,  haeres 
triplicare  poterit  q  imperfecta  fuit  emptio  sive  manu- 
missio,  eo  quod  nunqua  in  vita  venditoris  subsecuta 
fuit  traditio,  &  ita  talis  semp  remanebit  sub  potestate 
hseredis,  nee  valebit  eis  in  hoc  casu  instrumetu  manu- 
missionis,  quod  quide  si  in  judicio  pferatur  magis 
nocere  possit  qnkm  prodesse.  Et  notadO,  quod  ita 
excipere    poterit   tenes    cotra    querent?,^  quod    queres 


*  "  subsequitur,"  MS.  Ravi.  CI       ^  <«  excipi  poterit  contra  queren- 
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biting  together,  and  although  he  was  begotten  in  villen- 
age,  that  exception  does  not  pertain  to  the  lord ;  as  if  the 
villein  of  one  person  having  entered  into  the  villenage 
of  another  person,  or  a  villein  woman  on  the  contrary 
having  entered  into  the  villenage  of  another  lord  (to 
cohabit  with)  a  villein,  a  person  cannot  make  an  excep- 
tion of  villenage  against  such  a  person,  if  he  has  been 
enfeoffed  to  hold  freely,  excepting  the  lord  in  whose  vil- 
lenage he  has  been  begotten  and  bom :  particularly  if  he 
has  been  established  under  his  power.  Likewise  when 
the  servant  has  replied  against  the  lord  on  the  ground  of 
manumission,  the  lord  may  rejoin  against  him,  that  the 
manumission  was  not  sufficient  nor  perfect.  But  this 
rejoinder  has  pla6e  against  the  heir  of  the  manumittor, 
and  not  in  the  case  of  the  manumittor  himself  Because 
let  it  be  the  case  that  the  serf  wishes  to  be  manumitted, 
and  since  he  had  nothing  of  his  own,  he  elects  the  credit 
of  some  one,  who  buys  him  as  it  were  with  his  own 
money,  the  person  so  bought  does  not  acquire  by  such  a 
purchase  any  liberty,  except  so  far  that  he  changes  the 
dominion  in  the  thing  bought.  In  the  first  place  the 
price  ought  to  be  paid,  afterwards  the  delivery  of  the 
thing  follows.  Here  a  price  is  paid  for  a  naif,  but  no 
delivery  will  follow,  but  he  always  remains  in  the  same 
villenage  as  before.  If  the  tenant  acquires  the  tenement 
to  be  held  freely,  and  the  heir  of  the  manumittor  or 
another  successor  eject  him,  if  he  claims  by  an  assise 
and  the  heir  objects  villenage  and  the  villein  replies 
on  the  ground  of  manimiission  and  purchase,  the  heir 
may  rejoin  that  the  purchase  or  the  manumission  was 
imperfect,  on  this  ground  that  delivery  never  followed  in 
the  life  of  the  vendor,  and  so  he  will  always  remain 
under  the  power  of  the  heir,  nor  will  the  instrument 
of  manumission  avail  them  in  this  case,  which  indeed 
if  it  be  produced  in  judgment  may  do  more  harm  than 
benefit.  And  it  is  to  be  noted  that  the  tenant  may 
always  except  against  the  claimant,  that  the  claimant 
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f.  195.  semper  onerabitur  probatione,  &  sic  replicari  contra 
cluaxii.  ©xceptionem  a  querete,  quod  replicationem  opponens 
Fleta,  193.  onerabitur  probatione  vice  versa :  &  isia  sufficiat  in 
praedictis,  exepli  causa,  sed  aliquid  dicetur  inferiils  de 
casibus  specialibus.  Item  objici  poterit  villenagium  in 
modum  exceptionis  cum  adjectione  tali,  scilicet  quod 
querens  liberum  tenemetum  habere  non  possit,  quia 
villanus  est,  &  ita  villanus,  qu6d  filiam  suam  maritare 
non  potest  sine  mercheto  ad  plus  vel  ad  minus  pro 
voluntate  domini,  &;  alias  objectiones  objicere  poterit, 
per  quas  verisimile  est  q  villanus  sit.  Et  unde  oporte- 
bit  quod  Veritas  inquiratur  per  modum  juratse  &  n5 
in  modum  assisae,  si  utraq,  pars  de  communi  consensu 
se  posuerit  in  jurai^,  ut  inter  placita  quse  sequutur 
regem  de  assisis  captis  apud  Norwich  coram  rege,  anno 
regni  sui  vicesimo  tertio.  Assisa  novsa  disseysinse,  si 
Wilhelmus  Bicard.^  Item  objici  poterit  exceptio  ville- 
uagii  in  hue  modum,  .  quod  querens  villanus  sit  & 
teneat  in  villenagio:  ut  in  eodem  rotulo  coram  ipso 
rege.  Assisa  novsa  disseysinse,  si  Bichardus  de  Merlay. 
Item  objici  poterit  in  tali  adjectione,  quod  non  potest 
puUum  suum  masculu  vendere  nee  bovem,  sine  licentia 
domini  Item  possunt  omnes  istse  objectiones  &  plures 
simul  &  semel  &  alise  plures  opponi  contra  querentem, 
&  de  quibus  omnibus  poterit  inquiri  Veritas  per  jurata 
&  non  in  modum  assisse,  excepto  eo,  quod  si  objicia- 
tur  exceptio  villenagii  cum  tali  adjectione  inter  alias, 
quod  non  possit  maritare  filiam  suam  sine  mercheto 
certo  vel  incerto,  talis  adjectio  nunquam  locum  habe- 
bit  in  persona  liberi,  licet  teneat  per  villanas  consue- 

1 "  Byard,"  Mg.  Bawl.  C.'160. 
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shall  always  have  the  burden  of  the  proof,  and  so  it  may  f.  195. 
be  replied  by  the  claimant  against  an  exception,  that 
he  who  raises  the  exception  shall  be  burdened  with  the 
proof  of  it  conversely :  and  let  these  things  suffice  in  the 
matter  aforesaid  for  the  purpose  of  example,  but  some- 
thing shall  be  said  below  concerning  special  cases.  like- 
wise villenage  may  be  objected  in  the  way  of  an  excep- 
tion with  an  addition  of  this  kind,  to  wit,  that  the 
claimant  cannot  have  a  free  tenement,  because  he  is  a 
villein,  and  so  entirely  a  villein,  that  he  cannot  give  his 
daughter  in  marriage  without  redemption  of  blood  at  a 
higher  or  lower  price  according  to  the  will  of  the  lord, 
and  he  may  oppose  other  objection,  by  reason  whereof 
it  is  probable  that  he  is  a  villein.  And  hence  it  will 
be  incumbent  that  the  truth  be  inquired  into  by  means 
of  a  jury,  and  not  after  the  manner  of  an  assise,  if  both 
parties  by  common  consent  place  themselves  on  a  jury, 
as  amongst  the  pleas  which  follow  the  king  concerning 
the  assises  held  at  Norwich  before  the  king  in  the  twenty - 
third  year  of  his  reign.  An  ajssise  of  novel  disseysine 
if  William  Bicard.  Likewise  an  exception  of  villen- 
age may  be  taken  in  this  manner,  that  the  claimant  is  a 
villein  and  holds  in  villenage,  as  in  the  same  roll  before 
the  king  himself,  an  assise  of  novel  disseysine^  if  Richard 
de  Merlay.  Likewise  it  may  be  objected  in  such  an 
addition,  that  he  cannot  sell  his  male  colt  nor  his  ox 
without  the  license  of  his  lord.  Likewise  all  these 
objections  and  more,  together  and  separately,  and  many 
others  may  be  raised  against  a  claimant,  and  concerning 
all  of  which  the  truth  may  be  inqxiired  into  by  a  jury, 
and  not  after  the  manner  of  an  assise,  with  this  excep- 
tion, that  if  an  exception  of  villenage  be  raised  with 
this  addition  amongst  others,  that  he  cannot  give  his 
daughter  away  in  marriage  without  a  redemption  of 
blood  either  for  a  certain  or  uncertain  sum,  such  an 
addition  shall  not  take  place  in  the  person  of  a  free  man, 
although  he  holds  by  villein   customs,  unless  he  has 
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tudines,  nisi  se  ad  hoc  specialiter  obligaverit,  vel  nisi 
se  copulaverit  villan©  in  villenagio,  propter  jura 
libertatis,  quia,  quamvis  teneat  in  villenagio,  tamen  sui 
juris  est  ut  liber  homo,  nee  sanguinem  suum  nee  car- 
nem  (licet  in  villenagio  tenuerit)  subjicit  servituti :  de 
servo  autem  hoc  intelligendum  erit,  qui  sui  potestatem 
non  habet,  sed  dominus.  Si  autem  contra  prsedictas 
rationes  aliquid  statuatur,  non  erit  hoc  pro  judicio  vel 
jure  observandum,  quia  potius  error  dici  possit  quim 
Veritas,  corruptela  qukm  consuetudo :  ut  si  quis  cogno- 
verit  se  aliquando  fuisse  villanum  sed  manumissum, 
non  recuperabit  liberum  tenements  per  assisa,  licet 
proferat  chartam  manumissionis :  ut  inter  placita  quse 
sequuntur  regem  anno  regni  sui  vicesimo  tertio  in 
comitatu  Suff.  Assisa  novae  dissejrsinse,  si  Radulphus 
filius  Roberti.  Sed  hoc  salvari  potent,  ubi  quis  servum 
suum  alicui  vendiderit  pro  denariis,  &  ubi  venditus 
servus  nunquam  liberatus  fuit  emptori  in  vita  vedi- 
toris  vel  emptoris,  &  qui  si  liberatus  esset,  propter 
hoc  non  mutat  statum,  licet  mutaverit  dominum. 
Item  si  hujusmodi  manumissus  prolem  suscitaverit, 
quamvis  ex  libera  hsereditatem  habente,  si  post  mortem 
matris  ejiciatur,  non  recuperabit  per  assisam  liberum 
tenementum,  non  magis  quam  villanus,  ut  inter  placita 
quae  sequuntur  rege  H.,  anno  vicesimo  primo  in  comi- 
tatu Eborum.  Assisa  novse  disseysinse,  si  Wilhelmus 
de  Stocbrige.  Item  mulier  libera  habens  hsereditatem, 
ciim  fuerit  villano  copulata  &  ambo  ejecti  fuerint,  non 
recupei'abit,  quamdiu  villanus  vixerit,  ut  inter  placita 
qu8B  sequuntur  regem  anno  vicesimo,  assisa  novae  dis- 
seysinse de  Waltero  de  Emdene  &  Alicia  filia  Emaldi 
in  comitatu  Buck.,  sed  contra. 
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specially  bound  himself  to  it,  or  unless  he  has  coupled 
himself  to  a  villein  woman  in  a  villenage,  on  account 
of  the  rights  of  freedom,  because  although  he  holds  in 
villenage,  nevertheless  he  is  independent  as  a  firee  man, 
nor  does  he  subject  his  flesh  and  blood  to  servitude 
(although  he  holds  in  villenage) :  but  this  must  be  under- 
stood in  the  case  of  a  serf  who  has  no  power  over  himself, 
but  his  lord  has.  But  if  anything  be  settled  contrary  to 
these  reasons,  it  will  not  have  to  be  observed  as  a  judg- 
ment or  as  a  right,  because  it  may  be  called  error  rather 
than  truth,  a  corruption  rather  than  a  custom ;  as  if  any 
one  has  acknowledged  himself  to  have  been  a  villein 
but  manumitted,  he  shall  not  recover  a  free  tenement 
by  an  assise,  although  he  should  produce  the  charter  of 
his  manumission :  as  amongst  the  pleas  which  follow  the 
king  in  the  twenty-third  year  of  his  reign  in  the  county 
of  Suffolk.  An  assise  of  novel  disseysine,  if  Eandulph 
Robertson.  But  this  may  be  reserved  where  a  person 
has  sold  his  serf  to  another  for  money,  and  the  sold  serf 
was  never  delivered  to  the  purchaser  in  the  lifetime 
of  the  vendor  or  purchaser,  and  who  if  he  had  been 
delivered,  would  not  therefore  change  his  state,  although 
he  had  changed  his  lord.  Likewise  if  a  person  of  this 
kind  having  been  manumitted  has  raised  offspring, 
although  by  a  free  woman  having  an  inheritance,  if  he 
be  ejected  after  the  death  of  the  mother,  he  shall  not 
recover  the  freehold  by  an  assise,  any  more  than  a  vil- 
lein, as  amongst  the  pleas  which  follow  the  king  in  the 
twenty-first  year  of  his  reign  in  the. county  of  York. 
An  assise  of  novel  disseysine,  if  William  of  Stockbridge. 
Likewise  a  woman  having  an  inheritance,  when  she  has 
been  coupled  to  a  villein,  and  both  have  been  ejected, 
shall  not  recover  [by  an  assise]  as  long  as  the  villein 
lives,  as  amongst  the  pleas  which  follow  the  king  in 
the  twentieth  year,  an  assise  of  novel  disseysine  con- 
cerning Walter  de  Emden  and  Alicia  daughter  of  Emald 
in  the  county  of  Buckingham,  but  the  contrary. 
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i:  195  b.  Cap.  XXIII. 

1.  Et  generaliter  notondum,  quod    ciim  quia   queratur 

juste  w>s-  ^^  ^^^  injuste  disseysitum,  bene  poterit  esse  quod  nun- 
8idet,et  quam  fuit  in  seysina,  &  ex  hoc  habebit  tenens  excep- 
quis  non.  ^Jqu^j^^  ^  Veritas  inquiratur  per  assisam.  Item  si  fuit 
in  seysina,  hoc  potuit  esse  quod  non  nomine  pprio  sed 
alieno,  ut  pcurator,  firmarius,  servus  &  hujusmodi. 
Item  si  nomine  gprio  &  non  alieno,  poterit  esse  in 
seysina  juste  vel  injuste :  juste,  ut  si  nomine  proprio 
&  in  re  propria,  &  in  feodo,  vel  ad  vitam,  vel  p  judi- 
cium, talibus  ritd  competit  assisa  novse  disseysinse. 
Item  injuste,  ut  si  p  disseysinam  vel  intrusionem : 
unde,  ut  sciatur  quis  justfe  fuerit  disseysitus  vel  injuste, 
oportet  videre  qs  prius  fuit  in  seysina  juste  vel  in- 
justfe,  secimdilm  qu5d  res  fuerit  propria  vel  aliena. 
Habere  poterit  quis  seysinam  corpore  &  animo  proprio, 
&  corpore  &  animo  alieno,  &  acquirere  rem,  &  sciens  & 
ignorans,  absens  sicut  prsesens,  &  dormiens  sicut  vigi- 
lans,  ut  alibi  pleniiis.  Sed  tamen  juste  quantum  ad 
ilium  qui  jus  habet,  sed  injuste  quantum  ad  ilium  qui 
jus  non  habet.  Et  sciendum,  qu5d  just^  possidet  quan- 
tum ad  omnes,  qui  suo  jure  utitur,  quoad  hoc  qu6d 
restitutionem  habeat  suo  jure,  ut  si  in  feodo  vel  ad 
vitam  quocunqj  titulo,  talis,  si  feoffatus  fuerit  &;  ejectus 
sine  judicio  &  injustfe,  recuperabit  seysinam,  quia  fuit 
juste  in  seysina  nomine  proprio.  Et  competit  assisa 
novae  disseysinse  in  hoc  casu,  tam  servo  quam  libero, 
quia  servus  habere  poterit  liberum  tenementum  in  suo 
casu.  Item  poterit  quis  justS  possidere  nomine  proprio 
quoad  usum  fructum,  &  non  quoad  liberum  tenemen- 
tum, sicut   fructuarius  &   usuarius,  &  qui  ad  volunta- 


Digitized  by 


Google 


OF  AK  ASSISE  OF  NOVEL  DISSEYSINE.  269 


Chapter  XXIII.  f.  195  b. 

And  it  is  to  be  generally  noted,  that  when  a  person  1. 
complains  that  he  has  been  unjustly  disseysed,  it  may  ^J|^^||JJl 
well  be  that  he  never  was  in  seysine^  and  the  tenant  will  justly,  snd 
on  this  ground  have  an  exception,  and  the  truth  may  be  "°*' 
inquired  into  by  an  assise.  Likewise  if  he  was  in 
seysine,  it  may  have  been  that  he  was  so  not  in  his  own 
name,  but  in  another's,  as  agent,  a  termor,  a  serf,  or  other- 
wise. Likewise  if  he  be  in  seysine  in  his  own  name  and 
not  in  another's,  he  may  have  been  justly  or  unjustly 
so ;  justly  if  in  his  own  name,  and  in  his  own  realty, 
and  in  fee,  or  for  life,  or  by  a  judgment,  such  persons 
are  duly  entitled  to  an  assise  of  novel  disseysine.  Like- 
wise unjustly  as  if  by  a  disseysine  or  an  intrusion, 
whence,  in  order  that  it  should  be  ascertained  who  has 
been  justly  or  unjustly  disseysed,  it  is  incumbent  to  see 
who  was  first  in  seysine  justly  or  unjustly,  according  as 
the  thing  was  his  own  or  another's.  A  person  may  have 
seysine  with  his  own  body  and  with  his  own  intention, 
and  with  another  person's  body  and  intention,  and  may 
acquire  a  thing,  both  knowingly  and  imknowingly, 
absent  just  as  present,  and  sleeping  just  as  waking,  as 
elsewhere  more  fully.  But  justly  as  regards  him  who 
has  right,  and  unjustly  as  regards  him  who  has  no  right. 
And  it  is  to  be  known,  that  he  possesses  justly  against 
all  persons,  who  uses  his  own  right,  so  far  that  he  has 
restitution  of  his  own  right,  as  if  in  a  fee  or  for  life  by 
whatever  title,  such  a  person,  if  he  be  enfeoffed  and  be 
ejected  without  a  judgment  and  unjustly,  shall  recover 
seysine,  because  he  was  justly  in  seysine  in  his  own 
name.  And  an  assise  of  novel  disseysine  is  applicable  in 
this  case,  as  well  for  the  serf  as  for  the  firee  person, 
because  the  serf  can  have  a  freehold  in  his  own  case. 
Likewise  a  person  may  justly  possess  in  his  own  name 
as  regards  the  usufruct,  and  not  as  regards  the  free- 
hold, as  a  person  entitled  to  the  fruits  and  the  use,  and 


Digitized  by 


Google 


270  DE  ASSISA   NOViE   DISSEYSINiE. 

tern  tenuerit :  sed  talibus  non  competit  assisa,  sed  gpri- 
etariis  copetit  assisa  de  libero  tenemeto  per  breve  de 
disseysina.  Sed  tamen  per  aliud  breve  terminus  resti- 
tuatur,  &  hoc  de  re  propria,  &  ita  possidet  quis  justfe 
rem  propriam.  Item  rem  aliena  potest  quis  juste|  possi- 
dere,  ut  si  quis  ex  aliqua  causa  acquisitionis  just^,  sicut 
ex  causa  donationis  vel  venditionis,  fuerit  in  seysina, 
sicut  per  no  dnum,  juste  possidet  &  injuste^  sed  tamen 
secundum  diversos  respectus:  juste,  quantu  ad  feoffa- 
torem  suum  &  alios  omnes  qui  jus  non  habet,  injuste 
tatiim,  quantilm  ad  ^ipsum  qui  jus  habet,  s.  verum 
dnum.  Ite  injuste  poterit  possidere  quis  quantum  ad 
verum  dSum,  quem  injuste  &  sine  judicio  disseysivit, 
vel  cujus  tenemetum  ingressus  est  p  intrusionem  vel 
disseysinam,  &  juste  quantu  ad  omnes  qui  jus  non 
habet  neq,  actione,  sive  servus  sit  qui  fecit  disseysina 
vel  intrusione  sive  liber,  quia  si  ab  illis  disseysitus 
fuit,  qui  jus  non  habent,  recuperabit  incontineti  p 
assisam,  sed  quantu  ad  verum  dSum,  si  receter  ejectus 
fuerit,  no  recuperabit.  Si  autem  post  tempus,  ctim  per 
negligentiam  disseysiti  tanto  tempore  fuerit  in  seysina, 
quod  sine  judicio  ejici  non  possit,  contra  verum  dnum 
recuperabit,  quia  sine  judicio.  Et  mtdto  fortius  vide- 
tur,  quod  recuperare  debeat  versus  eos  qui  nihil  juris 
habent,  ciun  possit  versus  eu  qui  jus  habet,  &  ita 
acquirit  quis  sibi  causam  &  titulum  possidedi  ex  tem- 
f.  196.  pore,  &  per  negligentia  disseysiti.  Et  qualitercunq, . 
quis  fuerit  in  possessione,  nomine  proprio  de  re  propria, 
vel  aliena  per  disseysinam,  vel  p  intrusione,  &  sic  juste 
vel  injuste,  eo  solo  qu6d  est  in  possessione,  plus  juris 
habet  in  re  possessa  q  iUe  qui  est  extra  possessionem 
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one  who  holds  at  will ;  but  such  persons  are  not  entitled 
to  an  assise,  but  the  proprietors  may  have  an  assise  con- 
cerning the  freehold  by  a  writ  of  disseysine.  Neverthe- 
less by  another  writ  the  term  may  be  restored,  and  this 
concerning  one's  own  thing,  and  thus  a  person  possesses 
justly  his  own  thing.  Likewise  a  person  may  justly 
possess  another  person's  property,  as  if  any  one  from  any 
cause  of  acquisition,  as  from  a  cause  of  donation  ,or  of 
sale,  is  justly  in  seysine  as  through  one  who  is  not  the 
lord,  he  possesses  justly  and  unjustly,  but  in  diflFerent 
respects ;  justly  as  regards  his  feoffor  and  aU  others  who 
have  no  right,  unjustly  only  as  regards  him  who  has  the 
right,  that  is,  the  true  lord.  Likewise  a  person  may  un- 
justly possess  as  regards  the  true  lord,  whom  he  has 
unjustly  and  without  a  judgment  disseysed,  or  whose 
tenement  he  has  entered  by  intrusion  or  disseysine,  and 
justly  as  regards  aU  who  have  no  right  nor  action, 
whether  it  be  a  serf  or  a  free  man,  who  has  made  the 
disseysine  or  intrusion,  because  if  he  has  been  disseysed 
by  those  who  have  no  right,  he  shall  forthwith  recover 
by  an  assise,  but  as  regards  the  true  lord,  if  he  has  been 
recently  ejected,  he  shall  not  recover.*  But  if  after  a  time, 
when  through  the  negligence  of  the  party  disseysed 
he  has  been  for  so  long  a  time  in  seysine  that  he  cannot 
be  ejected  without  a  judgment,  he  shall  recover  against 
the  true  lord,  because  it  is  done  without  a  judgment. 
And  much  stronger  seems  to  be  the  case,  that  he  ought 
to  recover  against  those  who  have  no  right,  since  he  can 
recover  against  him  who  has  right,  and  thus  a  person 
acquires  for  himself  a  cause  and  a  title,  of  possession 
from  time  and  through  the  negligence  of  the  party  dis- 
seysed. And  in  whatever  manner  a  person  may  have  f.  i96. 
been  in  possession  in  his  own  name  of  his  own  property 
or  of  another  person's  property  by  disseysine  or  by  intru- 
sion, and  so  justly  or  imjustly,  from  the  fact  alone  that 
he  is  in  possession  he  has  more  right  in  the  thing  pos- 
sessed than  the  person  who  is  out  of  possession,  and  has 
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&  nihil  jam  habet  in  re,  papier  eomodnm  poeeidedi. 
Hive  mmruH  nit  nive  liber.  Et  com  veros  dns  respon- 
d^e  poMiit  coira  «ervum  sunrn  existenie  sab  potestate 
»UA,  qu6d  joiite  eum  ejecerit,  vel  qa5d  ei  injoriam  non 
fecit,  quia  rem  ilia  emit  de  denariis  &  rebas  dSi,  hoc 
dieere  non  potent  extraneuB  ille,  cajas  servos  non 
fuerit,  quM  hoc  feeerit  de  rebus  suis,  &  ideo  non 
haUjbit  locum  exeeptio  servitutis  in  persona  extranei, 
sicut  in  persona  domini.  Item  poterit  quis  juste  possi- 
dere  ab  initio,  &  postea  desinere  possidere  juste  ex 
conventione,  ut  si  feoffiitus  fuerit  sub  tali  conventione, 
quod  faeiat  vel  non  faciat,  &  si  feeerit,  convenit  contra 
quod  bene  liceat  ingredi  possessionem,  &  sic  pendet 
poHHOssio  donee  condition!  satisfactum  fuerit  vel  non. 
Item  juste  possidet,  qui  prsetore  autore  possidet,  i.  p 
judicium  donee  de  judicio  constiterit,  utrum  justum 
vel  injustum  fuerit  judicium,  &  hoc  poterit  curia  ^  vocare 
ad  warantum.  Quicunq,  igitur  in  possessione  fuerit 
juste  vol  injuste,  ut  prsedictum  est,  &  fuerit  disseysitus 
&  assisam  portaverit,  non  est  necesse  ab  eo  quserere,  quo 
titulo  vel  quo  jure  fuerit  in  possessione,  quia  cogi 
poHsessorem  &c.  Et  cum  juste  sive  injuste  possederit, 
quantum  ad  quosdam  &  quantum  ad  alios  non,  quia 
Hufflcit  ut  praadictum  est,  quoad  restitutionem  q^  in 
Hcysina  fuerit  juste  vel  injuste,  dum  tamen  nomine 
jjprio,  nisi  disseysitor  ostendat  contra  ipsum,  qudd 
nuUam  focerit  ei  injuria,  vel  injuste  ipsum  no  dissey- 
aiverit.  Ex  rosponso  vero  &  exceptione  tenetis,  per- 
pondi  poterit  utru  de  ritulo '  po^sessionis  inquiredu  sit 
vel  no,  sod  si  prids  queratur,  non  nocet  in  casu. 


«  «  otttliim."  MS.  Kawl  C.  160.      |      *  •'  titulo,"  id. 
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no  right  in  the  thing,  on  account  of  the  advantage  of 
possessing,  whether  he  be  a  serf  or  a  free  person.  And 
when  the  true  lord  can  make  answer  against  his  serf 
being  under  his  power,  that  he  has  justly  ejected  him, 
or  that  he  has  not  done  him  injury,  because  he  bought 
the  thing  with  the  money  and  things  of  his  lord,  the 
stranger  whose  serf  he  is  not  cannot  say  this,  that  he 
has  done  this  with  his  things,  and  therefore  the  excep- 
tion of  serfdom  will  not  have  place  in  the  person  of  a 
stranger,  as  in  the  person  of  the  lord  Likewise  a  person 
may  possess  justly  from  the  beginning  and  afterwards 
cease  to  possess  justly  under  an  agreement,  as  if  he  has 
been  enfeoffed  under  such  an  agreement,  that  he  will  do 
or  not  do  (a  certain  thing),  and  if  he  shall  do  it,  it  is 
agreed  that  it  shall  be  allowable  to  enter  into  possession 
against  him,  and  so  the  possession  is  suspended  until  the 
condition  is  satisfied  or  not.  Likewise  he  justly  pos- 
sesses, who  possesses  under  the  authority  of  the  praetor, 
that  is,  by  a  judgment,  until  it  is  settled  concerning  the 
judgment  whether  the  judgment  has  been  just  or  unjust, 
and  he  may  invoke  the  court  as  a  warranty.  Whosoever, 
therefore,  may  be  in  possession,  whether  justly  or  un- 
justly, as  has  been  said  above,  and  has  been  disseysed, 
and  has  brought  an  assise,  it  is  not  necessary  to  inquire 
from  him  by  what  title  or  by  what  right  he  is  in  posses- 
sion, for  that  the  possessor  should  be  compelled,  &c. 
And  when  he  has  possessed,  justly  or  unjustlyj  as  far  as 
regards  some,  and  not  so  as  far  as  regards  others,  because 
it  is  sufficient,  as  has  been  said  above  as  far  as  regards 
restitution,  that  he  has  been  in  seysine  justly  or  un- 
justly, provided  it  has  been  in  his  own  name,  unless  the 
'  disseysor  can  show  against  him  that  he  has  done  him  no 
injury,  or  that  he  has  not  disseysed  him  unjustly.  But 
from  the  answer  and  exception  of  the  tenant,  it  may  be 
weighed  whether  an  inquiry  will  have  to  be  made  into 
the  title  or  not,  but  if  it  be  previously  questioned,  it  is 
not  hurtful  in  the  case. 

L  451.  s 
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2.  Cum    igitur  dicat   querens   quod   injuste  disseysitus 

deh^*^°     fuit,  oportet    quod   tenes   ostedat  q  juste,  &  tali  jure, 
quoddi-     quia  inc5tineti    forte   rejecit   post  alia  disseysina.     Ad 
brevi/?n-    quod  replicaii  poterit  q  injuste,  eo  quod  p  logu  inter- 
juste^s-     vallu,  &    ubi    sibi    pquirere   debuit    p   assisa,  se    fecit 
B  tt      *•  j^sticiarium.   It§  si  dicat  quod  juste,  quia  queres  nullii 
cb.xix.*     jus  habuit  nee  liberii   tenemetu  nee  feodu,  quia  p  dis- 
Fleta  241   s^ysi^^^I  ^el  intrusione,  nee  hoc  valebit,  quia  si  dissey- 
situs nullum  jus  habuit  tenendi,  ille  qui  ejecit  nullum 
jus   habuit   ejiciendi,  quia   injuste   fuit   in    possessione 
disseysitus  quatu   ad    ipsu,  qui  nihil  juris  habuit.     Ite 
si  dicat  quod  juste,  quia  talis  ser^  est  &  no  potest  assi- 
sam  portare,  hoc  n5  sufficit:  cu  no  sit  serv^  ejus,  quia 
nihil  ad  eu,  nee  dicere  poterit  q  juste  eum  ejecerit,  quia 
est  serv^  alien^,  &  sic  no  defendil,  quia  nihil  ad  ipsum. 
Et  maxime   cum   serv^  extra   potestatem  dni   existens 
&  in    statu    libero    assisa    portare    possit    erga    dnum 
suum  proprium,  cujus  revera  serv^  fuerit :  multo  fortius 
psona  habebit   standi  in  judicio  versus   eum,  qui  nihil 
juris    habet  in   eo,  &   sic  injuste   erit   disseysitus.     Et 
tamen  verus    dnus    respondere    possit   contra   servum 
existentem  sub  potestate  sua,  q  juste  eum  ejecerit,  vel 
q  injuria  ei  non  feceiit :  quia  rem  ilia  emit  de  denariis 
&  de  rebus  dSi.    Hoc  dicere  non  poterit  extraneus  ille, 
cujus  servus  non  fuerit,  quod  hoc  fecerit  de  rebus  suis  : 
&  ideo  non  habet  locum  exceptio  servitutis  in  persona 
extranei,  sicut   in    persona  domini.     Item   sine  judicio, 
f.  196  b.    quia  si  disseysitor  judicium  expectaret,  &  per  actionem 
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When  the  claimant  therefore  says  that  he  has  been       2. 
unjustly  disseysed,   it   is  incumbent  that   the    tenant  tjon^^^t^jg 
.  should  show  that  he  has  been  justly  disseysed,  and  by  ^^  it  i« 
such  a  right,  because  he  has  perhaps  forthwith  ejected  the  writ, 
him  after  another  disseysine.      To  which  a  replication  *^*t  ^«  ^w 
may  be  made  that  he  has  unjustly  disseysed  him,  on  the  diieysed. 
grounds  that  he  has  disseysed  him  after  a  long  interval,  and 
where  he  ought  to  have  had  recourse  to  an  assise,  he  has 
constituted  himself  a  justiciary.      Likewise  if  he  should 
say  that  he  has  jusfcly  disseysed  him,  because  the  claimant 
had  no  right,  neither  a  free  tenement,  nor  a  fee,  because 
he  was  [in  seysine]  by  disseysine  or  intrusion,  this  will 
not  avail,  because  if  the  party  disseysed  had  no  right  of 
holding,  he  who  has  ejected  him  had  no  right  of  ejecting 
him,  because  he  was  unjustly  disseysed  when  in  posses- 
sion as  regards  him,  who  had  no  right.      Likewise  if  he 
.should  say  that  he  has  justly  disseysed  him,  because  he 
is  a  serf  and  cannot  bring  an  assise,  this  is  not  sufficient 
since  he  is  not  his  serf,  since  he  has  no  relations  with 
him,  nor  can   he   say  that  he  has  justly  ejected  him, 
because  he  is  another  man's  serf,  and  so  he  is  not  pre- 
cluded from  suing  him,  because  he  has  no  relations  with 
him.      And  chiefly,  since  a  serf  being  beyond  the  power 
of  a  lord  and  in  a  free  state  can  bring  an  assise  against 
his  own  lord,  whose  serf  he  is  in  reality,  much  more 
shall  he  have  a  right  of  suing  in  court  against  him  who 
hasnoright  over  him,  and  so  he  will  have  been  unjustly 
disseysed.       Nevertheless    the   true  lord   may  answer 
against  the  serf  who  is  under  his  power,  that  he  has 
justly  ejected  him,  or  that  he  has  done  no  injury  to  him, 
for  that  he  bought  that  property  with  the  money  and 
the  things  of  his  lord.     A  stranger,  whose  serf  he  is  not, 
cannot  say  this,  that  he  has  done  this  with  his  things, 
and  therefore  the  exception  of  serfdom  has  no  place  in 
the  person  of  a  stranger,  as  it  has  in  the  person  of  the 
lord.     Likewise  without  a  judgment,  because  if  the  dis- 
seysor  waited  for  a  judgment,  and  wished  to  claim  by  an  f.  196  h. 
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petere  vellet,  nuUam  invenire  posset  in  mudo  quae  ei 
posset  competere,  &  ide6  ctim  nullam  habere  posset 
actionem,  nulla  ei  competere  debet  exceptio  contra, 
servum,  qui  alienus  est:  quia  sequeretur  istud  in- 
conveniens,  quod  retinere  posset  per  exceptionem  & 
per  malitiam,  quod  nunquam  acquirere  posset  per 
actionem. 

3'  Et  unde  ad  exception?  villenagii  sic  est  distinguen- 

tionevii-'  dum,  ctim  servus  dicat   se   esse  disseysitum.     Inprimis 

lenagii,      videndum  est  utrum    fuerit   sub  potestate  domini  sui, 
cum  servus  , 

fuerit  (lis-  cim  fuerit  disseysitus,  vel  extra  potestatem  domini, 
Beysitus.  ^iQxii  in  statu  libero,  quod  in  servitutem  revocari  non 
possit  sine  brevi  nee  sine  judicio.  Item  cillm  fuerit 
sub  potestate  domini,  refert  utrum  feoffatus  fuerit  ab 
ipso  suo  domino,  vel  ab  alio  extraneo  non  domino. 
Et  si  k  domino,  utrum  villenagium  tenuerit  cum  tene- 
mento  libero  vel  non.  Item  refert  quis  ipsum  dissey- 
siverit,  ipse  dominus  vel  alius  non  dominus.  Item 
c6m  fuerit  sub  potestate  domini,  utrum  rem  tenuerit 
nomine  proprio  vel  alieno,  s.  tenementum  suum  pro- 
prium,  cAm  fuerit  ab  aliquo  feoffatus,  vel  alienu,  ciim 
disseysinam  fecerit  vel  intrusionem,  &  sic  quodamodo 
nomine  pprio  vel  alieno,  ut  si  ad  terminum  annorum 
vel  ad  voluntatem  dominoru  quorum  res  fuerit,  vel  in 
villenagio.  Item  sive  fuerit  sub  potestate  sive  extra, 
utrum  feoffatus  fuerit  de  re  propria  ipsius  donatoris, 
vel  de  re  aliena,  cujus  donator  dominium  non  habuerit. 
Cflm  auteni  fuerit  sub  potestate  domini  &  feoffatus  ab 
ipso  domino  suo,  liberu  habere  poterit  tenementum  de 
voluntate  domini,  &  k  quocunq^  fuerit  disseysitus,  sive 
k  domino  sive  ab  alio,  seysina  suam  recuperabit  p 
assisam  versus  dnm   suum,  multo   fortius   versus   alie- 
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action,  he  would  not  be  able  to  find  any  to  which  he 
was  entitled,  and  fiiccordingly,  since  he  could  have  no 
action,  he  ought  not  to  be  entitled  to  any  exception 
against  a  serf,  who  is  another's;  because  this  incon- 
venience would  follow,  that  he  could  retain  by  an  excep- 
tion and  by  a  quirk,  what  he  could  never  acquire  by  an 
action. 

And  hence  as  regards  an  exception  of  villenage,  this       3. 
distinction  is  to  be  made,  when  a  serf  says  that  he  has  ceirtion^f 
been  disseysed.     In  the  first  place  it  must  be  ascertained  vUienage, 
whether  he  was  under  the  power  of  his  lord,  when  he  i^rf  has 
was  disseysed,  or  beyond  the  power  of  his  lord,  as  in  a  ^>^^  dis- 
free  statvSy  that  he  could  not  be  reclaimed  into  serfdom  ^^^^  * 
without  a  writ  nor  without  a  judgment.     Likewise  when 
he  shall  have  been  under  the  power  of  his  lord,  it  is  of 
importance  whether  he  has  been  enfeoffed  by  his  own  lord 
or  by  a  stranger  not  his  lord,  and  if  by  his  lord,  whether 
he  held  a  villenage  together  with  a  free  tenement  or  not. 
Likewise  it  is  of  importance  who  disseysed  him,  the  lord 
himself,  or  another  not  the  lord.    Likewise  when  he  shall 
have  been  imder  the  power  of  his  lord,  whether  he  held 
the  thing  in  his  own  name  or  in  another's  name,  to  wit, 
his  own  proper  tenement,  when  he  has  been  enfeoffed  by 
some  one,  or  another's  tenement,  when  he  has  made  a  dis- 
seysine  or  an  intrusion,  and  so  in  some  manner  in  his  own 
name  or  in  another's  name,  as  if  for  a  term  of  years  or 
at  the  will  of  the  lords,  whase  thing  it  was,  or  in  villen- 
age.    Likewise  whether  he  was  under  the  power  of  a 
lord  or  beyond  it,  whether  he  was  enfeoffed  by  the  donor 
of  his  own  property  or  of  another's  property,  of  which 
the  donor  had  not  the   dominion.     But  when   he  has 
been  under  the  power  of  a  lord  and  has  been  enfeoffed 
by  the  lord  himself,  he  will  be  able  to  hold  a  freehold 
with  the  will  of  the  lord ;  and  by  whomsoever  he  shall 
be  disseysed,  whether  by  the  lord  or  by  another  person, 
he  shall  recover  his  seysine  by  an  assise  against  his  lord, 
much  more  so  against  the  lord  of  another  person  and  a 
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num  &  extraneum,  cujus  servus  nuuquain  fuit,  quia  si 
servus  assisam  portaverit  super  dominum  suum,  &  dns 
de  servitute  excipiat  contra  servum,  servus  replicare 
poterit  contra  dnm  de  facto  &  feoffamento  ipsius  do- 
mini,  qui  contra  factum  suum  venire  non  poterit,  ex 
quo  semel  hoc  voluit,  licet  servus  villenagium  tenuerit 
cum  ipso  libero  tenemento.  Si  autem  de  tenemento  k 
domino  dato  fuerit  per  non  dominum  disseysitus,  & 
.  ipse  assisam  versus  non  dominum  arramaverit,  &  non 
dominus  versus  eum  exciperet  de  servitute,  n5  valebit 
ei  exceptio,  quia  no  excusatur  (si  dicat  quod  nulla 
injuria  ei  fecit)  quia  est  servus  alienus,  ex  quo  nihil 
ad  ipsum,  utrum  liber  sit  an  servus,  quia  non  plus 
tenetur  servus  ei  quam  ille  servo,  &  ideo  liber  quan- 
tum ad  extraneum  ratione  supradicta.  Est  enim  ser- 
vus proprius  &  alienus,  ut  mens,  tuus,  suus,  &  poterit 
quis  esse  liber  homo  unius  &  servus  alterius.  Item 
cfim  servus  sub  potestate  constitutus  k  non  domino  fue- 
rit feoflFatus,  bene  licebit  domino  terra  sic  data  servo 
suo  in  manum  sua  capere,  &  servum  disseysire,  &  si 
servus  contra  eum  assisam  portaverit,  &  dominus  con- 
tra eum  exceperit  de  servitute,  bene  licebit,  &  locum 
habebit  talis  exceptio,  ciim  fuerit  k  domino  proposita, 
quae  locum  non  haberet,  si  proposita  esset  a  non  do- 
mino. Dicere  enim  poterit  dominus  quod  tenementum, 
quod  servus  suus  acquisivit,  suum  esse  debet,  quasi  de 
denariis  ipsius  domini  emptum,  quod  quidem  extraneus 
dicere  non  posset  Si  autem  de  permissione  domini 
tenementum  acquisitum  tenuerit  servus,  si  k  quocunq, 
no  duo  disseysitus  fuerit,  recuperabit  per  assisam.  Et 
1 197.     si  feof&tor   suus  eum  ejecerit,  &  ipse  assisam  portave- 
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stranger,  whose  serf  he  never  was ;  because  if  a  serf  shall 
have  bought  an  assise  against  his  lord,  and  the  lord  shall 
raise  an  exception  of  serfdom  against  his  serf,  the  serf 
may  reply  against  the  lord  upon  the  act  and  feoffment  of 
the  lord  himself,  who  cannot  go  against  his  own  act,  since 
he  has  once  willed  it  so,  although  the  serf  has  held  a 
villenage  with  the  free  tenement.  But  if  he  has  been 
disseysed  by  a  person  not  his  lord  from  the  tenement 
given  to  him  by  his  lord,  and  he  has  brought  an  assise 
against  the  person  not  his  lord,  and  the  person  not  his 
lord  has  excepted  against  him  on  account  of  serfdom, 
the  exception  shall  not  avail  him,  because  he  is  not 
excased  (if  he  should  say  that  he  has  done  no  injury  to 
him)  on  the  ground  that  -he  is  another  man's  serf,  be- 
cause it  is  nothing  to  him,  whether  he  be  free  or  serf, 
because  the  serf  is  no  more  bound  to  him,  than  he  is  to 
the  serf,  and  accordingly  he  is  free  as  regards  a  stranger 
for  the  x*eason  above  said.  For  a  serf  may  be  one's  own 
or  another's,  as  mine,  thine,  his,  &c. ;  and  a  person  may 
be  the  free  man.of  one  person  and  the  serf  of  another. 
Likewise  when  a  serf  established  under  the  power  [of  a 
lord]  has  been  enfeoffed  by  a  person  who  is  not  his  lord, 
it  will  be  well  allowable  to  his  lord  to  take  into  his  own 
hand  the  land  so  given  to  his  serf,  and  to  disseyse  his 
serf;  and  if  the  serf  should  bring  an  assise  against  him, 
and  the  lord  should  except  against  him  on  the  ground 
of  serfdom,  it  will  be  well  allowable ;  and  such  an  excep- 
tion will  have  place,  when  it  is  propounded  by  the  lord, 
which  would  not  have  place,  if  it  were  propounded  by 
one  who  is  not  the  lord.  For  the  lord  may  say  that 
the  tenement,  which  his  serf  h&s  acquired,  ought  to  be 
his,  as  if  bought  with  the  money  of  his  lord,  which  a 
stranger  could  not  say.  But  if  the  serf  holds  a  tene- 
ment acquired  with  the  peimission  of  his  lord,  if  he  has 
been  disseysed  by  one  who  is  not  his  lord,  he  shall  re- 
cover by  an  assise.  And  if  his  feoffer  has  ejected  him, 
and  he  has  himself  brought  an  assise,  and  the  feoffor  has     i- 197. 
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lit,  &  feoffator  de  servitute  exceperit,  servus  replicabit 
de  facto  &  feoflFamento  feoflFatoris.  Et  illud  idem  dici 
potent  de  domino  proprio  feoffante.  Et  cum  non 
teneat  in  hoc  casu  exceptio  servitutifl  &  domino  pro- 
posita  ppter  factum  suum,  mtdt6  fortius  valere  non 
debet,  cum  proposita  fuerit  k  non  domino.  Si  autem 
k  non  domino,  nee  &>  feo&tore,  sed  ab  extraneo  om- 
nino  ejectus  fuerit,  &  ejectus  assisam  portaverit,  & 
excipiatur  de  servitute,  talis  exceptio  non  competit 
extraneo  supradicta  ratione.  Et  ideo  ille  qui  queritur 
non  habet  necesse  replicare  de  libertate,  licet  disseysi- 
tor  se  velit  ponere  de  hoc  in  assisam,  quia  nihil  per- 
tinet  ad  extranetun  de  statu  suo :  quia  licet  se  poneret 
in  assisam  de  statu  suo  &  convictus  esset,  tamen  non 
sequeretur  ex  hoc  q  injustfe  non  disseysivisset  eum, 
cfim  talis  sit  servus  alienus,  &  cum  dominus  servi  ha- 
bere non  posset  assisam,  quia  tenemtum  non  cepit  in 
manum  suam  tempore  quo  fuit  in  manu  servi  sui  ante 
disseysina,  nee  servus  ille,  qui  servus  alterius  sit,  sic 
posset  disseysitor  p  disseysina  sibi  acquirere  tentum 
aJienum,  q  p  actionem  non  posset,  cum  nihil  juris  ei 
competat  omnino,  &  sic  de  malitia  sua  lucrum  repor- 
taret,  q  esse  non  debet:  &  sic  non  habet  servus  alie- 
nus necesse  ponendi  se  in  assisam  de  statu  suo,  nisi 
velit.  Sed  si  fecerit,  &  jurata  dicat  ipsum  servum 
esse,  sed  alienum,  videtur  q  hoc  ad  extraneimi  non 
ptinet  ipsum  disseysire,  quia  ipsum  ejicit  nullo  jure 
sibi  copetete,  sed  alii.  Et  ideo  ipse  injustfe,  quia 
nullo  jure,  quod  si  dns  pprius  hoc  faceret,  compete- 
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excepted  on  the  ground  of  serfdom,  the  serf  shall  reply 
upon  the  act  and  feoffment  of  the  feoffor.  And  the  same 
thing  shall  be  said  of  his  own  lord  as  feoffor.  And 
since  the  exception  of  serfdom,  if  advanced  by  tlie  lord, 
does  not  hold  good  on  account  of  his  own  act,  much 
more  ought  it  not  to  avail  when  it  is  advanced  by  one 
who  is  not  his  lord.  But  if  he  has  been  ejected  by  a 
person  who  is  not  his  lord,  nor  his  feoffor,  but  altogether 
a  stranger,  and  having  been  ejected  has  brought  an 
assise,  and  is  excepted  against  on  account  of  serfdom, 
such  an  exception  is  not  allowable  in  a  stranger  for  the 
reason  aforesaid.  And  therefore  he  who  complains  is  not  ' 
under  the  necessity  of  replying  on  the  question  of  his 
freedom,  although  the  disseysor  may  wish  to  place  him- 
self on  this  question  upon  an  assise,  because  a  stranger 
is  not  concerned  with  his  state;  because  although  he 
should  put  himself  upon  an  assise  concerning  his  state 
and  should  be  convicted,  nevertheless  it  would  not  follow 
there&om  that  he  had  not  unjustly  disseysed  him,  since 
he  is  another  person's  serf,  and  since  the  lord  of  the  serf 
cannot  have  an  assise,  because  he  has  not  taken  the 
tenement  into  his  hand  at  the  time  at  which  it  was  in 
the  hand  of  his  serf  before  the  disseysine,  nor  could  that 
serf,  who  is  the  serf  of  another,  be  able  as  a  disseysor 
to  acquire  for  himself  by  a  disseysine  the  tenement  of 
another,  which  he  could  not  [acquire]  by  an  action,  since 
he  is  entitled  to  no  right  whatsoever,  and  so  he  would 
of  his  fraud  make  gain,  which  ought  not  to  be  the  case, 
and  so  another  man's  serf  is  under  no  necessity  to 
submit  himself  to  an  assise  respecting  his  state,  unless 
he  wishes  it.  But  if  he  should  do  so,  and  the  jury  say 
that  he  is  a  serf,  but  the  serf  of  another  person,  it  seems 
that  it  is  not  competent  for  a  stranger  to  disseyse  hun, 
because  he  ejects  him  with  no  right  belonging  to  himself, 
but  to  another.  And  therefore  he  himself  acts  unjustly, 
because  he  acts  with  no  right;  but  if  his  own  lord 
should  do  this,  he  w6uld  be  entitled  to  the  exception  of 
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ret  ei  exceptio  villenagii.  Sed  cAm  ita  pposita  fuerit 
exceptio  ab  extraneo  non  domino,  quod  servus  non  ha- 
bet  assisam  nee  actionem  :  oportet  q  plus  dicat,  quod  hoc 
ideo,  quia  tenet  in  villenagio,  &  sic  domino  competit  & 
non  servo,  &  unde  si  tenementum  fuerit  liberum  tene- 
mentum  villani,  oportet  discutere  utrum  dominus  illud 
in  manu  ceperit  vel  non  ante  assisam.  Si  autem  in 
seysina  fuerit  servus  nomine  alieno  (ut  supradictum 
est)  nulla  competit  ei  assisa,  sed  competit  ei  cujus 
nomine  fuerit  in  seysina,  &  sic  in  omni  casu  obstabit 
ei  exceptio  villenagii,  quia  nulla  ei  competit  actio,  sed 
domino  rei.  Item  locum  habet  exceptio  villenagii  in 
omni  casu,  ciim  fuerit  sub  potestate  domini,  cfim  pro- 
ductus  fuerit  ad  assisas  &  juratas  faciendas,  ubi  exci- 
pitur  persona  villani,  ci!im  dicatur,  p  sacramentum  libe- 
rorum  &  legalium  hominum,  &c.  Sed  de  statu  liberi 
aliud  erit.  Si  autem  servus  sub  potestate  domini  vel 
extra  a  quocunqu^  feoffatus  fuerit  de  re  aliena,  quia 
justfe  possidet  quantum  ad  feoffatorem  suum,  &  quan- 
tum ad  alios  qui  jus  non  habent,  si  a  feoffatore  dis- 
seysitus  fuerit  quandocunque  recenter  vel  post  tempus, 
recuperabit  p  assisam  &  similiter  versus  omnes,  quorum 
res  n5  fuerit.  Si  autem  a  vero  domino  ejectus  fuerit 
incontinenti,  versus  ilium  non  recuperabit,  quia  injustfe 
possidet  quantum  ad  ipsum,  licet  juste  quantum  ad 
alios  homines.  Si  autem  post  longum  intervallum, 
aliud  erit,  ut  supra.  Cilm  autem  in  seysina  fuerit 
nomine  proprio,  sicut  per  disseysinam  vel  per  intru- 
sionem,  licet  de  injuria  propria,  tamen  quia  justfe  pos- 
sidet quantum  ad  omnes  qui  jus  non  habent,  si  fuerit 
disseysitus,    seysinam    recuperabit    per    assisam,   sicut 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  283 

villenage.  But  when  the  exception  has  been  so  pro- 
pounded by  a  stranger,  not  his  lord,  that  a  serf  has  no 
assise  nor  any  right  of  action,  it  is  incumbent  that  he 
say  further,  tiiat  this  is  on  that  account,  because  he  holds 
in  villenage,  and  so  the  lord  is  entitled  and  not  the 
serf,  and  hence  if  the  tenement  be  the  freehold  of  the 
villein,  it  is  necessary  to  discuss  whether  the  lord  has 
taken  it  into  his  hand  or  not  before  the  assise.  But  if 
the  serf  has  been  in  seysine  in  another  person's  name 
(as  above  said),  he  is  not  entitled  to  an  assise,  but  the 
person  is  so  entitled  in  whose  name  he  was  in  seysine, 
and  so  in  every  case  the  exception  of  villenage  will  be 
an  obstacle  to  him,  because  he  is  not  entitled  to  an 
action,  but  the  lord  of  the  thing  is  so.  Likewise  the 
exception  of  villenage  has  a  place  in  every  case,  when 
he  is  under  the  power  of  a  lord,  when  he  is  produced  to 
make  the  assises  and  the  juries,  when  an  exception  is 
taken  to  the  person  of  the  villein,  when  it  is  said  by  the 
oath  of  free  and  loyal  men,  &c.  But  it  will  be  dif- 
ferent concerning  the  state  of  a  free  man.  But  if  a  serf 
being  within  the  power  of  a  lord  or  beyond  it  has  been 
enfeoffed  by  any  one  with  another  person's  thing,  be- 
cause he  possesses  it  justly  as  regards  the  feoffor,  and  as 
far  as  regards  othera  who  have  no  right,  if  he  has  been 
disseysed  by  the  feoffor  at  any  time  whatsoever,  recently 
or  after  some  time,  he  shall  recover  by  an  assise,  and  in 
like  manner  against  all  persons,  whose  thing  it  is  not. 
But  if  he  has  been  ejected  by  the  true  lord  forthwith,  he 
shall  not  recover  against  him,  because  he  possesses  un- 
justly as  regards  him,  although  justly  as  regards  other 
men.  But  if  after  a  long  interval,  it  will  be  different,  as 
above  said.  But  when  he  has  been  in  seysine  in  another 
person's  name,  as  by  disseysine  or  by  intrusion,  although 
unjustly  as  regards  himself,  nevertheless  because  he  pos- 
sesses justly  as  regards  all  who  have  no  right,  if  he 
shall  have  been  disseysed,  he  shall  recover  seysine  by 
an  assise,  like  any  one  else  of  the  people,  on  account  of 
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quilibet  alius  de  populo,  propter  commodum  possidendi 
f.  197  b.  ut  suprA,  &  versus  illos  qui  jus  habent  fiat,  ut  supra 
paulo  ante.  Et  quod  feoffari  potent  servus  sub  potes- 
tate  domini  constitutus,  &  habere  liberum  tenementum 
de  permissione  domini  videtur,  quod  probari  possit  p 
hoc  quod  dicitur.  Dicitur  enim  vulgariter  quod  quia 
potest  esse  servus  unius  &  liber  homo  alterius,  vide- 
licet cum  sit  servus  alicujus,  &  tenuerit  de  eo  in  vil- 
lenagio,  de  permissione  domini  potest  tenere  liberfe  de 
alio,  &  sic  esse  liber  homo  alterius;  sed  nemo  pro 
parte  servus  &  pro  parte  liber,  sed  omnino  servus  & 
omnino  liber,  quod  esse  poterit  diversis  respectibus ; 
&  ex  hoc  sequitur  (ut  videtur)  quod  si  liber  esse  pos- 
sit quantum  ad  feoffatorem  suum  non  dominum,  merito 
liber  esse  possit  quantum  ad  non  dominum  non  feof- 
fatorem, ad  quem  nihil  pertinet  de  libertate  vel  servi- 
tute  sua,  licet  talis  sit  servus  domini  sui,  quantum  ad 
personam  suam,  &  tenementum  quod  est  villenagium. 
Si  autem  liber  homo  villenagiu  tenuerit,  talis  liber 
erit  quantum  ad  omnes  ad  liberum  tenementum  recu- 
perandum,  si  quod  habeat :  si  k  villenagio  ejectus  fue- 
rit,  non  recuperabit,  quia  ejectus  tenuit  nomine  alieno. 
Britton,ii.  (^m^   autem    servus   sub   potestate   domini    aliquando 

CO.  XVlll. 

§3.  constitutus  fuerit,  p  incuriam  vel   negligentia   domini 

f^h^'io^    effici  poterit  fugitivus,  &  dum  fuerit  in  recenti  fuga  & 
§3.  recenter  insecutus   reduci   poterit  sine  alicujus  injuria, 

sicut  dicitur  in  titulo  de  servis  fugitivis:  sed  si  per 
negligentiam  dominorum  in  fuga  perstiterit  per  tantum 
tempus  quod  sine  brevi  reduci  non  potest,  nee  teneatur 
sine  brevi  de  statu  suo  respondere,  extunc  incipit  esse 
in  statu  libero.  Est  enim  statu  liber,  qui  personam 
habet  standi  in  judicio  quasi  liber,  licet  non  sit  Et 
dicitur  status  a  sto,  stas,  &  est  statu  liber,  ci!Un  sine 
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the  advantage  of  poBsessing  as  above,  and  against  those 
who  have  right  let  it  be  done  as  said  shortly  above,  f.  197  b. 
And  it  appears  that  a  serf  who  is  established  under  the 
power  of  a  lord  may  be  enfeoffed,  and  have  a  free  tene- 
ment with  the  permission  of  his  lord,  which  may  be 
proved  through  this  saying.  For  the  vulgar  saying  is 
that  a  man  may  be  the  serf  of  one  person  and  the  free 
man  of  another,  to  wit,  when  he  is  the  serf  of  any  one 
and  holds  of  him  in  villenage,  he  may  with  the  permis- 
sion of  his  lord  hold  freely  of  another,  and  so  be  the 
free  man  of  another,  but  no  man  can  be  partly  a  serf 
and  partly  a  free  man,  but  he  is.  altogether  a  serf  and 
altogether  a  free  man,  which  he  can  be  in  different  re- 
spects ;  and  from  this  it  follows,  as  it  seems,  that  if  he 
can  be  free  as  regards  his  feoffor  who  is  not  his  lord,  he 
may  be  deservedly  free  as  regards  one  who  is  not  his 
feoffor  nor  his  lord,  who  is  not  concerned  with  his  free- 
dom or  his  serfdom,  although  he  may  be  the  serf  of  his 
lord,  as  regards  his  person  and  the  tenement  which  is  a 
villenage.  But  if  a  free  man  holds  a  villenage,  such  a 
person  will  be  free  against  all  persons,  to  recover  any 
free  tenement,  if  he  has  any  ;  if  he  be  ejected  from  the 
villenage,  he  shall  not  recover,  because  the  ejected  per- 
son held  it  in  another  name.  But  when  a  serf  has  been 
sometime  established  under  the  power  of  a  lord,  he  may 
be  rendered  a  fugitive  through  the  carelessness  or  neg- 
ligence of  the  lord,  and  whilst  he  shall  be  in  recent 
flight  and  is  recently  pursued,  he  may  be  brought  back 
without  injury  to  any  one,  as  is  said  in  the  title  on 
fugitive  slaves.  But  if  through  the  negligence  of  his 
lord  he  has  persisted  in  his  flight  for  so  long  a  time,  that 
he  cannot  be  brought  back  without  a  writ,  nor  is  he 
bound  without  a  writ  to  answer  as  to  his  status,  from 
that  time  he  begins  to  be  free.  For  he  is  by  status  free 
who  has  a  right  of  standing  before  a  court  as  if  he  were 
free,  although  he  be  not  so.  And  status  is  said  from  I 
stand,  thou  standest,  and  he  is  by  status  free,  when  he 
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brevi  de  statu  suo  respondere  non  teneatur;  &  sicut 
servus  poterit  esse  statu  liber,  eadem  ratione  (vice 
versa)  poterit  liber  esse  statu  servus,  ut  supra,  de 
statu  hominum  de  hae  materia.  Cdm  autem  quis  ita 
extra  potestatem  &  in  statu  libero  constitutus,  tene- 
mentum  liberum  acquisierit,  &  inde  sine  judicio  dis- 
seysitus  fuerit,  non  multum  refert  quis  eum  disseysi- 
verit,  utrum  dominus  suus  proprius  feoffator  de  proprio 
feofiamento  vel  de  feoflTamento  alieno,  vel  non  dominus 
feoffator,  vel  omnino  extraneus,  ad  quern  nihil  perti- 
net,  quia  versus  omnes  indifferenter  recuperabit,  quia 
injust^  disseysitus  est,  &  habet  personam  standi  in 
judicio  versils  omnes,  donee  status  suus  mutatus  fue- 
rit, quod  dominus  suus  eum  recuperaverit  per  judicium 
per  breve  de  nativis,  &  semper  habebit  exceptionem 
de  statu  suo,  donee  corpus  suum  disrationatum  fuerit 
cum  sequela  &  catallis  suis  que  corpus  sequuntur, 
Britton,  ii.  quod  est  principale.  Et  ciim  personam  habuerit  standi 
Fleta*  194.  ^^  judicio,  sicut  statu  liber,  erga  dominum  ppriu  recu- 
perabit, cujus  re  vera  sei'vus  est,  non  obstante  excep- 
tione  servitutis,  donee  corpus  recuperaverit.  Multo 
fortius  stabit  in  judicio  versus  alium  extraneum,  cujus 
servus  non  fuerit,  non  obstante  ilia  exceptione,  sive 
extraneus  feoffator  fuerit,  sive  non.  Et  ctmi  nihil  jus 
habeant  in  persona,  multo  fortiiis  nee  in  sequela,  nee 
in  rebus  suis.  Cum  igitur  in  statu  libero  &  extra 
potestatem  perquisitum  fecerit  a  quocunque  domino 
vel  non  domino,  &  dominus  ipsum  disseysiverit,  &  cAm 
talis  statu  liber  assisam  portaverit  in  absentia  domini, 
vel  ita  quod  nihil  sit  acceptu^  contra  assisam  de 
statu,  sive  dominus  sit  presens  sive  absens,  &  jurato- 
f.  198,     res   dicant    ipsum    omnino    esse    liberum,    nulla    &cta 

1  «  exceptum,"  MS.  Rawl.  C.  1 60. 
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is  not  bound  to  answer  respecting  his  status  without  a 
writ,  and  as  a  serf  may  be  by  status  free,  by  the  same 
reason  conversely  a  free  man  may  be  by  status  a  serf, 
as  above,  concerning  the  status  of  men  on  this  subject. 
But  when  a  person  thus  established  beyond  the  power 
[of  a  lord]  and  in  a  free  status,  has  acquired  a  free  tene- 
ment^ and  has  been  disseysed  therefrom  without  a  judg- 
ment, it  does  not  much  matter  who  has  disseysed  him, 
whether  his  own  lord  and  his  feoffor  from  his  own 
feoffment  or  from  another's  feoffment,  or  his  feoffor  who 
is  not  his  lord,  or  altogether  a  stranger,  to  whom  nothing 
pertains,  because  he  will  recover  against  all  indifferently, 
because  he  has  been  unjustly  disseysed,  and  has  a  right 
of  standing  in  court  against  all  persons,  until  his  status 
has  been  changed  by  his  lord  having  recovered  him  by 
a  judgment  under  a  writ  of  naifly,  and  he  will  always 
have  an  exception  concerning  his  status,  until  his  body 
has  been  recovered  with  his  suite  and  his  chattels,  which 
follow  his  body,  which  is  the  principal  thing.  And 
when  he  has  a  right  of  standing  in  court,  as  by  status 
free,  he  shall  recover  against  his  own  lord,  whose  serf 
he  is  in  reality,  notwithstanding  the  exception  of  serf- 
dom, until  he  has  recovered  his  body.  Much  more  shall 
he  have  a  stand-place  in  court  against  another  stranger, 
whose  serf  he  has  not  been,  notwithstanding  that  excep- 
tion, whether  his  feoffor  be  a  stranger  or  not.  And 
since  they  have  no  right  over  his  person,  much  more 
will  they  have  no  right  over  his  suite  or  his  things. 
When  therefore  being  in  a  free  status  and  beyond  the 
power  of  his  lord  he  has  purchased  something  from  any 
person,  the  lord  or  not  the  lord  of  it,  and  the  lord  has 
disseysed  him,  and  when  such  a  person  by  status  free 
has  brought  an  assise  in  the  absence  of  his  lord,  or  so 
that  no  exception  has  been  raised  against  the  assise  on 
the  ground  of  status,  whether  his  lord  be  present  or 
absent,  and  the  jurors  say  that  he  is  altogether  free,  no  ^  199^ 
mention  having  been  made  that  he  is  by  status  free  or 
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mentione  quod  statu  liber  sit  vel  omnino  servus,  cum 
sit  extra  potestatem,  oonvincendi  sunt,  nisi  in  ipsa 
convictione  respondeatur  contra  assisam,  ac  si  dominus 
prsBsens  esset:  &  multo  fortius  si  servus  fuerit  sub 
potestate  domini,  facta  diligenti  examinatione.  Si  au- 
tern  cum  prsesens  fuerit,  &  in  statu  libero,  &  cum 
petierit  per  assisam,  objiciatur  ei  villenagium  k  do^ 
mino  disseysitore,  &  ille  dicat  prsecisfe  se  esse  liberum, 
nulla  facta  replicatione  de  statu  libero,  &  inde  se 
statim  ponat  in  assisam  vel  juratam  patrise,  vertitur 
assisa  in  juratam  ad  inquirendum  de  statu,  utrum 
videlicet  liber  sit  vel  servus,  nee  erit  locus  convictioni 
in  hoc  casu,  quia  de  consensu  querentis  deducitur  sta- 
tus in  judicium,  &  secundtim  hoc  stabit  vel  cadet 
assisa,  nee  prsejudicabitur  ei  quantu  ad  statum,  nee 
quantum  ad  alias  actiones,  quin  replicare  possit  de 
statu  libero,  quia  si  juratores  dicant  ipsum  esse  servum, 
nihil  mutabitur  de  statu  suo,  sed  hoc  solum  sequitur, 
quod  nihil  capiet  per  assisam  nee  liberabitur  domino, 
sicut  esse  deberet,  si  sub  potestate  domini  esset,  cum 
Britton,!.  assisam  portaret.  Et  quia  si  postmodum  agatur  de 
ciuxxxii.  statu,  defendere  so  possit  p  cxceptiones  suas  ppetuas 
&  peremptorias,  quod  sit  in  dominico  domini  regis,  vel 
in  civitate  aliqua  per  annum  &  diem,  vel  clericus  & 
Britton,ii.  hujiLsmodi,  cum  agatur  de  statu  mutando.  Item  si 
^  tiu'ilr  ^^^^P^*''*  ^^  tempore.  Sed  quid  si  hujusmodi  excep- 
*  tiones  opponat  contra  exceptionem  servitutis  propositam 
in  modii  exceptionis  contra  disseysinam  ?  videtur  quod 
per  hoc  terminatur  tam  causa  status  quam  assisa  novae 
disseysinse,  q  non  esset,  si  diceret,  sum  in  statu  libero 
non  terminatur,  quia   quoad    hoc   non    agitur   de  con- 
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altogether  a  serf,  since  he  is  beyond  the  power  [of  his 
lord],  they  are  to  be  convicted  unless  in  the  very  con- 
viction it  be  answered  against  the  assise^  as  if  the  lord 
were  present,  and  much  more  so,  if  the  serf  was  under 
the  power  of  his  lord,  upon  a  diligent  examination 
having  been  made.  But  if  when  he  has  been  present, 
and  in  a  free  state,  and  when  he  has  claimed  by  an 
assise,  villenage  has  been  objected  against  him  by  his 
lord  the  disseysor,  and  he  says  precisely  that  he  is  a  free 
person,  no  replication  having  been  made  of  his  being 
free  by  status,  and  he  therefore  puts  himself  forthwith 
upon  an  assise  or  jury  of  the  country,  the  assise  is  turned 
into  a  jury  to  inquire  into  his  status,  whether,  to  wit, 
he  is  free  or  a  serf,  nor  will  there  be  any  place  for 
a  conviction  in  this  case,  because  by  the  consent  of  the 
claimant  his  staius  is  brought  before  the  court,  and 
according  to  this  the  assise  will  hold  good  or  fail,  nor 
will  prejudice  be  worked  against  him  as  regards  his 
statvs  nor  as  regards  other  actions,  so  as  to  prevent  him 
replying  on  the  ground  of  his  free  status,  but  this  only 
follows,  that  he  shall  take  nothing  by  the  assise  nor 
shall  he  be  delivered  up  to  his  lord,  which  he  ought  to 
be,  if  he  were  under  the  power  of  his  lord  when  he 
brought  the  assise.  And  because,  if  an  action  concern- 
ing status  be  brought,  he  may  defend  himself  by  his 
perpetual  and  peremptory  exceptions,  that  he  is  in  the 
demesne  of  the  lord  the  king,  or  has  been  in  some  city 
for  a  year  and  a  day,  or  is  a  clerk,  and  such  like,  when  a 
question  of  change  of  status  is  raised.  Likewise  if  he 
raises  an  exception  on  account  of  time.  But  what  if 
he  raises  exceptions  of  this  kind  against  an  exception 
of  serfdom  propounded  in  the  manner  of  an  exception 
against  a  disseysine  ?  It  seems  that  by  this  as  well  the 
cause  of  statvs  as  the  assise  of  novel  disseysine  is  ter- 
minated, which  would  not  be  the  case,  if  he  should  say, 
"  I  am  in  a  free  staius ;"  it  is  not  terminated,  because 
in  respect  of  this  the  action  is  not  taken  with  the  con- 
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sensu  partium,  vel  si  juratores  dicant  ipsum  es8e  ser- 
vum,  nihil  capiet  per  assisam  sed  domino  remanebit 
seysina.  Si  autem  dicant  quod  liber  sit,  recuperabit 
per  assisam,  sed  sive  sic  sive  non  sic,  nihil  ex  hoc 
prsejudicabitur  domino  vel  servo  in  causa  status,  si 
dominus  postea  eum  petierit  per  breve  de  nativis, 
quia  status  opponitur  in  modum  exceptionis,  &  termi- 
natur  per  consensum,  sed  propter  hoc  non  cadit  ques- 
tio  status.  Si  autem  querens  sub  potestate  domini 
esset  in  hoc  casu,  &  juratores  dicerent  querentem  esse 
servum,  per  hoc  caderet  assisa,  &  sic  remaneret  ei 
tenementum  simul  cum  servo,  salva  tamen  eidem  servo 
(sicut  in  pnemisso  casu)  questione  super  statu  suo, 
si  proclamare  velit  in  libertatem :  quia  non  magis 
nocebit  exceptio  status  opposita  in  modum  exceptio- 
nis ei  ^  qui  fuerit  in  possessione  servitutis,  quin  pro- 
clamare possit  in  libertatem  &  probare,  quam  noceret 
domino  proposita  in  superiori  casu  de  statu  libero, 
si  postmodum  in  servitutem  peteretur  servus.  Si  au- 
Britton,ii.  tcm  sic  dicat  querens  ab  initio,  cum  fuerit  in  statu 
Fleto^  194.  libero  &  per  dominum  dissey situs,  &  ctim  proposita 
fuerit  exceptio  servitutis,  quod  sit  in  statu  libero, 
quicquid  dominus  dicat,  &  petat  judicium  si  debeat 
statum  suum  in  assisam  ponere  vel  in  probationem  ali- 
quam,  donee  fuerit  restitutus,  cimi  si  dominus  jus 
haberet  in  corpore,  quod  principale  est,  prius  corpus 
recuperare  deberet,  &  postea  id  quod  corpus  sequitur, 
&  non  debet  sine  judicio  sequelam  vel  catalla  quae 
sequuntur  corpus  sibi  usurpare,  sed  prim6  debet  assisa 
procedere  de  disseysina :  &  ciim  statu  liber  per  assisam 
f.  198  b.    recuperaverit,    tunc    postea    agat    dominus    suus    per 


I  <<  ei,"  omitted  MS.  Rawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSETSINE.  291 

sent  of  parties,  or  if  the  jurors  should  say  that  he  was 
a  serf,  he  will  take  nothing  by  the  assise,  and  the  seysine 
will  remain  to  the  lord.  But  if  they  say  that  he  is  free, 
he  will  recover  by  the  assise,  but  whether  so  or  not  so, 
no  prejudice  will  be  thereby  done  to  the  lord  or  the  serf 
in  a  cause  of  status,  if  the  lord  shall  afterwards  claim 
him  under  a  writ  of  naif ty,  because  "  status  "  is  opposed 
by  way  of  an  exception,  and  is  determined  by  consent, 
but  on  that  ground  the  question  of  status  does  not  fall. 
But  if  the  claimant  were  under  the  power  of  his  lord  in 
this  case,  and  the  jurors  should  say  that  the  claimant 
was  a  serf,  the  assise  would  thereby  fail,  and  so  the  tene- 
ment together  with  the  serf  would  remain  with  him, 
saving,  however,  to  the  same  serf  (as  in  the  case  pre- 
mised) a  question  respecting  his  status,  if  he  wishes  to 
challenge  his  liberty;  because  the  exception  of  statv^ 
opposed  in  the  way  of  an  exception  to  him,  who  was  in 
possession  of  serfdom,  will  not  harm  him,  so  as  to  pre- 
vent him  challenging  his  freedom  and  proving  it,  any 
more  than,  if  it  were  propounded  in  the  case  above 
mentioned  concerning  his  free  status,  it  would  harm  the 
lord,  if  the  serf  should  afterwards  be  claimed  into  servi- 
tude. But  if  the  claimant  say  so  from  the  commence- 
ment, when  he  has  been  disseysed  in  a  free  status  and 
by  his  lord,  and  when  the  exception  of  serfdom  has  been 
propounded,  that  he  is  in  a  free  status,  whatever  his 
lord  may  say,  and  should  claim  a  judgment  whether  to 
submit  his  status  to  an  assise  or  to  any  proof  imtil  he 
has  been  restored  [to  his  lord],  since  if  the  lord  has  any 
right  to  his  person,  which  is  the  principal  object,  he 
ought  to  recover  his  person  first  of  all,  and  then  that 
which  follows  his  person,  and  he  ought  not  to  usurp 
to  himself  without  a  judgment  his  suite  and  the  chattels 
which  follow  his  person,  but  he  should  proceed  by  the 
assise  on  the  disseysine  first  of  all,  and  when  he  has 
recovered  by  the  assise  as  free  by  status,  then  let  his  f.  i98  b. 
lord  afterwards  proceed  by  a  writ  of  naifty  concerning 
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breve  de  nativia  de  statu  suo^  non  obstante  replica- 
tione  de  statu  libero.  Et  ciim  corpus  recuperaverit, 
tunc  recupetabit  quicquid  corpus  sequitur,  scilicet  se- 
quelam,  terras,  &  catalla,  quod  quidem  si  primd  ante 
restitutionem  ageret  de  statu,  petendo  ilium  in  servi- 
tute,  nunquam  ei  respoderet  in  causa  status,  obstante 
Britton,  1.  exccptioue  spoliationis.  Et  cu  post  assisam  de  statu 
ch.  xxxii.  agatur,  tunc  primo  pponere  potent  in  modum  excep- 
Gianviiie,  tionis  privilegia  sua,  per  quae  se  tueri  poterit  imper- 
1.  V.  c.  5.  petuiim  in  statu  libero,  quod  prius  (nisi  velit)  necesse 
non  habebit:  ut  si  clericus  fiierit  ordinatus,  vel  miles, 
vel  extiterit  in  villa  privilegiata,  vel  in  dominico  do- 
mini  regis  p  unii  annum  &  imum  diem  sine  clameo. 
In  primo  enim  casu  def  endat  eum  in  assisa  liber  status 
tatum.  In  sectmdo  verd  casu  defendunt  privilegia  statum 
suum,  cilm  petatur  in  servitutem  p  breve  de  nativis. 
Ciim  vero  servus  extra  potestatem  &  in  libero  statu 
seysinam  suam  recuperaverit  p  assisam  versus  domi- 
num  suum,  cujus  revera  servus  fuerit,  non  obstante 
exceptione  servitutis,  venit  quidam  extraneus  a  latere 
ad  quem  nihil  pertinet  &  disseysiat  eum,  licet  sua 
non  intersit,  servus  profert  assisam  nove  disseysinsB, 
disseysitor  opponit  ei  exceptionem  servitutis,  &  cum 
ad  exceptionem  probandam  nulla  aliam  habeat  pbatio- 
nem  p  parentes,  vel  alio  modo  quod  querens  servus 
sit,  ponit  se  in  assisam  disseysitor,  &  cum  requiratur 
&  querente  eodem  modo  si  velit  ponere  se  in  assisam, 
querens  eligere  poterit  utrum  se  ponere  velit  in  assi- 
sam de  statu  suo,  vel  replicare  ut  suprit,  quod  non 
habet  necesse  ponere  statum  suum  in  assisam  vel  ju- 
ratam  per  parentes,  antequam  fiierit  restitutus.  Et 
idem  erit  judicium  quod  suprS,  contra  dSm  suum, 
quia  si  locum  habeat  replicatio  contra  dominum,  multo 
fortiiis  locum   habere   debebit  contra  extraneum.      Et 
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his  atatvs,  notwithstanding  his  replication  concerning  his 
free  status.  And  when  he  has  recovered  his  body,  then 
he  shall  recover  whatever  follows  his  body,  to  wit,  his 
suite  and  chattels,  whereas  if  he  should  first  of  all  before 
restitution  proceed  concerning  his  status,  by  claiming  him 
into  serfdom,  he  would  never  answer  him  in  a  cause  of 
status,  the  exception  of  spoliation  being  in  the  way.  And 
when  after  the  assise  a  question  of  his  status  is  raised, 
then  for  the  first  time  he  can  propound  in  the  way  of  an 
exception  his  privileges,  whereby  he  can  always  maintain 
himself  in  a  free  status,  which  he  had  no  necessity  to  do 
unless  he  chose :  as  if  he  were  an  ordained  clerk,  or  a 
knight,  pr  has  lived  in  a  privileged  township  or  in  the  de- 
mesne of  the  lord  the  king  for  a  year  and  a  d&y  without 
being  claimed  For  in  the  ^t  case  his  free  status  alone 
defends  him  in  the  assise,  but  in  the  second  case  his  pri- 
vileges defend  his  free  status,  when  he  is  claimed  into 
serfdom  by  a  writ  of  naifty.  But  when  a  serf  beyond 
the  power  [of  his  lord]  and  in  a  free  staius  has  reco« 
vered  his  seysine  by  an  assise  against  bis  lord,  whose 
serf  he  is  in  reality,  notwithstanding  the  exception  of 
serfdom,  some  stranger  to  whom  nothing  pertains  steps 
from  the  side  and  disseyses  him,  although  he  has  no 
interest,  the  serf  brings  forward  an  assise  of  novel  dis- 
seysine,  the  disseysor  objects  to  him  an  exception  of 
serfdom,  and  when  to  prove  his  exception  he  has  no 
other  proof  through  his  parents  or  in  any  other  way 
that  the  claimant  is  his  serf,  the  dissejrsor  puts  himself 
on  an  assise ;  and  when  it  is  required  of  the  claimant  in 
the  same  way  if  he  wishes  to  put  himself  on  an  assise, 
the  claimant  may  choose  whether  he  wishes  to  put  him- 
self on  an  assise  concerning  his  staius,  or  to  reply  as 
above,  that  it  is  not  necessary  for  him  to  put  his  staiv^ 
upon  an  assise  or  a  jury  by  his  parents,  before  he  has 
been  restored  [to  his  lord].  And  the  judgment  will  be 
the  same  as  above  against  his  lord,  for  if  a  replication  holds 
good  against  his  lord,  much  more  ought  it  to  have  place 
against  a  stranger.    And  let  it  be  that  gratuitously  and 
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esto  q  gi*atis  &  sine  aliqua  replicatione  se  posuerit  in 
assisam  de  statu  suo,  &  assisa  dicat  quod  servus  sit, 
non  videtur  quod  extraneus  aliquid  sibi  per  hoc  ac- 
quirere  possit,  cum  non  sit  servus  suus  sed  alterius, 
&  quicquid  servus  juste  acquirit,  acquirit  domino  suo, 
quasi  emptum  de  re  sua  &  non  extraneo.  Nee  c^ 
quis  servus  sit,  n6  erit  servus  cuilibet  de  populo, 
quia  sunt  jura  separata  in  servo,  quia  aut  est  mens 
omnino  aut  tuus  proprius  vel  communis.  Item  si  rem 
peteret  disseysitor  extraneus,  nulla  competeret  ei  actio, 
si  autem  corpus  servi,  non  possit  eum  probare  esse 
suum  nee  de  denariis  suis  emptum,  quod  quidem  do- 
minus  servi  dicere  poterit  &  nullus  alius,  &  quicquid 
servus  juste  acquirit,  hoc  acquirit  domino  &  non  alii. 
Et  ideo  cum  in  nulla  parte  habeat  actionem,  defen- 
dere  non  possit  disseysina  &  injuria  suam  p  excep- 
tionem,  &  sic  erit  casus  diversus  inter  servimi  &  dnm 
suum,  &  servum  &  extraneum.  Nee  ctun  servus  statu 
liber  dicat  q  extraneus  eum  injuste  disseysiverit,  nulla 
ratione  se  defendere  possit  disseysitor  quin  injxiriam 
fecerit,  &  ideo  injuste,  quia  nullo  jure  &  sine  assisa 
aliqua,  quia  si  dicat  (ut  predictum  est)  q  eum  dis- 
seysiverit juste  quia  servus  alienus  est,  hoc  non  pti- 
net  ad  ipsum,  sed  ad  eu  cujus  servus  fuerit.  Si 
autem  dicat  q  ejecit  eum  juste,  quia  nullu  jus  habuit 
in  re  sed  alius,  nunqua  ostendet  p  hoc  quod  ipsum 
juste  ejecerit,  ciim  ille  qui  in  possessione  fuerit  ma- 
jus  jus  habeat  in  re  possessa,  eo  q  in  possessione 
f.  199.  fuerit,  quam  ille  qui  fuit  extra,  qui  nullum  jus  habuit. 
Igitur  ad  nullum  extraneum  non  dominum  ptinet  op- 
ponere  exceptionem  villenagii  c5tra  assisam  de  re 
quam  sei-vus  tenuerit  nomine  pprio,  licet  ad  ipsum 
pertineat,  ctun  servus  sit  in  possessione  nomine  alieno : 
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without  any  replication  he  has  put  himself  on  an  assise 
concerning  his  status,  and  the  assise  says  he  is  a  serf,  it 
does  not  seem  that  a  stranger  can  gain  anything  thereby 
for  himself,  since  he  is  not  his  serf  but  another  person's 
serf,  and  whatever  a  serf  justly  acquires  he  acquires  for  his 
lord,  as  if  bought  with  his  things,  and  not  for  a  stranger. 
Nor,  when  a  person  is  a  serf,  is  he  anybody's  serf,  because 
there  are  separate  rights  in  a  serf,  for  he  is  either  mine  alto- 
gether, or  thine,  or  common  to  us.  Likewise  if  the  dissey- 
sor  as  a  stranger  claims  the  thing,  he  will  not  be  entitled 
to  an  action,  but  if  he  claims  the  person  of  the  serf,  he  can- 
not prove  him  to  be  his  serf  nor  bought  with  his  money, 
which  the  lord  of  the  serf  and  no  one  else  may  say,  and 
whatever  the  serf  justly  acquires,  he  acquires  for  his 
lord,  and  for  nobody  else.  And  accordingly  since  he 
has  in  no  part  a  right  of  action,  he  cannot  defend  his 
disseysine  and  his  injury  except  by  an  exception,  and 
thus  the  case  between  a  serf  and  his  lord  and  between  a 
serf  and  a  stranger  will  be  different.  Nor  when  a  serf 
who  is  free  by  status  says  that  a  stranger  has  unjustly 
disseysed  him,  the  disseysor  cannot  in  any  way  defend 
himself  from  having  done  an  injury  and  on  this  ground 
unjustly,  because  [he  acts]  with  no  right  and  without 
any  assise,  for  if  he  should  say  (as  aforesaid)  that  he  has 
disseysed  him  justly,  because  he  is  the  serf  of  another 
person,  this  does  not  appertain  to  him,  but  to  that  person 
whose  serf  he  may  be.  But  if  he  should  say  that  he 
has  justly  ejected  him,  because  he  had  no  right  in  the 
thing,  but  somebody  else  had,  he  will  never  show  by 
this  means  that  he  has  justly  ejected  him,  since  he  who 
was  in  possession  had  more  right  in  the  thing  possessed, 
from  the  fact  that  he  was  in  possession,  than  he  who  was 
out  of  possession,  who  had  no  right.  Therefore  no  f- 19»- 
stranger,  who  is  not  his  lord,  is  entitled  to  oppose  an 
exception  of  villenage  against  an  assise  concerning  a 
thing  which  a  serf  has  held  in  his  own  name,  although 
he  is  entitled  when  the  serf  is  in  possession  in  another 
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sed  hoc  ided,  quia  servo  non  competit  actio  sed  dno, 
cujas  nomine  fuerit  in  possessione.  Nee  erit  assisa 
diflferenda  propter  exceptionem  servitutis,  cilm  servus 
replicaverit  de  statu  libero,  quia  pri^  determinanda 
est  disseysina  &  spoliatio,  qu^  status  questio.  Et 
notandum,  quod  non  habet  statu  liber  necesse  po- 
nendi  statum  suum  in  assisam,  nee  oompelli  debet  ad 
hoc  p  denegationem  actionis  in  assisa,  antequam 
status  suus,  de  spoliatione  sibi  facta,  fuerit  ei  resti- 
tutus:  quia  ctun  spoliatus  esset  &  disseysitus,  si  sibi 
p  assisam  non  perquireret,  &  p  breve  de  nativis  in 
servitute^  peteretur,  non  pcederet  actio  de  statu  suo, 
opposita  exceptione  spoliationis,  antequam  restituere- 
tur,  vel  jurata,^  nisi  p  stultitiam  suam  hoc  gratis ' 
voluerit  se  ponere  in  juratam,  qu6d  sit  liber  vel  ser- 
vus ;  &  si  f ecerit,  tamen  non  prsejudicatur  statim  ^ 
nisi  tantum  ad  hoc,  qu6d  assisa  non  procedat,  licet 
producti  fuerint  parentes  ad  probandam  exceptione, 
sed  alik  actione  opus  erit  ad  statu  suum  mutandu. 
Si  autem  judicium  petat,  si  se  ponere  debet  in  assisam 
de  aliquo,  quod  tangat  statum  suum,  anteq  fuerit  re- 
stitutus,  licet  in  modum  exceptionis  opposita  fuerit 
questio  status,  pro  eo  judicare  debet  &  primo  pcedat 
assisa  utrum  disseysitus  fuerit  vel  non«  Si  autem  op- 
posita fuerit  exceptio  status  ei,  qui  fuerit  in  potestate 
domini,  sive  reverie  servus  fuerit  sive  liber.  Si  vero 
apponatur*^  &  per  parentes  pbetur  ad  servum,  libera- 
bitur  domino  ut  servus,  &  ponet  se  in  assisam  de 
statu  suo  velit  nolit,  alioquin  denegabitur  ei  actio  in 


»«8eryituteni/'  MSS.  Bawl.  C. 
160  and  159. 

3  *'  Tel  Jaratam ''  down  to  **  aliud 
'<  eriV  omitted  in  MS.  Rawl.  C. 
159. 


'  "  gratis  fecerit  quod  sit,"  MS. 
Ravi.  C.  160. 

4  «Btatm,"  MS.  Bawl.  C.  160. 

*"8i  servo  oppcnator/'  MS 
Bawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE,  297 

person's  name,  but  this  is  for  the  reason  that  a  serf  is 
not  entitled  to  bring  an  action,  but  his  lord  is,  in  whose 
name  he  is  in  possession.^  Nor  will  the  assise  have  to 
be  put  off  on  account  of  the  exception  of  serfdom,  when 
the  serf  shall  have  replied  that  he  has  a  free  status,  be- 
cause the  disseysine  and  the  spoliation  have  to  be  deter- 
mined before  the  question  of  status.  And  it  is  to  be 
noted,  that  a  person  of  a  free  status  is  not  under  the 
necessity  of  putting  his  status  on  an  assise,  nor  ought  he 
to  be  compelled  to  this  by  the  denial  of  an  action  on  an 
assise,  before  his  status,  concerning  the  spoliation  caused 
to  him,  has  been  restored  to  him :  because  when  he  has 
been  spoiled  and  disseysed,  if  he  does  not  claim  for  him- 
self by  an  assise,  and  he  should  be  claimed  into  serf- 
dom by  a  writ  of  naifty,  the  action  concerning  his  status 
would  not  proceed,  the  exception  of  spoliation  having 
been  raised,  before  it  should  be  restored ;  nor  on  a  jury, 
unless  through  his  own  stolidity  he  should. gratuitously 
wish  to  put  himself  on  a  jury,  that  he  is  a  free  man  or 
a  serf;  and  if  he  shall  have  done  so,  nevertheless  he  is 
not  prejudiced  forthwith  excepting  only  so  Car,  that  the 
assise  cannot  proceed,  although  his  parents  have  been 
produced  to  prove  the  exception,  but  there  will  be  need 
of  another  action  to  change  his  status.  But  if  he  seeks 
a  judgment  [on  the  question]  if  he  ought  to  put  himself 
upon  an  assise  on  any  matter  which  touches  his  status, 
before  he  shall  have  been  restored,  although  the  question 
of  status  has  been  objected  by  way  of  exception,  it  ought 
to  be  adjudged  in  his  favour,  and  the  assise  should  in 
the  first  place  proceed  whether  he  has  been  disseysed  or 
not.  But  if  the  exception  of  staius  be  objected  against 
him  who  is  in  the  power  of  a  lord,  whether  he  be  in 
reality  his  serf  or  a  free  maa  But  if  he  be  opposed  and 
it  be  proved  by  his  parents  that  he  is  a  serf,  he  shall  be 
delivered  up  to  the  lord  as  his  serf,  and  he  shaU  put 
himself  upon  an  assise  concerning  his  status,  whether  he 
wiU  or  not,  otherwise  an  action  on  his  complaint  shall 
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querela.     Si  autem  statu  servus  fuerit,  cilm  revera  sit 
libel'  homo,  &  bona  fide  possessus,  aliud  erit. 

4.  Si  quis  autem  hujusmodi  exceptionem  villenagii  op- 

^^tT^"  posuerit,  statim  ad  manum  habeat  probationem,  vel 
villenagii  post  tempus,  secundiim  quod  justiciarii  de  gratia  con- 
g  PJ^^^"*' cesserint  faciendum.  Et  qu6d  excipiens  probationem 
habeat  pro- habere  debeat  per  parentes,  si  exdpere  voluerit  contra 
tonem.  ^^  ^^^  ^^^^  ^^^^  potestate :  habetis  in  itinere  abatis 
de  Redinge  &  M.  de  Patesh.  in  comitatu  War?,  assisa 
nove  disseysine,  si  W.  de  Ardem,  &  secundum  quod 
tenens  exceptionem  suam  pbaverit,  remanebit  assisa 
vel  procedet,  nisi  forte  tam  tenens  quam  querens  se 
gratis  vel  de  necessitate  sine  pductione  parentum  de 
hoc'se  posuerint  in  assisam  in  modu  juratse,  &  sic  p 
jurata  terminabil  negotium  sine  aliqua  paretum  pduc- 
tione  :  ut  de  ultimo  itinere  ipsius  M.  in  com  Essex, 
assisa  mortis  antecessoris,  si  Henricus  le  Turner.  Et 
declai*ato  p  jurata  utrum  ita  sit  vel  non,  vel  remane- 
bit assisa,  vel  pcedet.  Sed  notadum,  ^  quida  tenent 
liberfe  &  p  liberum  servitium,  &  quida  n5  liberfe,  licet 
p  liberum  servitiu.  Ite  esto  5  villan^  teneat  p  liberum 
servitium  sibi  tatum,  nulla  facta  mentione  de  hseredib^, 
si  ctim  eject^  fuerit  pferat  assisa,  &  ctun  objecta  fue- 
rit  exceptio  villenagii,  replicet  q  liberfe  teneat  &  petat 
assisa,  n5  valebit  replicatio,  ex  quo  nulla  mentio  facta 
est  de  haeredibus,  qa  liberum  tenementum  in  hoc  easa 
non  mutat  statum,  si  fuerit  sub  potestate  diii  costitut^. 
Ut  in  code  itinere  in  com  Essex,  assisa  nove  dissey- 
sine, si  Radulphus  de  Goggehal.  Ite  esto  q  nuUu  sit 
f.  199  b.    objectum  villenagium  in  principio,  sed  juratores  dicant 
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be  denied  to  him.  But  if  he  be  a  serf  by  status,  when 
he  is  in  reality  a  free  man,  and  is  possessed  in  good  faith, 
it  will  be  another  thing. 

But  if  any  one  has  objected  an  exception  of  villenage  4. 
in  this  manner,  let  him  at  once  have  at  hand  his  proof,  H?>  ^^® 
or  afler  a  time,  according  as  the  justiciaries  may  of  grace  exception 
decide.  And  that  the  party  raising  the  exception  ought  ^^^^"^li^ 
to  have  his  proof  by  the  parents,  if  he  wishes  to  except  at  once 
against  those  who  are  under  the  power  of  some  one,  you  ^J^^j^**^ 
have  in  the  iter  of  the  abbot  of  Reading  and  Martin  de 
Pateshull,  in  the  county  of  Warwick,  an  assise  of  novel 
disseysine,  if  W.  de  Ardem ;  and  according  as  the  tenant 
has  proved  his  exception,  the  assise  will  be  stayed  or 
will  proceed,  unless  by  chance  as  well  the  tenant  as  the 
claimant  have  gratuitously  or  of  necessity  without  the 
production  of  the  parents  put  themselves  on  this  subject 
on  an  assise  in  the  manner  of  a  juiy,  and  so  the  business 
be  terminated  by  a  jury  without  the  production  of  the 
parents,  as  in  the  last  iter  of  Martin,  in  the  county  of 
Essex,  an  assise  of  the  death  of  an  ancestor,  if  Henricus 
le  Turner.  And  upon  a  declaration  by  the  jury  whether 
it  be  so  or  not,  either  the  assise  will  be  stayed  or  will 
proceed.  But  it  is  to  be  noted  that  some  persons  hold 
freely  and  by  a  free  service,  and  some  not  freely  although 
by  a  free  service.  Likewise  let  it  be  that  a  villein  holds 
by  a  free  service  to  himself  alone,  no  mention  having 
been  made  of  heirs,  if  when  he  has  been  ejected,  he  shall 
bring  forward  an  assise,  and  when  an  exception  of  vil- 
lenage has  been  raised,  he  shall  reply  that  he  holds 
freely  and  requests  an  assise,  the  replication  will  not 
avail,  since  no  mention  has  been  made  of  heirs,  because 
a  free  tenement  in  this  case  does  not  change  his  status, 
if  he  is  established  under  the  possession  of  a  lord.  As 
in  the  same  iter  in  the  coimty  of  Essex,  an  assise  of 
novel  disseysine,  if  Radulphus  de  Coggeshall.  Likewise 
let  it  be  that  no  objection  of  villenage  has  been  raised 
at  the  beginning,  but  the  jurors  say  in  their  verdict  that  f.  199  b. 
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in  veredicto  q  querens  liber  sit  &  libera  tenuerit,  ci!un 
sit  servus,  vel  liber  &  in  yillenagio  tenuerit,  vel  ser- 
vus,  licet  tenuerit  tantiim  sibi  &  non  hseredibus  p 
liberum  servitium,  &  postea  ciim  agatur  de  conyictione, 
inveniatur  contrarium,  juratores  quasi  convicti  rema- 
nebunt,  ut  in  eodem  itinere^  assisa  novaa  disseysinsa 
de  Gregorio  de  Shelford  &  Johanne  Jocelin.  Item 
esto  q  cilm  ab  initio  opposita  fuerit  exceptio  yiUenagii, 
&  ex  parte  tenentis,  s.  domini,  sub  oujus  potestate 
villanus  fuerit,  &  ad  exceptionem  probuidam  in  mo- 
dum  juratae  pducti  fiierint  villani  de  parentela  que* 
rentis,  &  qui  se  cognoscant  ad  villanos,  &  contra  quos 
ex  parte  querentis  non  excipitur,  &  ex  parte  ipsius 
querentis  &;  replicantis  nullus  liber  pducatur  ad  gbanda 
replicationem,  quamvis  se  ponere  voluerit  in  assisam, 
cadit  k  querela;  &  tenens  quietus:  ut  de  ultimo  iti- 
nere  M.  de  Pateshull  in  com  Eborum  circa  fine 
rotuli. 

6.  Ite  esto  q  opponatur  libero  exceptio  villenagii,  quia 

exceptio  tenet  p  servitia  viUana,  n5   nocebit  ei  exceptio  quatu 

villenagii  ad  statum,  nocebit  tame  qaatum  ad   tentu   recuperan- 

homini,  dum,  no  quatu  ad  statu,  qa  potent  relinquere  villena- 

(lai^net  gi(j^  &  ^t   liber  homo   recedere,  ut   de   termino  sancti 

gio  per  M.  anno  regni  regis  H.  3.  incipiente  4,  in  com  Sussex 

viiianas  j^  Johane  de  Monte  Acuto  &  Martino  de  Bestenovere, 

consuetu- 

dines.  ubi  dictum  fiiit  praedicto  Martino,  q  si  vellet  terram 
illam  tenere,  faceret  cosuetudines  quas  pater  suus  fecit. 
Si  ante  non,  dns  suus  caperet  viUenagium  in  manum 
suam,  &  unde  videt  p  hoc,  q  licet  liber  homo  teneat 
villenagiu  p  viiianas  consuetudines  cotra  voluntate  sua 
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the  claimant  is  a  free  man  and  has  held  freely,  when  he 
is  a  serf,  or  is  a  free  man  and  has  held  in  villenage,  or 
a  serf  although  he  has  held  only  for  himself  and  not  for 
his  heirs  by  a  free  service,  and  afterwards  when  pro- 
ceedings are  taken  for  a  conviction,  the  contrary  is 
foimd,  the  jurors  shall  remain  as  it  were  convicted,  as  in 
the  same  iter,  an  assise  of  novel  disseysine  concerning 
Gregory  de  Shelford  and  John  Jocelin.  Likewise  let  it 
be  that  when  an  exception  of  villenage  has  been  ob- 
jected from  the  beginning,  and  on  the  part  of  the  tenant, 
to  wit,  of  the  lord,  under  whose  power  the  villein  shall 
be,  and  to  prove  the  exception  in  the  manner  of  a  jury, 
villeins  have  been  produced  who  are  amongst  the  rela- 
tions of  the  claimant,  and  who  acknowledge  themselves 
to  be  villeins,  and  against  whom  it  is  not  excepted  on 
the  part  of  the  claimant,  and  on  the  part  of  the  claimant 
himself  who  is  replying  no  free  man  is  produced  to 
prove  his  replication,  although  he  wishes  to  put  himself 
on  an  assise,  he  is  cast  in  his  plaint,  and  the  tenant  is 
quiet,  as  in  the  last  iter  of  Martin  de  Pateshull  at  the 
end  of  the  roll. 

Likewise  let  it  be  that  an  exception  of  villenage  is       6. 
raised  against  a  free  man,  who  holds  by  villein  ser- J^  ^^^^^r^ 
vices,  the  exception  will  not  harm  him  as  far  as  regards  raised 
his  status,  it  will  harm  him  however  as  regards  hisj^^*^^ 
recovery  of  his  tenement,  not  as  regards  his  status,  be-  who  holds 
cause  he  can  give  up  his  villenage  and  withdraw  from  l^^yii^i^^ 
it  as  a  free  man,  as  in  the  term  of  Saint  Michael  in  the  cuBtoms. 
third  and  fourth  years  of  the  reign  of  king  Henry  III.  in 
the  county  of  Essex,  concerning  John  de  Monte  Acuto 
and  Martin  de  Bestenovere,  where  it  was  said  by  the 
aforesaid  Martin,  that  if  he  wished  to  hold  that  land,  he 
must  perform  the  customary  services,  which  his  father 
had  performed;  but  if  not,  his  lord  should  take  the 
villenage  into  his  hand,  and  hence  it  seems  through 
this,  that  although  a  free  man  holds  a  villenage  by 
vi]lein  customs  he  ought  not  to  be  ejected  against  his 
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ejici  no  debet,  dum  tamen  fSakcere  voluerit  oosuetudines, 
quae  ptinent  ad  villenagium,  &  qiue  prsBstatur  ratione 
villenagii,  &;  non  ratione  psonse.  Si  autem  tales  con- 
suetudinea  faeeret  ratione  psonse,  sicut  villanus  consti- 
tutus  sub  potestate,  vel  ratione  utriusq,  tarn  tenti  q 
psonse,  tuc  noceret  exceptio.  Et  q  talis  exceptio  servi- 
tutis  objecta  contra  psonam  liberam  in  modum  ex- 
ceptionis  ratione  consuetudinum  villanarum  non  nocet 
alicui  homini  libero  in  causa  status,  si  petatur  in  vil- 
lenagium,  vel  in  aliquo  placito  sive  super  possessionem 
sive  super  pprietate :  pbatur  manifesto  in  rotulo  de 
termino  H.  &  P.  sub  uno  volumine,  ann  regni  regis 
H.  4,  in  com  Sussex,  de  M.  de  Best.,  qui  tulit  breve 
de  libertate  pbanda  versus  Johanne  de  M5te  Acuto,  qui 
ipsum  damavit  ut  nativu  &  fugitivum  suu.  Et  unde 
ctim  ide  Martin^  cora  justiciariis  diceret  se  esse  liberu, 
resp5sum  fuit  ex  parte  Johanis  q  villanus  fuit,  qa 
disrationavit  eum  cora  justiciariis  in  villanum  suum. 
Et  unde  postea  justiciarii  recordati  fuerint  p  rotulos 
suos,  in  quos  ide  Johanes  se  posuit,  q  quseda  jurata 
capta  fuit  inter  eos  de  servitiis  &  consuetudinib^,  quas 
ide  Johanes  exigebat  ab  eodem  Martino,  &  p  qua 
convictu  fuit  q  facere  debuit  de  teiito  q  de  praedicto 
Johane  tenuit,  omnimodas  villanas  consuetudines,  & 
unde  dicebat,  q  villanns  suus  fuit.  Ad  q  respondit 
Martinus,  q  liber  fuit,  &  qu6d  tales  fecit  consuetudines 
villanas,  sed  hoc  non  fuit  ratione  psonse  suae  liberae, 
sed  ratione  teiiti  quod  tenuit  in  villenagio  de  eodem 
Johanne,  &;  ita  non  nocuit  ei  ilia  exceptio  in  causa 
status.  De  hac  autem  materia  inveniri  poterit  in 
itinere   W.    de   Balegh    in    com    Leyc.,   assisa   mortis 
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will,  as  long  as  he  is  willing  to  fulfil  the  customs  which 
pertain  to  the  villenage,  and  which  are  performed  in 
respect  of  the  villenage,  and  not  in  respect  of  his  per- 
son. But  if  he  should  perform  such  customs  in  respect 
of  his  person,  as  a  villein  established  under  the  power 
[of  the  lord],  or  in  respect  of  both,  as  well  of  the  tene- 
ment as  of  his  person,  then  the  exception  will  do  harm  : 
and  that  such  an  exception  of  serfdom  objected  against 
a  free  person  in  the  manner  of  an  exception  by  reason 
of  villein  customs  does  not  harm  any  free  man  in  a 
cause  of  atatiLs,  if  he  is  claimed  into  villenage,  or  in 
any  plea  either  about  possession  or  about  property,  is 
proved  manifestly  in  the  roll  of  Hilary  and  Easter  term 
in  one  volume,  in  the  fourth  year  of  the  reign  of  king 
Henry  III.,  in  the  county  of  Sussex,  concerning  Martin 
de  Bestenovere,  who  brought  a  writ  for  proving  his  free- 
dom against  John  de  Monteacuto,  who  claimed  him  as 
his  naif  and  his  runaway.  And  hence  when  the  said 
Martin  before  the  justiciaries  said  that  he  was  a  free 
man,  it  was  answered  on  the  p^rt  of  John  that  he  was  a 
villein,  because  he  had  recovered  him  before  the  justicia- 
ries as  his  villein.  And  hence  afterwards  the  justiciaries 
remembered  through  their  own  rolls,  upon  which  the 
said  John  had  put  himself,  that  a  certain  jury  had  been 
held  between  them  concerning  certain  services  and  cus- 
toms, which  the  said  John  required  from  the  said  Martin, 
and  by  which  jury  he  was  convicted  that  he  ought  to 
perform  for  the  tenement,  which  he  held  from  the  afore- 
said John,  all  kinds  of  villein  customs,  and  hence  he 
said,  that  he  was  his  villein.  To  which  Martin  replied, 
that  he  was  a  free  man,  and  that  he  performed  the  said 
villein  customs,  but  this  was  not  in  respect  of  his  free 
person,  but  in  respect  of  the  tenement  which  he  held  in 
villenage  of  the  said  John,  and  so  that  exception  did 
not  harm  him  in  a  cause  of  status.  But  concerning  this 
matter  there  will  be  found  in  an  iter  of  William  de 
Balegh,  in  the  county  of  Leicester,  an  assise  of  the  death 
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anteoessoriB>  si  Robertas  Freman,  &c.,  ubi  dicitur^  ^ 
qmvis  libero  homini  objiciatur  villenagium  peteti  sey- 
f.  200.  BiQA  antecessoris,  eo  q  villanas  fecerit  consuetudines 
ratione  alicujus  villenagii,  non  propter  hoc  convincitur 
ad  villanam,  nee  obstabit  exceptio  quin  peedet  assisa^ 
&  oportebit  tenentem  (si  de  statu  agere  volnerit)  alias 
habere  probationes.  Ad  hoc  etiam  facit  quod  habetis 
in  rotulo  de  termino  Hillarii,  ano  regis  H.  4,  in  com 
Sussex,  de  eodem  Martino,  qui  warantisavit  quandam 
terrain  cuidam  tenenti  8uo>  in  quadam  assisa  mortis 
antecessoris.  Et  unde  objectum  fuit  eidem  M.  qu6d 
warantisare  non  potuit  quia  villanus  fuit  ratione  su- 
pradicta,  quia  talliari  potuit  ad  plus  vel  ad  minus,  & 
quod  dare  deberet  merchetum  pro  filia  sua  maritanda^ 
&  ideo  judicium  ut  supra.  Et  quod  inquiri  debeat 
,  utrum  hujusmodi  consuetudines  fieri  debeant  ratione 
personae,  vel  ratione  tenementi,  vel  ratione  utriusq^: 
inveniri  poterit  in  assisis  captis  coram  ipso  rege 
p  Wilhelmum  de  Ralegh  apud  Cauteshull  in  coffi 
Norff:  anno  regis  H.  vicesimo  tertio,  assisa  novae  dis- 
seysinsB,  si  Robertus  de  Rikinghale.  Et  in  eodem, 
assisa  novae  disseysinae,  si  Wilhelmus  Bjrrd.,  &  in  eodem, 
assisa  novae  disseysinae,  si  R.  de  Merlay.  Refert  etiam 
in  prsedictis  casibus  ubi  liber  homo  villanas  fecerit 
consuetudines  &  servitia,  utrum  servitia  sint  certa  & 
determinata  vel  incerta,  ad  hoc  quod  competat  ei 
assisa  vel  non.  Item  ciim  liber  homo  teneat  in  soka- 
gio,  in  dominicis  domini  regis,  refert  utrum  teneat  ut 
sokmannus  in  sokagio  libero  vel  villano,  ad  hoc  q 
habeat  assisam  vel  non  habeat,  vel  ut  feoffatus  tenendi 
libere   p   certa    servitia  &   determinata.     Quo   casu,  si 
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of  an  ancestor,  if  Robert  Freman,  &c,  where  it  is  s«dd 
that  although  villenage  be  objected  to  a  free  man  claim- 
ing seysine  of  an  ancestor,  on  the  ground  that  he  has  f.  200. 
performed  villein  customs  in  respect  of  a  villenage,  he 
is  not  on  that  account  convicted  as  a  villein,  nor  will 
the  exception  be  an  obstacle  to  prevent  the  assise  pro- 
ceeding, and  it  will  be  incumbent  on  the  tenant  (if  he 
wishes  to  raise  the  question  of  statvs)  to  have  other 
proofs.  This  has  also  support  in.  the  case  which  you 
have  in  the  roll  of  Hilary  term,  in  the  fourth  year  of 
the  reign  of  king  Henry,  in  the  county  of  Sussex,  con- 
cerning the  same  Martin,  who  warranted  some  land  to  a 
certain  tenant  of  his,  in  an  assise  of  the  death  of  an 
ancestor.  And  hence  it  was  objected  to  the  said  Martin 
that  he  could  not  warrant,  because  he  was  a  villein  on 
the  ground  above  mentioned,  inasmuch  as  he  could  be 
talliaged  more  or  less,  and  that  he  ought  to  pay  blood- 
money  for  leave  to  marry  his  daughter,  and  therefore 
judgment  passed  as  above.  And  that  an  inquest  should 
be  made  whether  customs  of  this  kind  ought  to  be  per- 
formed in  respect  of  the  person  or  in  respect  of  the 
tenement  or  in  respect  of  both,  may  be  found  in  assises 
held  before  the  king  himself  by  William  de  Ralegh  at 
Cauteshull,  in  the  county  of  Norfolk,  in  the  twenty-third 
year  of  king  Henry,  an  assise  of  novel  disseysine,  if 
Robert  de  Rikinghale.  And  in  the  same  an  assise  of 
novel  disseysine,  if  William  Byrd,  and  in  the  same  an 
assise  of  novel  disseysine,  if  R  de  Merlay.  But  it 
matters  in  the  aforesaid  cases,  where  a  fr^e  man  has 
performed  villein  customs  and  services,  whetfier  the  ser- 
vices were  certain  and  determinate  or  uncertain,  for  this 
object,  that  he  should  be  entitled  to  an  assise  or  not. 
Likewise  when  a  free  man  holds  in  sockage  in  the  de- 
mesnes of  the  lord  the  king,  it  matters  whether  he  holds 
&s  a  sockman  in  free  or  villein  sockage,  for  this  object 
that  he  should  have  an  assise  or  not,  or  as  a  feoffee  to 
hold  freely  by  certain  and  determinate  services.    In 
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feoffatus  fuerit  (ut  praedictum  est)  tenendi  liberfe  vel 
in  libero  sokagio,  ut  si  p  servitium  militare  vel  p 
carta  &  determinata  servitia,  dum  tamen  liber  homo 
sit  &  non  villanus,  &  fuerit  ejectus,  recuperabit  p 
assisam,  eo  non  obstante  q  faciat  talia  servitia,  quia 
tenet  liber^.  Si  autem  in  sokagio  villano  sicut  de 
dominico  dni  regis,  licet  servitia  certa  sunt,  obstabit 
ei  exceptio  villenagii,  quia  talis  sokmannus  liberum 
tentum  non  habet,  quia  tenet  nomine  alieno.  Et  q 
talis  liber  homo  p  convcntionem  taliter  feoffatus 
assisam  habere  poterit  (si  fuerit  ejectus)  non  obstante 
exceptione  villenagii,  videri  poterit  in  rotulo  de  ter- 
mino  Paschffi  anno  regni  regis  H.  duodecimo  in  com 
War?  de  Wilhelmo  de  Bissopest,  dum  tamen  servitia 
certa  sint.  Si  aute  incerta  fuerint,  qualecunq,  fuerit 
tenemetum,  tunc  erit  villenagium,  ubi  nee  assisa  novae 
disseysinee,  nee  moi*tis  antecessoris  nee  alia  no  magis 
qua  in  villano  sokagio,  nisi  tattim  jurata  inter  tales 
cosimiles,  secundum  c5suetudine  manerii.  Et  de  hac 
materia  inveniri  poterit  de  itinere  W:  de  Ral.  in  com 
Midd.  de  termino  S.  Trin.  sub  uno  volumine  an  regni 
regis  H.  13,  ubi  distinguunl  plura  genera  hominum 
tenentium  diversis  modis.  Ite  si  objiciatur  villenagiu 
tali  adjectione,  q  quis  assisam  portare  n5  potest,  qa 
villanus  est,  &  pater  suus  vel  avus  vel  ali^  anteces- 
sorum  p  quorum  seysina  petierit  p  assisam  mortis 
antecessoris,  si  nulla  sit  hinc  inde  gbatio,  poterit  p 
juratam  Veritas  declarari,  si  uterq,  sponte  se  posuerit 
in  jurata.  Ut  de  itinere  W.  Ral.  in  com  Buck., 
assisa  mortis  antecessoris,  si  Walter^  le  Gard.,  &  simi- 
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which  case,  if  he  has  been  enfeoffed  (as  aforesaid)  to 
hold  freely  and  in  free  sockage,  as  if  by  military  service 
or  by  certain  and  determinate  services,  provided  he  be  a 
free  man  and  not  a  villein  and  he  has  been  ejected,  he 
shall  recover  by  an  assise,  notwithstanding  that  he  per- 
forms such  services,  because  he  holds  freely.     But  if  [he 
holds]  in  villein  sockage,  as  of  the  demesne  of  the  lord 
the  king,  although  the  services  are  certain,  the  exception* 
of  villenage  will  stand  in  his  way,  because  such  a  sock- 
man  has  not  a  freehold,  for  he  holds  in  the  name  of 
another.    And  that  such  a  man  enfeoffed  in  such  manner 
by  a  convention  may  have  an  assise  (if  he  has  been 
ejected)  notwithstanding  the  exception  of  villenage,  may 
be  seen  in  the  roll  of  Easter  term,  in  the  twelfth  year 
of  the  reign  of  king  Henry,  in  the  county  of  Warwick, 
concerning  William  de  BLssopest,  provided  the  services 
are  certain.     But  if  they  are  uncertain,  whatever  may 
have  been   the  tenement,  it  will  then  be  a  villenage, 
where  neither  an  assise  of  novel  disseysine  nor  of  tiie 
death  of  an  ancestor  nor  any  other  any  more  than  in 
villein  sockage,  except  only  a  jury  amongst  those  of  like 
condition  according  to  the  custom  t)f  the  manor.     On 
this  matter  something  may  be  foimd  in  the  iter  of  Wil- 
liam de  Ralegh,  in  the  county  of  Middlesex,  in  Trinity 
term,  under  one  volume,  in  the  thirteenth  year  of  the 
reign  of  king  Henry,  where  several  kinds  of  persons  are 
distinguished  holding  in  different  manners.     Likewise  if 
the  objection  of  villenage  is  raised  with  this  addition, 
that  a  person  cannot  bring  an  assise,  because  he  is  a 
villein,  and  his  father  or  grandfather  or  another  of  his 
ancestors  through  whose  seysine  he  claims  under  a  writ 
of  the  death  of  an  ancestor,  if  there  be  no  proof  on  one 
side  or  on  the  other,  the  truth  may  be  declared  by  a  jury, 
if  both  will  put  themselves  of  their  own  accord  on  a 
jury.     As  in  the  iter  of  William  de  Ralegh,  in  the 
coimty  of  Buckingham,  an  assise  of  the  death  of  an  an- 
cestor, if  Walter  le  Qardener,  and  in  like  manner  in  the 
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liter  de  itinere  ejufidS  in  coffi  Midd,  anno  regni  regis 
H.  18,  assisa  mortis  antecessoris,  si  Qode&iduB.  Et  si 
inquiri.  debeat  per  parentes  de  statu  parentum  mortu- 
orum,  videtur  quod  non  possit,  quia  de  statu  alicujus 
f.  200  b.  P<>st  mortem  no  qusBril.  Inquiri  tamen  non  debet 
utrum  beustardus  sit  qui  mortuus  est,  vel  viUanus. 
Inquiri  autem  poterit  utrum  talis  fuit  ut  supra  vel 
non.  Item  si  simpliciter  opponatur  quod  querens 
villanus  est,  &  querens  hoc  neget,  vel  so  non  cognoscat 
ad  villanum,  tunc  procedat  assisa,  ac  si  nihil  dictum 
esset  quare  assisa  remanere  non  deberet,  ut  de  itinere 
episc.  Dunelfh  &  M.  de  Pateshul  in  com  Eborum,  ano 
regni  regis  H.  3,  assisa  nove  disseysine,  si  Jacobus 
Alius  Siwardi.  Item  esto  q  excipial  de  villenagio  & 
querens  negaverit,  &  replicetur,  q  querens  semel  se 
cognovit  ad  villanum  in  curia  regia,  vel  alia  quae  habet 
recordum,  tunc  p  talem  cognitionem  obstabit  ei  cogno- 
scenti in  omni  judicio  vel  jurata  exceptio  imperpetuum. 
Et  cum  hoc  fuerit  ppositum :  si  cdtingat  q  juratores 
hoc  pbato  in  alio  judicio  vel  assisa  tali  dederint 
liberum  tenementum  sicut  libero,  convincendi  erunt  de 
perjurio:  ut  de  termino  SancteB  T.  an  regis  H.  4,  in 
com  Dors.,  de  Hamel.  £Qio  Radulphi.  Sed  esto  q  quis 
se  ponat  in  juratam  super  ista  exceptione,  &  juratores 
dicant  se  nescire  utrum  villanus  sit  vel  non,  in  hoc 
dubio  debet  p  libertate  judicari,  quia  si  nesciunt  utrum 
talis  sit  vel   non,  tunc   nesciunt  eum   esse  talem  sed 
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iter  of  the  same  [justiciary],  in  the  county  of  Middle- 
sex, in  the  thirteenth  year  of  the  reign  of  king  Henry, 
an  assise  of  the  death  of  an  ancestor,  if  Godfrey.  And 
if  an  inquest  is  to  be  made  through  the  relatives  con- 
cerning the  8tatu8  of  dead  relatives,  it  seems  that  it 
cannot  be  done,  for  no  inquiry  can  be  made  concerning  f.  200  b. 
the  status  of  any  person  aJfter  his  death.  No  inquiry, 
however,  ought  to  be  made  whether  he  who  is  dead  is 
a  bastard,  or  a  villein.  But  an  inquiry  may  be  made 
whether  such  a  person  was  as  above  or  not.  Likewise 
if  it  be  simply  objected  that  the  claimant  is  a  villein, 
and  the  claimant  denies  this,  or  does  not  acknowledge 
himself  to  be  a  villein,  then  let  the  assise  proceed,  as  if 
nothing  had  been  said  why  the  assise  should  not  be 
stayed,  as  in  the  iter  of  the  bishop  of  Dnrham  and 
Martin  de  PateshuU,  in  the  county  of  York,  in  the  third 
year  of  the  reign  of  king  Henry,  an  assise  of  novel  dis- 
seysine,  if  James  the  son  of  Siward.  Likewise  let  it  be 
that  he  excepts  on  the  ground  of  villenage,  and  the 
claimant  denies  it,  and  it  be  replied  that  the  claimant 
has  once  acknowledged  himself  to  be  a  villein  in  the 
king's  court  or  in  a  court  which  has  a  record,  then 
through  such  an  acknowledgment  the  exception  will  for 
ever  be  an  obstacle  to  the  person,  who  has  so  acknow- 
ledged himself,  in  every  judgment  and  in  every  jury. 
And  when  this  has  been  set  forth,  if  it  happens  that  the 
jurors  after  this  has  been  proved  have  in  another  judg- 
ment or  assise  given  to  such  a  person  a  free  tenement,  as 
to  a  free  person,  they  will  have  to  be  convicted  of  perjury, 
as  in  the  term  of  Holy  Trinity,  in  the  fourth  year  of 
king  Henry,  in  the  county  of  Dorset,  concerning  HameL 
the  son  of  Ralph.  But  let  it  be  that  a  person  puts 
himself  on  a  jury  upon  such  an  exception,  and  the  jurors 
say  that  they  know  not  whether  he  is  a  villein  or  not, 
in  this  state  of  doubt  judgment  ought  to  be  given  in 
favour  of  freedom,  because  if  it  be  unknown  whether  he 
is  such  or  not,  then  they  are  ignorant  that  he  is  such  or  a 
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villanu,^  &  quoties  dubitatur  an  quid    sit,  perinde   est 
ac  si  n5  esset  illud.     Et  generaliter  in  omni  casu,  ubi 
quis-dicat  q  villanus  sit  querens,  &  ipse  neget  vel  dicat 
contrariam,  &  gratis  se  inde  posuerit  in  juratam,  cnm 
tali   tamen   protestatione,  quod   si   dicant  juratores    q 
servus   sit,  remaneat  assisa   sine   aliqua   recuperatione 
habenda  p  convictionem,  vel  alio  modo:    &  vice  versa 
si  dicant  ipsum  esse  liberum,  q  gcedet  assisa,  nee  erit 
in  hac  parte  locus  joco  partito,^  nee  etiam  conviction!, 
propter  mutuam  utriusque  voluntatem.     Et  vice  versa, 
si  non  fuerit  opposita  exceptio  villenagii,  sed  querentes 
&  tenentes  si  se  simpliciter  ponant  in  assisam,  &  absq, 
eo  q  aliquid  dicatur  contra  assisam,  si  juratores  dicant 
g  una  parte   sive   p    alia,  locus    erit   convictioni,  quia 
assisa   capta    est    in    modum    assisse    &    non   juratae, 
&  hoc    sive    querens    liber  sit   sive   servus,  sub   potes- 
tate   domini  vel   extra  constitutus.     Ad   hoc  facit  (ut 
videtur)    de    itinere   Roberti   de  Veer    &  M.  de   Pate- 
shull  in   com  Oxon   &   Hereford,  anno  regni   regis   H, 
5.      Item    si    quis     quocunq^    modo    vel    manumissus, 
vel    privilegiatus,    vel      alius     in    servitutem     petitus 
qui      ppetua     habuerit     exceptionem     in     tali     statu 
obierit,  &   filius    vel   alius    hcBres   postmodum    seysina 
talis  antecessoris  post    mortem  ipsius   nactus  fuerit,  & 
sine  judicio  ejectus,  p  assisam  novae  disseysinse  recupe- 
rabit,  ppter   liberum  statum  antecessoris  sui.     Et  vice 
versa,  si  liber  homo    in  statu  servili    obierit,  ut  si  in- 
grediatur    ad    ancilla    in    villenagium,    vel    libera    se 


1  "  sed  villanum."  "  Scilicet  vil- 
"  lanmn''  is  the  reading  of  MS. 
Bawl.  C.  160. 

2  **  joco  partito,"  MS.  Rawl.  C. 
159.  MS.  Middle  Temple  and  MS. 
Bodley  170  read  <Moco   partito." 


*'  Joco  partito  "  is  used  by  Bracton 
below,  ch.  32,  §  2,  and  is  the  correct 
phrase,  being  the  Xiatinised  equiva- 
lent of  **  jeu  partie  "  used  by  Britton. 
See  Dacange,  GloBsarinm. 
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villein,  and  as  often  as  it  is  doubted  whether  a  thing  be 
so  or  not,  it  is  the  same  as  if  it  did  not  exist.  And  gene- 
rally in  every  case,  where  any  one  says  that  the  claimant 
is  a  villein,  and  he  himself  denies  it  or  asserts  the  con- 
trary, and  he  gratuitously  puts  himself  on  a  jury,  with 
such  a  protest  however,  that  if  the  jurors  should  say  that 
he  was  a  serf,  the  assise  shall  be  stayed  without  having 
any  recovery  by  a  conviction,  or  in  any  other  way  ;  and 
conversely,  if  they  say  that  he  is  free,  then  the  assise 
shall  proceed,  nor  shall  there  be  in  this  part  place  for 
jeopardy,^  nor  even  for  a  conviction,  on  accoimt  of  the 
mutual  assent  of  both.  And  conversely,  if  an  exception 
of  villenage  has  not  been  objected,  but  if  the  claimants 
and  the  tenants  have  simply  put  themselves  on  an  as- 
sise, and  without  the  fact  of  anything  having  been  said 
against  the  assise,  if  the  jurors  say  for  one  party  or  for 
the  other,  there  will  be  place  for  a  conviction,  because 
the  assise  has  been  held  in  the  manner  of  an  assise,  not 
of  a  jury,  and  this  whether  the  claimant  is  free  or  a  serf, 
established  under  the  power  of  a  lord,  or  beyond  it. 
This  has  support  (as  it  seems)  in  the  iter  of  Robert  de 
Veer  and  Martin  de  Pateshull,  in  the  counties  of  Oxford 
and  Hereford,  in  the  fifth  year  of  the  reign  of  king 
Henry.  Likewise  if  any  one  in  any  way  either  manu- 
mitted or  privileged,  or  another  one  claimed  into  serfdom 
who  had  a  perpetual  exception  has  died  in  that  statv^, 
and  his  son  or  other  heir  has  afterwards  obtained  the 
seysine  of  such  an  ancestor  after  his  death,  and  has  been 
ejected  without  a  judgment,  he  shall  recover  by  an  assise 
of  novel  disseysine,  on  account  of  the  free  status  of  his 
ancestor.  And  conversely,  if  a  free  man  has  died  in  a 
servile  stcUus,  as  if  has  cohabited  with  a  female  serf  in 
a  villenage,  or  a  free  woman  has  coupled  herself  to  a 


"jeopardy."        The     original 

phrase  is  *' jeu  portie,*'  which  is  used 

hy  Brittoo,  I.  ii.  oh.  xvii.  §  8.  **  £t  si 

de  ceo  soit  debat  entre  lea  parties, 


**  de  office  soit  enqnise  la  verity, 

**  mes  ne  mie  en  jeu  partie  de  per- 

"  dre  ou  de  gajner,  tut  le  voillent 

"  lea  parties.'' 
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copulet  villano^  vel  si  liber  homo,  bona  fide  possessus 
ab  aliquo,  sive  in  libertatem  pclamaverit  in  vita  sive 
no,  &  ita  in  statu  serviii  obierit,  filius  vel  alias  haeres, 
si  post  eum  seysina  habuerit  &  injuste  &  sine  judicio 
ejectus  de  aliquo  tenemento  q  pater  vel  alius  antecessor 
tenuiti  dum  tamen  sub  potestate  alicujus  constitutus 
sicut  servus,  licet  re  vera  liber  sit,  heres  ejus  p  assisa 
nove  disseysine  n5  recuperabit,  maaime  ppter  statum 
servilem  in  quo  antecessor  obiit  Et  ad  hoc  fadt  de 
itinere  W.  de  Balegh  in  com  Buck.,  assisa  novBd 
disseysinsd,  si  Lucia.  Et  inter  csetera  notadum,  q  licet 
f.  201.  villanus  in  dvitate  vel  in  loco  privilegiato  man9erit, 
vel  extra  potestatem  dni  fuerit,  seysina  aliquam  ante- 
cessoris  petere  non  poterit,  licet  possit  ppria  in  causa 
spoliationis,  alienam  autem  petere  non  poterit,  si  ante- 
cessor de  cujus  seysina  petierit  villanus  fuit^  quia 
villanus  erga  dnm  suum  sub  cujus  fuerit  potestate 
actionem  non  habebit,  in  eo  qu6d  villanus  existens  in 
statu  serviii,  quia  haeredem  non  habebit  nisi  dominum 
suum,  de  tenemento  autem  de  quo  feofiatus  fuerit,  sive 
extra  potestatem  dni  sive  sub  potestate,  dum  tamen 
dominus  tenementum  tale  in  manum  suam  non  ceperit : 
si  ejectus  fuerit  ab  aliquo  quocunq,  quhm  k  dno,  sey- 
sinam  suam  per  assisam  recuperabit.  Cilm  autem 
villenagium  opponatur  in  modum  exceptionis,  lic^t 
probata  fuerit  exceptio,  non'  tamen  preejudicatur  ei 
ppter  hoc  in  causa  status,  si  postea  in  servitutem 
petatur,  &  ideo  probaii  debet  exceptio  villenagii  p 
assisam,  &  non  p  parentes,  si  ille  contra  quem  excipi- 
tur  fuerit  extra  potestatem  ejus,  qui  exceptionem  op- 
ponit,  quia  si  p  parentes,  ita  posset  prsejudicari  ei  con- 
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villein,  or  if  a  free  man,  possessed  by  some  one  in  good 
faith,  whether  he  has  asserted  his  claim  to  freedom  in 
his  lifetime  or  not,  and  so  has  died  in  a  servile  status, 
his  son  or  other  heir  if  he  has  had  seysine  after  him  and 
has  been  ejected  unjustly  and  without  a  judgment  from 
some  tenement,  which  his  father  or  other  ancestor  has 
held,  whilst  he  was  established  as  a  serf  under  the  power 
of  some  one,  although  he  was  in  reality  a  free  man,  his 
heir  shall  not  recover  by  an  assise  of  novel  disseysine, 
chiefly  on  account  of  the  servile  state  in  which  his  an- 
cestor died.  This  is  supported  by  the  iter  of  William 
de  Ralegh,  in  the  county  of  Buckingham,  an  assise  of 
novel  disseysine,  if  Lucia.  And  amongst  other  things 
it  is  to  be  noted,  that  although  a  villein  has  remained 
in  a  city  or  in  a  privileged  place,  or  has  been  beyond  f.  201. 
the  power  of  his  lord,  he  cannot  claim  any  seysine  of  an 
ancestor,  although  he  may  in  his  own  cause  of  spoliation, 
but  he  cannot  claim  another's  seysine,  if  the  ancestor 
concerning  whose  seysine  he  claims  has  been  a  villein, 
because  a  villein  shall  not  have  an  action  against  his 
lord,  if  he  is  under  his  power,  on  the  ground  that  he  is  a 
villein  existing  in  a  servile  status,  because  he  shall  have 
no  heir  but  his  lord  respecting  the  tenement  of  which  he 
has  been  enfeoffed,  whether  beyond  the  power  of  his  lord 
or  within  it,  provided  the  lord  has  taken  such  tenement 
into  his  hand ;  if  he  shall  be  ejected  by  any  one  else 
than  his  lord,  he  shall  recover  by  an  assise.  But  when 
villenage  has  been  objected  in  the  way  of  an  exception, 
although  the  exception  may  have  been  proved,  it  is  not, 
however,  prejudged  against  him  on  that  ground  in  a 
cause  of  status,  if  he  should  be  claimed  into  serfdom 
afterwards,  and  accordingly  the  exception  of  villenage 
ought  to  be  proved  by  an  assise,  and  not  through  the 
parents,  if  he  against  whom  the  exception  is  raised  be 
beyond  the  power  of  him  who  raises  the  exception,  be- 
cause if  it  be  proved  through  the  parents,  it  might  be 
prejudged  against  him,  against  whom  the  exception  is 
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tra  quern  excipitur  in  causa  status,  ubi  nulla  alia 
gbatio  nisi  p  parentes,  si  sufficiens  vel  directa.  Si 
autem  ille,  cui  opponitur,  sub  potestate  dm  extiterit, 
tunc  benfe  poterit,  nisi  ita  si  forte,  quod  talis  injust^ 
possessus,  postea  proclamare  vellet  in  libertatem,  quia 
si  ei  qui  sub  potestate  dgi  sui  extiterit  opponatur  fi 
dno  suo  villenagium,  &  ^ucantur  parentes  ad  pban- 
dam,  |)bato  villenagio  p  parentes  terminabitur  causa 
status  cum  assisa,  q  quidem  esse  non  poterit,  si  querens 
fuerit  extra  potestatem.  Quia  si  parentes  pducantur 
ad  exceptionem  probandam  villenagii  contra  assisam, 
nee  p  exceptionem  prsejudicari  possit  querenti  quoad 
statum,  si  dominus  postea  velit  talem  in  servitutem 
petere,  &  villenagium  per  parentes  probare,  sic  esset 
probatio  super  probationem,  &  una  illarum  superflua. 
Item  esto  qu6d  villanus  (ut  prsedictum  est)  sub  potes- 
tate domini  constitutus  vel  extra  portet  assisam,  & 
contra  ipsum  excipiatur  de  villenagio,  &  ipse  fortfe  se 
ponere  voluerit  in  juratam  super  exceptione,  nihil  aliud 
erit  (ut  videtur)  nisi  quod  ei  denegetur  assisa,  sive 
actio,  cum  distinctione  tamen.  Et  eodem  modo  si 
tenens  qui  exceptionem  opposuerit  illam  nullo  modo 
gbare  voluerit,  vel  non  possit  per  parentes,  nee  per 
juratam  dictum  suum  velit  probare,  quasi  indefensus, 
&  dictum  suum  &  exceptionem  non  pbans,  possessio- 
nem restituet  querenti,  nisi  aliud  dixerit  quare  assisa 
debeat  remanere.  In  fine  notandum,  q  quandoq^  opponi- 
tur  exceptio  villenagii  a  parte  parti,  quadoq,  i  juratore 
&  non  k  parte  post  sacramentum  factu,  ubi  dicunt 
juratores,  q  talis  villanus  est  &  non  potest  habere 
liberum    tenementum:  &  unde  si   res  aliter  so   habeat 
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raised  in  a  cauise  of  status,  where  no  other  proof  but 
that  through  the  parents  is  sufficient  or  direct.  But  if 
he,  against  whom  it  is  objected,  should  be  under  the 
power  of  a  lord,  then  it  may  well  be,  unless  by  chance 
it  should  be,  that  such  a  person  being  unjustly  pos- 
sessed, should  wish  afterwards  to  daim  his  freedom,  be- 
cause if  against  him  who  shall  be  under  the  power  of 
his  lord  viUenage  be  objected  by  his  lord,  and  the  pa- 
rents be  produced  to  prove,  upon  the  villenage  having 
been  proved  by  the  parents,  the  cause  of  status  will  be 
terminated  with  the  assise,  which  could  not  be  if  the 
claimant  were  beyond  his  power.  Because  if  the  parents 
should  be  produced  to  prove  the  exception  of  villenage 
against  the  assise,  and  it  could  not  be  prejudged  by  an 
exception  against  the  claimant  as  regards  his  statvs,  if 
the  lord  shall  afterwards  wish  to  claim  him  into  serfdom 
and  to  prove  his  villenage  by  his  parents,  there  would 
thus  be  proof  upon  proof,  and  one  of  them  would  be 
superfluous.  Likewise  let  it  be  that  a  villein  (as  afore- 
said) established  under  the  power  of  a  lord  or  beyond  it 
shall  bring  an  assise,  and  an  exception  of  viUenage  be 
raised  against  him,  and  he  by  chance  wishes  to  put  him- 
self on  a  jury  upon  the  exception,  there  will  be  nothing 
else  (as  it  seems)  than  that  an  assise  or  an  action  should 
be  denied  to  him,  with  a  distinction  however.  And  in 
the  same  way,  if  a  tenant  who  has  raised  an  exception 
does  not  choose  to  prove  it  in  any  way,  or  cannot  prove 
it  by  the  parents,  nor  is  willing  to  prove  his  assertion 
by  a  jury,  he  shall  restore  to  the  claimant  his  poasession, 
as  if  he  had  no  defence,  and  neither  proving  his  asser- 
tion nor  his  exception,  unless  he  can  allege  other  reasons 
why  the  assise  ought  to  be  stayed. .  In  the  end,  it  is  to 
be  noted,  that  sometimes  an  exception  of  villenage  is 
objected  by  a  party  against  a  party,  sometimes  by  a 
juror  and  not  by  a  party  after  the  oath  has  been  taken, 
when  the  jurors  say  that  such  an  one  is  a  villein  and 
cannot  hold  a  free  tenement,  and  hence  if  the  thing  be 
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in  veritate,  facta  examinatione  &  judice,  si  juratores  in 
dicto  suo  pseverent,  locus  erit  convictioni,  si  querens 
docere  possit  contrarium  per  juratam  24  vel  p  parentes, 
q  superiis  dictum  est  in  principio.  Item  si  &  parte 
parti  opponatur  ante  sacramentum,  aut  opponitur  ei 
qui  est  sub  potestate  dSi,  &  qui  tatum  tenet  in  ville- 
nagio,  vel  q  tenet  in  viUenagio  &  similiter  liberum 
tentii  de  feoffameto  alicuj^  dfii  sive  extranei,  &  tunc 
aut  opponil  k  dno  vel  ab  extraeo.  Et  eode  modo  si 
opponal  ei  qui  est  extra  potestate  dSi  in  statu  libero, 
in  quib^  casibus  omnibus  si  qres  simplidter  negaverit 
f.  201  b.  sini©  aliqua  replicatioe,  &  inde  ponat  se  super  juratam, 
&  tenens  similiter,  utraq,  pars  fadt  juratam  quasi 
judicem  p  consensu,  &  p  juratam  terminabitur  negotium 
sine  aliqua  convictione :  quia  non  erit  locus  convictioni 
ppter  consensum,  &  querens  p  hoc  recuperabit  vel 
amittet,  &  sive  querens  sit  sub  potestate  domini  sive 
,  extra,  &  sive  in  libertatem  pclamet  ^in  possessione 
servitutis  constitutus,  sive  in  servitutem  petatur  exis- 
tens  in  statu  libero  extra  potestatem  dni,  non  prseju- 
dicabitur  ei  quantum  ad  defensionem  status  sui,  salvo 
tamen  hoc,  q  si  sub  potestate  fuerit  &  p  parentes 
convincatur  ad  villanum  dni  sui,  qui  pbaverit  ilium 
villanum  esse  &  suum,  q  dns  suus  semper  eum  retine- 
bit  villanum  sine  alia  probatione,  quia  in  hoc  casu 
terminabitur  assisa  simul  cum  ipso  statu,  q  quidem 
no  est  in  aliis  casibus,  ut  si  extraneus  opponeret  ex- 
ceptionem  vel  dSs  ei  qui  fuerit  extra  potestatem,  quia 
alia   ratione  super  statu  agi   oportet.    Item   opposita 
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.otherwise  in  truth,  upon  an  examination  having  been 
made  by  the  judge,  if  the  jurors  persevere  in  their  find- 
ing, there  will  be  place  for  a  conviction,  if  the  claimant 
can  prove  the  contrary  by  a  jury  of  twenty -four  or  by 
the  parents,  as  has  been  said  above  at  the  commence- 
ment.   Likewise  if  it  be  objected  by  one  party  against 
the  other  party  before  the  oath,  it  is  either  objected 
against  him  who  is  under  the  power  of  a  lord  and  who 
holds  only  in  villenage,  or  who  holds  in  villenage  and 
at  the  same  time  a  free  tenement  of  the  feoffment  of 
another  lord  or  stranger,  and  then  it  is  objected  either 
by  the  lord  or  by  a  stranger.     And  in  the  same  way  if 
it  be  objected  against  him  who  is  beyond  the  power  of 
his  lord  in  a  free  etatvs,  in  all  of  which  cases,  if  the 
claimant  has  simply  denied  without  any  replication  and  f.  201  b. 
thereupon  puts  himself  upon  a  jury,  and  the  tenant 
similarly,  both  parties  make  the  jury  the  judge  by  con- 
sent, and  the  business  will  be  terminated  by  the  jury 
without  any  conviction,  because  there  will  be  no  occa- 
sion for  a  conviction  on  account  of  their  consent,  and  the 
claimant  will  recover  op  will  lose  thereby,  and  whether 
the  claimant  is  under  the  power  of  a  lord  or  beyond  it ; 
and  whether  he  claims  his  freedom  being  established  in 
the  possession  of  serfdom,  or  whether  he  be  claimed  into 
serfdom  being  in  a  free  status  beyond  the  power  of  his 
lord,  it  shall  not  be  prejudged  against  him  as  far  as 
regards  the  defence  of  his  status,  with  this  reservation 
however,  that  if  he  be  under  the  power  of  his  lord,  and 
be  convicted  by  his  parents  of  being  the  serf  of  his  lord, 
who  has  proved  him  to  be  a  villein  and  his  own  villein, 
that  his  lord  shall  always  retain  him  as  his  villein  with- 
out any  other  proof,  because  in  this  case  the  assise  will 
be  determined  together  with  his  status,  which  is  not  the 
fact  in  other  cases,  as  if  a  stranger  should  raise  an  ob- 
jection, or  a  lord  against  him  who  is  out  of  his  power, 
because  proceedings  respecting  status  ought  to  be  con- 
ducted in  another  manner.     Likewise  upon  an  exception 
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exceptione  villenagii  i  domino  ei,  qui  fuerit  sub 
potestate  sua,  de  tenemento  quod  tenet  in  villena^o 
tanttim,  si  servus  dicat  replicando  se  esse  libenim, 
pbet  replicationem  p  parentes^  vel  alio  modo  p  assisam 
si  possit,  alioquin  nulla  erit  replicatio,  sed  tenebit 
exceptio,  non  tamen  praejudicabitur  querenti  in  causa 
status.  Item  si  opponatur  ei  k  domino,  qui  fuerit  sub 
potestate  diii  &  tenuerit  in  villenagio,  in  hoe  casu  si 
constiterit  qu5d  ita  tenuerit  etiam  sive  liber  sit  sive 
servus,  non  oportet  excipere  de  servitute,  quia  ciim 
teneat  in  villenagio  non  competit  alieui  querela  nee 
actio,  nee  contra  dominum  nee  contra  extraneum: 
contra  extraneum  non,  quia  servus  non  habet  querelam 
sed  dns,  &  ide5  non  necesse  est  excipere  de  villenagio, 
ciun  querens  no  habeat  actionem.  Si  autem  tenuerit 
sub  potestate  constitutus  liberfe,  similiter  &  in  ville- 
nagio, si  dns  eu  ejiciat  de  libero  tenemeto,  copetit 
servo  cotra  diim  actio  &;  querela,  sed  contra  actionem 
copetit  dno  exceptio  servitutis,  ad  actionem  &  quere- 
lam elidendam.  Si  autem  extraneus  talem  ejecerit  k 
libero  tenemento,  competit  servo  directa  actio,  &  extra- 
neo  tenenti  nulla  exceptio  qa  sua  non  interest  ejicere, 
nee  si  esset  extra  possessionem  &;  peteret,  nulla  com- 
peteret  ei  actio,  &  ide5  nulla  exceptio.  Si  autem 
servus  fuerit  extra  potestate  &  ejectus  fuerit  k  libero 
tenemento  suo  de  pquisito,  si  ei  petenti  restitutione  p 
assisam  objiciatur  villenagium,  &  sine  aliqua  replica- 
tione  de  statu  simpliciter  se  ponat  in  assisam,  secOdiim 
assisam  sive  jurata  judicabil,  nee  erit  locus  covictioni, 
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of  villenage  having  been  raised  by  a  lord  against  him 
who  is  under  his  power,  concerning  a  t.enement  which 
he  holds  in  villenage  only,  if  the  serf  in  replying  should 
say  that  he  is  free,  let  him  prove  his  replication  by  his 
parents  or  in  some  other  manner  by  an  assise,  if  he  can, 
otherwise  the  replication  will  be  null,  but  the  exception 
will  hold  good,  it  will  not  however  be  prejudged  against 
the  claimant  in  a  cause  of  status.  Likewise  if  the  ex- 
ception be  raised  by  a  lord  against  him  who  shall  have 
been  under  his  power  and  held  in  villenage,  in  this  case 
if  it  be  established  that  he  has  so  held,  even  whether  he 
be  free  or  a  serf,  it  will  not  be  incumbent  upon  him  to 
raise  an  exception  on  the  ground  of  serfdom,  because  as 
he  holds  in  villenage  he  is  not  entitled  to  a  plaint  nor 
an  action,  neither  against  his  lord  nor  against  a  stranger ; 
not  against  a  stranger,  as  a  serf  has  no  right  of  plaint,  but 
his  lord,  and  on  that  account  it  is  not  necessary  to  i*aise 
an  exception  of  serfdom,  since  the  claimant  has  no  right 
of  action.  But  if  he  has  held  freely  whilst  established 
imder  his  power,  in  like  manner  and  in  villenage,  if  the 
lord  should  eject  him  from  the  freehold,  the  serf  has  a 
right  of  action  and  plaint  against  the  lord,  but  against  the 
action  the  lord  is  entitled  to  raise  an  exception  of  serf- 
dom to  parry  his  action  and  plaint.  But  if  a  stranger 
has  ejected  such  a  person  from  a  freehold,  the  serf  is 
entitled  to  a  direct  action,  and  the  stranger  as  tenant 
has  no  right  of  exception,  because  it  does  not  concern 
him  to  eject  [the  serf],  and  if  he  were  out  of  possession 
and  made  a  claim,  he  would  not  be  entitled  to  any 
action,  and  on  that  account  not  to  any  exception.  But 
if  a  serf  has  been  out  of  the  power  of  his  lord  and  has 
been  ejected  from  a  free  tenement  of  his  own  purchased 
by  himself,  if  upon  his  claiming  restitution  by  an  assise 
villenage  be  objected  to  him,  and  without  any  replica- 
tion concerning  his  status  he  simply  places  himself  upon 
an  assise,  it  shall  be  judged  according  to  the  assise  or 
the  jury,  nor  shall  there  be  place  for  a  conviction,  nor 
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nec  liberabil  dno,  quavis  tatu  amittat  p  assisam,  nee 
p  hoc  terminabit  questio  status.  Et  si  postmodu  petal 
in  servitute,  no  pmjudicabit  ei,  quin  defendere  se 
possit  in  statu  libero  si  in  servitute  petatur.  Eodem 
modo  videl  de  eztraneo,  si  servus  querens  nihil  repli- 
cavit  q  ejus  no  intersit.  Si  ante  c5tra  dSm  replica- 
yerit  de  statu  libero^  vel  cotra  extraneu  q  sua  no 
intersit,  hoc  recognito  p  diligete  examinatione,  no  erit 
procededu  ad  assisam  quamdiu  talis  status  duraverit, 
nisi  gratis  se  posuerit  in  assisa^  donee  mutei  Eode 
modo  dici  poterit  de  eo  qui  est  sub  potestate,  qa 
oportet  eu  pbare  se  Uberu,  velit  nolit,  antequam  pro- 
cedat  assisa :  &  sic  mutare  statu,  qa  hujusmodi  cognitio 
de  statu  in  replicatione  prsejudidalis  est  &  prseabula, 
nec  erit  necesse  eu  qui  fuerit  extra  potestate  docere 
de  aliquo  privilegio,  nisi  tatu  q  fuerit  extra  potestate, 
f.  202.  &  in  tali  statu  libertatis,  q  sine  brevi  revocari  no 
possit  in  servitute,  &  ubi  si  voluerit  &  necesse  fuerit, 
se  defendere  possit  in  statu  libero  p  privilegim  vel 
alio  modo,  quia  privilegia  locum  habent  in  causa 
status,  &  petere  poterit  judicium  si  debeat  de  statu 
agere  spoliatus  antequam  fuerit  restitutus. 


Cap.  XXIV. 

1-  Item   excipere   poterit   tenens    contra  querentem,  & 

tionen?*  habet  exceptionem    ratioe  adjucti,  ut   si    mulier  libera 

tionead-  nupta  sit  villano   in   potestate  dBi  sui  o5stituto,  ut  si 

B?Ubera  a^te  copulam  conjugalem  accidit  ei  hsereditas  vel  post. 
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shall  he  be  delivered  up  to  the  lord  although  he  loses  the 
whole  by  the  assise,  nor  shall  the  question  of  status  be 
thereby  determined.  And  if  afterwards  he  be  claimed 
into  serfdom,  he  shall  not  be  thereby  prejudiced  in  his 
defence  of  his  free  status,  if  he  be  claimed  into  serfdopi. 
In  the  same  manner  it  seems  concerning  a  strfmger,  if  a 
serf  who  is  a  claimant  has  not  replied,  that  he  has  no 
interest  in  the  question  [of  his  serfdom].  But  if  he  has 
replied  against  his  lord  concerning  his  free  status  or 
against  a  stranger  that  it  does  not  concern  him,  upon 
this  having  been  recognised  by  a  diligent  examination,  it 
will  not  be  proceeded  with  to  an  assise  aa  long  as  such  a 
state  has  lasted,  unless  he  should  gratuitously  put  him- 
self on  an  assise,  until  it  is  changed.  In  the  same  way  it 
may  be  said  concerning  him  who  is  under  the  power  [of 
a  lord],  that  it  is  incumbent  upon  him  to  prove  himself 
to  be  free,  whether  he  will  or  not,  before  the  assise  pro- 
ceeds, and  so  to  change  his  status,  because  thiM  cogni- 
sance concerning  statue  is  prejudicial  in  the  replication 
and  is  preambular,  nor  will  it  be  necessary  for  him  who 
is  beyond  the  power  [of  his  lord]  to  explain  about  any 
privilege,  excepting  only  that  he  is  out  of  his  power  and  f-  202. 
in  such  a  state  of  liberty  that  he  cannot  be  reclaimed 
without  a  writ  into  serfdom,  and  where  if  he  wishes  and 
it  is  necessary,  he  may  defend  himself  in  a  free  status 
through  a  privilege  or  in  some  other  way,  because  privi- 
leges have  place  in  a  cause  of  status,  and  he  may  claim 
a  judgment  whether  he  ought  to  proceed  upon  his  status 
whilst  dispossessed,  before  he  shall  have  been  restored. 


Chapter  XXIV. 

Likewise  the  tenant  may  except  against  a  claimant,  q^^'^j^^ 
and  he  htls  an  exception  by  reason  of  an  adjunct,  as  if  a  ception  by 
woman  has  married  a  villein  who  is  established  under  J^^j^^^^ 
the  power  of  a  lord,  as  if  before  the  conjugal  copula  an  as  if  a  free 
inheritance  has  fallen  to  her  or  afterwards,  and  the  lord  ^^"*"  ^** 
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nnpserit  ^  ^"®  iUius  servi  illos  ejecerit,  &  uterqufi  querantur, 
Yiiiano.  ctim  neuter  possit  sine  alio  (secundiim  quosdam,  quod 
^*xr°$22  ^^^  approbo)  obstabit  exceptio  mulieri  ppter  virum 
ch.  xii.'§i.  suum  villanum,  qui  ei  adjungitur,  &  nunquam  in  vita 
viri  recuperabit,  obstante  ilia  exceptione,  &  non  nisi 
post  mortem  (quasi  tunc  cessante  impedimento)  datur 
actio,  ut  cessante  causa  cesset  effectus :  sed  no  p  breve 
de  nova  disseysina  formatum,  sed  p  breve  q  tale  erit, 
Rex  vie.  salutem.  Praecipe  A.  q  justfe  &c  reddat  B., 
quae  fuit  uxor  C,  unum  mesuagiu  cum  ptinentiis  in 
E.,  q  clamat  esse  jus  &  haereditate,  vel  jus  &;  mari- 
tagiu  suum,  vel  jus  suum  de  dono  I.,  qui  ipsam  B. 
inde  f eoffavit ;  vel  sic :  qu6d  clamat  esse  dotem  suam 
de  dono  C.  primi  viri  sui,  &  in  quod  idem  A.  non 
habebit  ingressum,  nisi  p  praedictum  C.  quondam 
virum  ipsius,  qui  ei  illud  dimisit,  cui  ipsi  in  vita  sua 
contradicere  non  potuit,  ut  dicit.  Et  nisi  &c.  Teste 
&c.  Post  mortem  dico,  sive  mortuus  fuerit  morte 
naturali  vel  civili.  Civili,  ut  si  in  vita  uxoris  habi- 
tum  receperit;  ita  qu6d  ad  seculum  redire  non  possit. 
Sed  quaero  qualiter  de  hoc  constare  possit.  Respondeo, 
qu6d  non  nisi  p  literas  ordinarii,  archiepiscopi  viz.  & 
episcopi,  coram  quibus  facienda  erit  professio.  Literae 
vero  abbatis  vel  prions  non  sufficiunt  ad  probationem, 
licet  sufficere  possunt  ad  praesumptionem,  habitus  vero 
pbationi  non  sufficit.  Ite  morte  naturali  dico,  quia 
mors  naturalis  omnia  solvit.  Sed  quid,  si  mulier  dis- 
seysita  libera  sub  nomine  suo  impetraverit,  &  postea 
nupserit  villano,  &  ante  captionem  assisae  moriatur 
villanus,  quaero   an    pcedere    debeat  assisa,  &;  tenebit 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  323 

of  that  serf  has  ejected  them^  and  both   claim,  since  married  a 
neither  can  [daim]  without  the  other  (according  to  some,  ^*  *"' 
which  I  do  not  approve),  an  exception  on  account  of  her 
villein  husband,  who  is  adjoined  to  her,  will  be  an  ob- 
stacle to  the  woman,  and  she  will  never  recover  during 
the  lifetime  of  her  husband,  that  exception  being  in  the 
way,  and  an  action  is  not  allowed  her  until  after  his 
death  (as  if  upon  the  impediment  ceasing),  so  that  the 
cause  ceasing  the  effect  will  cease ;  but  not  by  a  formal 
writ  of  novel  disseysine,  but  by  a  writ  of  this  kind  : 
The  king  to  the  viscount  greeting.     Enjoin  A.  &c.,  that 
he  restore  to  B.,  who  was  the  wife  of  C,  a  messuage 
with  its  appurtenances  in  E.,  which  she  claims  to  be  her 
right  and  inheritance,  or  her  right  and  maritage,  or  her 
right  by  donation  of  J.  who  enfeoffed  B,  with  it ;  or  thus : 
which  she  claims  to  be  her  dower  by  donation  of  C,  her 
first  husband,  and  into  which  the  said  A.  shall  not  have 
entry,  except  through  the  aforesaid  C.  formerly  her  hus- 
band, who  demised  it  to  her,  whom  she  in  her  lifetime 
could  not  gainsay.     And  unless,  &c.    Witness,  &c.     I  say 
after  the  death  [of  her  husband],  whether  he  be  dead  by 
a  civil  or  by  a  natural  death.     By  a  civil  death,  as  if 
during  the  lifetime  of  his  wife  he  has  adopted  the  [eccle- 
siastical] habit,  so  that  he  cannot  return  to  the  world. 
But  I  ask,  how  is  this  to  be  ascertained  ?    I  answer^  that 
it  can  only  be  ascertained  by  the  lettei-s  of  the  ordinary, 
that  is  the  archbishop  or  the  bishop  before  whom  his 
profession  had  to  be  made.     But  the  letters  of  the  abbot 
or  the  prior  are  not  sufficient  for  proof,  although  they 
may  be  sufficient  to  found  a  presumption,  but  the  eccle- 
siastical habit  is  not  sufficient  for  proof.     Likewise  I  say 
by  a  natural  death,  because  a  natural  death  resolves  all 
things.     But  what  if  a  free  woman  who  has  been  dis- 
seysed  shall  have  obtained  a  writ  under  her  own  name, 
and  has  afterwards  married  a  villein,  and  the  villein  dies 
before  the  holding  of  the  assise,  I  ask  whether  the  assise 
ought  to  proceed,  and  will  the  writ  previously  obtained 

X  2 


Digitized  by 


Google 


324  DE  ASSISA  KOYiB   DISS£TSINiE. 

breve  prius  impetratum,  vol  si  antequam  nupserit  dis- 
seysita  fuerit,  &  post  mortem  villani  impetraverit, 
tenebit  utrumq^  breve  &  pcedent  assissB,  quia  pvenerunt 
in  eum  casum  k  quo  incipere  potuerut.  Sed  in  pr»- 
dictis  casibus  semper  videndum  erit  de  statu  villani, 
utrum  fuerit  sub  potestate  dni  constitutus,  vel  extra 
&  in  statu  libero,  secundum  quod  superi^  satis  dictu 
est.  Ite  excipi  potent  c5tra  muliere  qrente  ratione 
adjucti,  s.  viri  sui  quavis  liberi :  ut  si  simul  disseysiti 
fuerint  de  jure  uxoris,  abo  simul  recupabut  &  neuter 
sine  alio,  non  vir  sine  uxore,  qa  agil  de  jure  uxoris, 
nee  uxor  sine  viro,  qa  vir  est  caput  uxoris  &  ea  de- 
fendere  debet.  Aliud  aute  dicedu  est  de  jure  viri,  qa 
hereditas  viri  no  tagit  uxoP,  sive  uxor  villaa  fuerit  & 
1  villeagio  costituta,  sive  no.  It^  esto  q  vir  dederit 
aliqd  de  hereditate  uxoris,  &  tale  in  seysina  posuerit, 
uxor  p  se  assisa  no  habebit  sine  viro,  siul  aute  no, 
qa  si  simul  agat  &  petat  p  assisa,  obstabit  factu  & 
f.  202  b.  doatio  viri,  &  ita  cadit  assisa,  nee  recupabit  uxor 
imquam  in  vita  viri  sui:  competit  ei  tamen  remedium 
post  mortem  viri  sui  p  breve  de  ingressu,  cui  in  vita 
sua  contradioere  non  potuit  &c.  Eodem  modo  si  uxor 
de  re  ppria  donationem  fecerit  in  vita  viri  sui,  ambo 
p  assisam  non  poterunt  simul  petere,  nee  quilibet  p 
se:  alia  igitur  actione  opus  erit  vu*o,  etiam  in  vita 
uxoris.    Item  esto  q  vir  &  uxor  simul  disseysiti,  simul 
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hold  good,  or  if  she  has  been  disseysed  before  she  mar- 
ried, and  after  the  death  of  the  villein  she  has  obtained 
a  writ,  will  both  writs  hold  good  and  will  the  assises 
proceed,  because  they  have  arrived  at  that  case  from 
which  they  could  commence  ?  But  in  the  aforesaid  cases 
it  will  always  have  to  be  seen  concerning  the  status  of  the 
villein,  whether  he  was  established  \mder  the  power  of  a 
lord,  or  was  beyond  it  and  in  a  free  statv^,  according  to 
what  has  been  said  above.  Likewise  it  may  be  excepted 
against  a  woman  claimant  by  reason  of  an  adjunct,  to 
wit,  her  husband,  although  he  be  fr^e,  as  if  they  have 
been  disseysed  simultaneously  of  the  right  of  the  wife, 
they  shall  both  together  recover,  and  neither  without 
the  other,  not  the  husband  without  the  wife,  because  the 
action  is  about  a  right  of  the  wife's,  nor  the  wife  without 
the  husband,  because  the  husband  is  the  head  of  the  wife, 
and  ought  to  defend  her.  It  is,  however,  to  be  said  other- 
wise concerning  the  right  of  the  husband,  because  the 
inheritance  of  the  husband  does  not  touch  the  wife, 
whether  the  wife  be  a  villein  and  established  in  viUenage 
or  not  Likewise  let  it  be  that  the  husband  has  given 
away  something  of  his  wife's  inheritance,  and  has  put  such 
an  one  into  seysine,  the  wife  shaU  not  have  an  assise  by 
herself  without  her  husband,  but  together  with  him  not, 
because  if  she  brought  an  action  together  with  him  and 
claimed  by  an  assise,  the  act  and  donation  of  the  hus- 
band would  be  an  obstacle,  and  so  the  assise  falls,  nor 
shall  the  wife  ever  recover  during  the  lifetime  of  her  f.  202  b. 
husband,  but  she  is  entitled  to  a  remedy  after  the  death 
of  her  husband  by  a  writ  of  entry,  which  he  could  not 
during  his  lifetime  gainsay,  &c.  In  the  same  way,  if  a 
wife  has  made  a  donation  of  a  thing  of  her  own  in  the 
lifetime  of  her  husband,  both  cannot  together  claim  by  an 
assise,  nor  either  one  or  other  of  them  alone :  there  will, 
therefore,  be  need  of  another  action  for  the  husband,  even 
in  the  lifetime  of  the  wife.  Likewise  let  it  be  that  the 
husband  and  wife  having  been  disseysed  together,  have 
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impetraverint  assisam,  &  uxor  moriatur  ante  captionem 
Britton,ii.  assisse,  cadit  omiim6  breve  &  assisa,  sed  si  vir  moria- 
ch^xviii.  ^^j.  g^^  captionem  assisse,  cadit  breve  sicut  in  primo 
casu,  nee  ipsa  iterum  agere  potest  p  se,  quia  simul 
fuerunt  disseysiti  &  simul  debent  restitui.  Consulitur 
tamen  uxori  p  breve  de  ingressu,  s.  in  quam  non 
habuit  ingressum  nisi  p  disseysinam,  quam  fecit  ei  & 
prsedicto  teli  viro  suo,  &  unde  assisa  novae  disseysinae 
arramata  fuit,  &  visus  terrae  &c.  Et  remansit  assisa 
capienda  p  mortem  praedicti  talis  viri  sui,  vel  etiam 
sine  clausula  prsedicta,  licet  nunquam  in  vita  viri  sui 
impetratum  esset,  quia  negligentia  viri  sui  non  debet 
ei  imputari,  licet  vir  suus  sibi  tepestiv^  pquisivisse 
potuisset.  Item  este  q.  mulier  vidua  dum  fuit  sui  juris 
sine  viro  disseysita  assisam  pquisiverit,  &  ante 
captionem  assisae  nupserit,  cadit  breve  sed  non  assisa, 
formabitur  enim  aliud  breve  sub  nomine  suo  &  sub 
nomine  viri  sui,  quod  tale  erit. 

2.  Questi  simt   nobis   talis  vir  &  uxor  ejus,  q  talis  in- 

breWs^ubi  J^**^   &c.  disseysivit   talem   uxorem   suam;   &   p    hoc 

vir  nun-     terminabitur  negotium,  nisi  aliquis  ipsorum  forte  mori- 

m  s^sina,  ^*'^'  vel  ambo  ante  captionem  assisae,  quo  casu  si  ambo 

Bed  uxor,    yel    uxor    tantum,   cadit   omnin6    breve   &   assisa:    si 

peter?m)n  tantum  vir,  non  ita:  quia  adhuc  habebit  uxor  ingres- 

posset  per  gun^  ad  primam  assisam,  quod  quidem  non  erit  in  casu 

yiro.  converso,  si  uxor  fecerit  disseysinam  &  postea  nupserit, 

tenet  breve  &  pcedet  assisa,  licet  prima  facie  videatur 

q  cadere  debeat,  eo  q  sine  viro  respondere  non  deberet. 

Respondebit    autem    sine    eo,    sed    utrum    respondere 

debeat  vel  non,  distinguendum  est   utrum  ante  impe- 
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together  obtained  a  writ  for  an  assise,  and  the  wife  dies 
before  the  holding  the  assise,  the  writ  falls  altogether 
and  the  assise,  but  if  the  husband  dies  before  the  holding 
the  assise,  the  writ  falls  as  in  the  first  case,  nor  can  she 
again  proceed  by  herself,  because  they  have  been  dis- 
seysed  simultaneously  and  ought  to  be  restored  simul- 
taneously. The  wife,  however,  is  assisted  by  a  writ  of 
entry,  to  wit,  into  which  he  had  no  entry  except  by  a 
disseysine  which  he  caused  to  her  and  to  her  aforesaid 
husband,  and  whence  an  assise  of  novel  disseysine  was 
instituted  and  a  view  of  the  land,  &c.  And  the  hold- 
ing of  the  assise  abated  on  account  of  the  death  of  her 
aforesaid  husband,  or  even  without  the  aforesaid  clause, 
although  a  writ  had  never  been  obtained  in  the  lifetime 
of  her  husband,  because  the  negligence  of  her  husband 
ought  not  to  be  imputed  to  her,  although  her  husband 
might  have  seasonably  obtained  it  for  himself.  Like- 
wise let  it  be  that  a  widow  woman,  having  been  dis- 
seysed  whilst  she  was  independent  without  a  husband, 
has  obtained  an  assise,  and  before  the  holding  of  the 
assise  has  married,  the  writ  falls,  but  not  the  assise,  for 
another  writ  will  be  framed  under  her  name  and  under 
the  name  of  her  husband,  which  will  be  of  this  character. 

So-and-so,  husband  and  wife,  have  complained  to  us        2. 
that  such  a  person  has  disseysed  his  said  wife ;  and  by  "^^  ^^^ 
this  the  business  will  be  determined,  imless  one  of  them  when  the 
by  chance  or  both  of  them  die  before  the  holding  of  the  ^"«^*»^ 
assise,  in  which  case  if  both  or  the  wife  only,  the  writ  in  sepine, 
and  the  assise  altogether  fall :  if  the  husband  only,  not  ^^  ^ij^^ 
so,  because  the  wife  will  still  have  an  entry  to  the  first  the  wife 
assise,  which  will  not  be  so  in  the  converse  case,  if  the  ^^  by 
wife  has  caused  the  disseysine  and  afterwards  married,  herself 
the  writ  holds  good  and  the  assise  will  proceed,  although  J^r  hro- 
at  first  sight  it  seems  that  it  ought  to  fall,  on  the  ground  band, 
that  she  ought  not  to  answer  without  her  husband.    But 
she  shall  answer  without  him ;  but  whether  she  ought  to 
answer  or  not,  a  distinction  is  to  be  made  whether  she 
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trationem  nupserit  vel  post :  si .  ante,  cadit  breve :  si 
post,  non  cadit,  quia  nubere  posset  in  fraudem.  Idem 
erit  si  datum  f uerit  aliquod  tenementum  aliud  tarn 
viro  quam  uxori  ad  vitam  uxoris,  liberum  tenementum 
non  erit  viri  sed  uxoris>  &  ideo  illud  &  idem  breve 
fiat  in  hoe  easu.  Eadem  forma  fieri  posset  (ut  dicitur), 
si  servus  extra  potestatem  dni  in  statu  libero  liberam 
uxorem  duxerit  cum  libero  tenemento,  si  diis  (ciim 
servum  talem  disrationaverit)  liberam  uxorem  ejecerit 
de  tenemento  libero,  ctun  servus  liberum  tenementum 
habere  non  possit,  neo  ipsa  aadiri  debeat  sine  viro,  & 
quia  tenementum  illud  non  est  pquisitum  servi,  nisi 
tantum  qudd  habet  inde  custodiam :  mulier  recuperabit, 
non  obstante  exoeptione  servitutis.  Et  idem  erit,  et  si 
non  fuerit  in  statu  libero,  de  aoquisitis  dico  sed  non. 
de  aoquirendis.  Item  esto,  qu5d  vir  ratione  hsereditatis 
uxoris  sicut  de  commimia  pastures  feoerit  disseysinam 
sine  uxore  &  prsemoriatur,  quasro  an  uxor  teneatur 
post  mortem  viri  de  disseysina  ?  sive  in  vita  viri  im- 
petratum  sit  sive  non?  ad  poenam  non  tenebit,  quam- 
vis  teneal  ad  restitutionem.  Item  esto  q  vir  ita  dis- 
seysitus  fuerit,  q  uxor  relicto  viro  proprio  alteri  viro 
adhseserit,  &  qui  simul  se  tenuerint  in  seysina  ejecto 
primo  viro,  queritur  qualiter  gspicietur  ei  ?  quia  videtur 
q  sine  uxore  assisam  portare  non  possit,  &  si  uxor 
adjungal,  sequi{  q  ipsa  non  est  disseysita  ciim  sit 
f.  208.  in  possessione,  non  videtur  quod  ad  aliud  recurrendu 
sit  nisi  ad  forum  ecdesiasticum,  ut  compellatur  sequi 
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has  married  before  or  after  the  writ  has  been  obtained ; 
if  before^  the  assise  falls,  if  afterwards,  it  does  not  fall, 
because  she  could  marry  to  defeat  it.    The  same  thing 
will  result  if  any  other  tenement  has  been  given  as  weU 
to  the  husband  as  to  the  wife  for  the  life  of  the  wife,  the 
freehold  will  not  be  that  of  the  husband  but  of  the  wife, 
and  on  that  account  let  the  same  writ  be  made  in  this 
case.    In  the  same  form  it  may  be  made  (as  it  is  said) 
if  a  serf  beyond  the  power  of  a  lord  in  a  free  staivs,  has 
married  a  free  wife  with  a  free  tenement,  if  the  lord, 
when  he  has  deraigned  the  said  serf,  has  ejected  the  wife 
from  the  freehold,  since  a  serf  cannot  hold  a  free  tene- 
ment, nor  can  she  be  heard  without  her  husband ;  and 
because  that  tenement  is  not  the  acquisition  of  the  serf, 
excepting  only  that  he  has  the  custody  of  it,  the  woman 
shall  recover  notwithstanding  the  exception  of  serfdom. 
And  the  same  thing  shall  result  although  he  may  not  be 
in  a  free  statvs,  I  speak  of  the  things  which  have  been 
acquired,  not  of  the  things  which  are  to  be  acquired. 
Likewise  let  it  be  that  a  husband  by  reason  of  the  inhe- 
ritance of  his  wife  as  concerning  a  common  right  of 
pasture  has  caused  a  disseysine  and  died  before  his  wife, 
I  ask  if  the  wife  is  responsible  after  the  death  of  her 
husband  for  the  disseysine  ?  whether  the  writ  has  been 
obtained  in  the  lifetime  of  her  huftband  or  not  ?    She 
shall  not  be  responsible  for  a  penalty,  but  she  shall  be 
bound  to  make  restitution.    Likewise  let  it  be  that  her 
husband  has  been  so  disseysed,  that  the  wife  having  left 
her  proper  husband  has  adhered  to  another  man  and 
they  have  both  together  kept  themselves  in  seysine,  the 
other  man  having  been  ejected,  it  is  asked  in  what  way 
provision  shall  be  made  for  him,  because  it  seems  that 
he  cannot  bring  an  assise  without  his  wife,  and  if  his 
wife's  name  be  adjoined  it  follows  that  she  is  not  dis- 
seysed, since  she  is  in  possession,  it  does  not  seem  that    f.  20d. 
he  has  any  other  resource  than  to  apply  to  the  ecclesias- 
tical court,  that  she  should  be  compelled  to  follow  her 
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viru  8UU,  &  sic  facta  restitutione  uxoris,  fiat  restitutio 
haereditatis,  vel  fiat  impetratio  p  breve  de  nova  dis- 
seysina  sub  nomine  utriusq^,  &  si  excipiatur  cotra 
assisam,  qu6d  ei  respondere  no  debeat  sine  uxore, 
replicetur  contra  detentores  de  subtractione  uxoris,  & 
injusta  detentione  quasi  de  dolo  &  firaude,  sicut  fieri 
posset,  si  p  parentes  abducta  esset  &  detenta,  &  u^de 
nihilominiis  pcedet  assisa,  &  p  assisam  judicabitur. 
Datur  itaq,  code  modo  mulieri  quereti  &  petenti  resti- 
tutione contra  diim  capitale  excipietem  de  absentia 
viri,  ubi  viz.  uxor  ejecta  fuerit  ab  aliquo  maliciosd, 
ctim  gfectus  fuerit  vir  in  terra  sanctam,  vel  alia  longa 
peregrinatione,  ut  uxor  interim  disseysita  n5  remaneat, 
succurritur  ei  p  officiu  judicis  de  cdsilio  curiae,  licet  n5 
jure  actionis,  ut  si  ambo  petant  p  assisam,  &  excipia- 
tur qu6d  sine  viro  petere  no  possit,  excipiatur  contra 
disseysitores  de  fraude  &  dolo. 

8.  Item  habet  tenens  exceptiones  contra  querentem,  ut 

tionibus^  si   querens   excommunicatus  fuerit,  &  tenes   hoc  docu- 

contra        erit   p    literas   ordinarii   patetes,   oportebit    querentem 

S^wntra"  docere  de  absolutione.     Ite  excipere  poterit  cotra  psona 

assisam.     querentis,  q  queres   actione  non  habet  nee  querela,   eo 

qu6d  in  possessione  fuit  nomine  alieno  ad  que  ptinet 

querela,   sicut   pcurator,    custos,    firmarius,   servus    vel 

familia.     Quo  pbato  cadit  breve  &  assisa  versus  tales, 

liceat  teneat  versus  alios,  qui  habet  actione  &  p  aliud 

breve.     Ite  copetit  exceptio  cotra  querete,  ut  si  petat 
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husband,  and  so  restitution  of  the  wife  having  been 
made,  restitution  of  her  inheritance  may  be  made,  or  a 
writ  may  be  sued  out  of  novel  disseysine  in  the  name  of  ' 
both,  and  if  it  be  excepted  against  the  assise,  that  he 
ought  not  to  reply  to  him  without  his  wife,  a  replication 
may  be  made  against  the  detainers  of  her  concerning  the 
subtraction  of  his  wife  and  her  unjust  detention  as  if  by 
deceit  and  fraud,  as  might  be  the  case  if  she  had  been 
abducted  and  detained  by  her  relations,  and  hence  ne- 
vertheless the  assise  shall  proceed,  and  the  matter  shall 
be  adjudicated  by  the  assise.  It  is  granted  in  the 
same  way  to  the  woman  as  plaintiff  and  claiming  resti- 
tution against  the  chief  lord  objecting  on  the  grounds 
of  the  absence  of  her  husband,  when  the  wife  has  been 
ejected  craftily  by  some  one,  when  her  husband  has  gone 
off  to  the  Holy  Land  or  to  some  long  foreign  journey, 
that  the  wife  may  not  remain  in  the  meanwhile  dis- 
seysed,  she  is  helped  through  the  office  of  the  judge 
with  the  advice  of  the  court,  although  not  by  a  right  of 
action,  as  if  both  should  claim  by  an  assise  and  it  should 
be  excepted  that  she  could  not  claim  without  her  hus- 
band, it  may  be  excepted  against  the  disseysors  on  the 
ground  of  fraud  and  deceit. 

Likewise  the  tenant  has  exceptions  against  the  claim-       3. 
ant,  as  if  the  claimant  has  been  excommunicated,  and  ^p^j^ns 
the  tenant  has  given  evidence  of  this  by  letters  patent  of  against  the 
the  ordinary,  it  will  be  necessary  for  the  tenant  to  give  ^^^e* 
evidence  of  his  absolution.     Likewise  he  may  except  assise. 
concerning  the  person  of  the  claimant,  that  the  claimant 
has  no  right  of  action  or  claim,  because  he  has  been  in 
possession  in  the  name  of  another  pei'son  to  whom  the 
complaint  appertains,  as  his  agent^  keeper,  farmer,  serf, 
or  servant.     Upon  proof  of  which  the  writ  falls  and  the 
assise  against  the  said  persons,  although  it  may  hold 
good  against  others  who  have  a  right  of  action  and  by 
another  writ.     Likewise  an  exception  may  be  raised 
against  a  claimant,  as  if  the  chief  lord  claims  by  an 
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p  assisam  dns  capitalist  ubi  competit  ei  districfcio,  sicut 
inter  dnm  &  tenentem  suu  p  servitio  debito^  quia  dis- 
tringere  debet,  si  ad  hoc  sufficiat,  si  aute  non,  reour- 
rendum  est  ad  superiors,  s.  ad  vicecomite  q  via  sit  ei 
in  auxilium,  sed  vice  versa,  inter  tenentem  &  domi- 
num  bene  jacet,  scilicet  ubi  dns  tenentem  suu  de 
tenemento  suo  disseysiverit.  Item  competit  exeeptio 
contra  assisam,  quare  debeat  remanere,  ex  ipso  do- 
minio,  sicut  est  inter  dominum  querentem  &  tenentem 
suum,  si  tenens  suus  ei  redditum  non  reddiderit.  Ja- 
cet tame  inter  tenetem  querentem,  &  dominu  ejioien- 
tem,  sicut  inter  alias  quascun(]^  psonas.  Est  enim 
redditus  quandoq,  liberu  tenements,  quandoq,  pvenit 
ex  aliquo  libero  tenemeto  p  homagio  &  servitio,  vel  si 
cu  quis  liberu  tenemetd  habeat,  de  illo  tenemento  de- 
derit  alicui  redditum  vel  sine  tenemento,  vel  cum 
tenemento  constituent  alicui  redditum  p  se  &  hseredl- 
bus  suis,  pro  aliqua  servitute  habenda  in  alieno.  Si 
autem  debeat  quis  redditum  dno  suo  vel  servitiu,  & 
Brittonii.  illud  omnind  no  dedixerit,  sed  forte  n5  solvent,  non 
jacet  assisa  inter  dnm  &  tenentem  suum,  sed  districtio 
tantum,  si  dominus  distringere  possit  &  velit,  si  autem 
non  possit  cilm  velit,  recurrat  ad  auxilium  domini 
regis  qu5d  prsecipiat  vicecomiti  qu6d  sit  ei  in  auxi- 
lium, &  unde  non  competit  ei  assisa,  quamdiu  distrin- 
gere possit  per  se  vel  per  superioris  auxilium,  Ciim 
tenens  ad  tuitionem  sui  excipiat  contra  assisam  qu5d 
assisa  procedere  non  debeat  de  servitio^  quia  tenetur  de 
tali,  statim  propter  cognitionem  cessat  districtio  &  cadit 
assisa,  sed  non  ut  iste  contra  quern  assisa  arramata 
est  quietus  recedat^  sed  per  hoc  qu5d  cognosoit  qu6d 
de  eo  tenet  in  judiciOi  sine  alio  brevi  prsacipiatur  vio. 


ch.  xviii, 
§10. 
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assise,  where  he  might  proceed  by  a  distraint,  as  between 
a  lord  and  his  tenant  for  a  service  which  is  due,  because 
he  ought  to  distrain,  if  there  be  sufficient  for  this,  but  if 
not,  recourse  must  be  had  to  a  superior,  that  is,  to  the 
viscount,  that  the  viscount  should  help  him,  but  con- 
versely, it  lies  well  between  a  tenant  and  his  lord,  to 
wit,  where  the  lord  has  disseysed  the  tenant  from  his 
tenement.  Likewise  an  exception  may  be  raised  against 
an  assise,  that  it  ought  to  be  stayed  from  the  lordship 
itself,  as  in  the  case  between  a  lord  as  claimant  and  his 
tenant,  if  his  tenant  has  not  paid  him  his  rent.  It  lies, 
however,  between  a  tenant  as  claimant  and  a  lord  who 
has  ejected  him,  as  between  any  other  persons  what- 
soever. For  the  rent  is  sometimes  a  freehold,  sometimes 
it  is  derived  from  a  freehold  for  homage  and  service,  or 
if  when  a  person  has  a  freehold  he  has  granted  from  that 
freehold  a  rent  to  any  one,  without  the  tenement,  or  he 
has  appointed  a  rent  to  some  one  with  the  tenement  for 
himself  and  his  heirs,  for  some  service  to  be  performed 
in  another  person's  [domain].  But  if  any  one  owes  a 
rent  to  his  lord  or  a  service,  and  has  not  absolutely 
denied  it,  but  by  chance  has  not  paid  it,  an  assise  does 
not  lie  between  the  lord  and  his  tenant,  but  a  distraint 
only,  if  the  lord  can  and  will  distrain,  but  if  he  cannot 
when  he  wills,  let  him  have  recourse  to  the  lord  the 
king  that  he  enjoin  the  viscount  to  give  him  assistance, 
and  hence  he  is  not  entitled  to  an  assise,  as  long  as  he 
can  distrain  by  himself  or  by  the  assistance  of  a  supe- 
rior. When  the  tenant  excepts  against  an  assise  for  his 
own  protection,  that  an  assise  should  not  proceed  con- 
cerning a  service,  because  he  is  bound  by  the  said  ser- 
vice, forthwith  on  account  of  the  acknowledgment  the 
distraint  ceases  and  the  assise  falls,  but  not  so  that  he 
against  whom  the  assise  has  been  commenced  shall  go 
away  quietly,  but  on  the  ground  that  he  acknowledges 
in  judgment  that  he  holds  from  him,  let  it  be  enjoined 
upon  the  viscount  without  any  further  writ  that  he 
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quod  distringat  confitentem  propter  cognitionem  qu6d 
f.  203  b.  solvat  servitiu  debitum,  &  q.  vie.  sit  in  auxilium  ad 
distringendu  si  opus  fuerit,  &  si  contentio  fuerit  de 
quantitate  vel  qualitate  servitii^  hoc  remaneat  inter 
partes  discutiendu.  Si  ante  tenes  suus  ipsu  omnind 
deadvocaverit  q  nihil  tenuerit  de  eo,  tuc  statim  cessat 
districtio,  ppter  q  dicut  quida,  q  dns  debet  petere  terra 
in  dnico,  nihilominus  tame  videtur  quod  locu  habeat 
assisa  novse  disseysinse  de  libero  teiito,  cilm  deficiat 
districtio,  quia  revera,  licet  tenens  sit  quatu  ad  dnm, 
facit  se  no  tenete  p  deadvocatione  quantu  ad  seipsum, 
&  sic  jacebit  assisa :  quia  esto  qu6d  extraneus  no  dns 
p  vim  compellat  tenente,  qu6d  ei  solvat  redditum,  vel 
qu6d  dno  no  solvat  cotra  volutate  tenetis,  talis  extra- 
neus dns^  facit  disseysina  &  no  tenes  quasi  de  libero 
tenio  dui.^  Et  illud  idem  erit,  si  tenens  de  yoluntate 
sua  solvat  extraneo.  Sed  versus  extraneum  c5petit  as- 
sisa dno,  si  dns  voluerit,  &  contra  tenente  districtio,  cim 
dnm  non  deadvocaverit,  sed  altero  istoru  cotentus  erit. 
Si  autem  p  districtionem  versus  tenentem  recuperaverit, 
cilm  deadvocatus  non  fuerit,  vel,  cum  deadvocatus  fuerit, 
recuperaverit  redditu  p  assisam,  vel  ille  qui  deadvocavit 
gratis  solvit  non  dno,  uter<^  teneatur  de  servitio  dno 
p  necessitate,  &  n5  dno  ppter  voluntate,  &  ita  fiat 
districtio  sive  plures  sint  medii  sive  no,  quia  capitaJis 
dns  semper  se  capiat  ad  feodum  suum,  &  tenens  ad 
suum  warantum.  Districtio  tame  dni  debitum  modum 
non  excedat:  quia  semper  jacet  districtio,  quicunq, 
fuerit  in  possessione,  custos,  servus,  creditor,   firmarius 


»  «  domino,"  MS.  Rawl.  C.  160. 
2"dommi,"  omitted  MS.  Rawl.  C.  160. 
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distrain  against  him  as  admitting  it  on  account  of  the 
acknowledgment  that  he  should  pay  the  service  due,  and  ^-  203  b. 
that  the  viscount  be  ready  to  assist  him  in  the  distraint, 
if  it  be  necessary,  and  if  there  should  be  a  contention 
between  the  parties  concerning  the  quantity  or  the  qua- 
lity of  the  service,  this  should  remain  for  discussion 
between  the  parties.  But  if  his  tenant  has  absolutely 
disavowed  him,  that  he  holds  nothing  from  him,  then 
the  distraint  ceases  at  once,  for  which  reasons  some  say 
that  the  lord  ought  to  claim  the  land  in  domain,  never- 
theless, however,  it  seems  that  an  assise  on  novel  dis- 
seysine  concerning  the  freehold  has  a  place,  when  the 
distraint  fails,  because  in  reality  although  he  be  a  tenant 
as  regards  the  lord,  he  makes  himself  not  to  be  a  tenant 
by  his  disavowment,  as  regards  himself,  and  so  the 
assise  will  lie  :  for  let  it  be  that  a  stranger,  not  the  lord, 
compels  by  force  a  tenant,  that  he  should  pay  him  rent, 
or  that  he  should  not  pay  it  to  the  lord,  against  the  will 
of  the  tenant,  the  said  stranger  lord  causes  the  disseysine,  ' 
and  not  the  tenant,  as  it  were  from  the  freehold  of  the 
lord.  And  the  same  thing  will  result  if  the  tenant  of 
his  own  will  pays  [the  rent]  to  a  stranger.  But  against 
the  stranger  the  lord  is  entitled  to  an  assise,  if  the  lord 
wishes,  and  against  the  tenant  to  a  distress,  when  he  has 
not  disavowed  the  lord,  but  will  be  content  with  either 
of  them.  But  if  he  shall  have  recovered  by  a  distraint 
against  his  tenant,  when  he  has  not  been  disavowed,  or 
when  he  has  been  disavowed,  has  recovered  by  an  assise, 
or  he  who  has  disavowed  him  has  gratuitously  paid  to 
the  person  not  the  lord,  let  each  be  bound  to  the  service 
to  the  lord  by  necessity,  to  the  non-lord  by  willingness, 
and  so  let  there  be  a  distraint,  whether  the  mesne  par- 
ties are  more  than  one  or  not,  because  the  chief  lord 
may  always  satisfy  himself  up  to  his  fee,  and  the  tenant 
up  to  his  warranty.  But  the  distraint  of  the  lord  should 
not  exceed  due  moderation,  because  a  distraint  always 
lies,  whoever  may  be  in  possession,  keeper,  serf,  creditor, 
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vel  alii.  Item  si  aliquis  tenentem  ejecerit,  domino 
copetit  districtio  &  teneti  disseysina.  Si  aute  sit  red- 
ditus,  qui  dettir  alicui  ex  tenemeto  in  feodo  sibi  & 
hseredibus  suis,  aut  datur  cu  districtione  vel  sine:  si 
autem  cum,  tunc  ut  supra:  si  autem  sine,  tunc  assisa. 
Cf.f.26ib.  Si  autem  redditus  sit  proveniens  ex  camera,  tunc  nee 
districtio,  nee  assisa,  ded  per  breve  de  annuo  redditu. 
Item  si  redditus  sit  proveniens  ex  tenemento,  solven- 
dus  p  manus  aJterius  qu^m  tenentijs,  adhuc  subesse 
poterit  districtio  vel  disseysina.  Item  competit  reddi- 
tus alicui  non  aliqua  ratione  prsedicta,  sed  ratione  all- 
cujus  rei  intermediae,  ut  si  percipiat  redditum  aliquem 
ratione  alicujus  hudredi,  ctim  quida  finem  fecerint  pro 
sectis,  &  hujusmodi,  non  poterit  quis  assisam  habere 
ratione  talis  redditus,  nisi  habeat  hundredum  &  qui 
habet  hiidredum,  ille  redditum  habeat,  donee  hundre- 
dum ab  eo  convincatur,  &  sic  fiat  de  similibus. 


Cap.  XXV. 

I  Competit    etiam  tenenti   exceptio   ex   persona    sua 

Deexcep-  propria  contra  querentem,  ut  si  dicat  qu5d  ipse  non 
eompetit*  fecit  disseysinam,  si  disseysina  ibi  fuerit,  sed  alius 
contra  que- antecessor  vel    prsedecessor   suus  qui  mortuus  est,  & 

rentem  ex,  .*.  •  ••«  ao 

persona  ipse  uon  utitur  aua  seysma  quam  ipsi  fecerunt,  & 
teuentis.  ^(^^^  injuria  personalis  sit,  ad  hseredes  non  extenditur, 
nee  ad  successores,  nee  eodem  modo  cbm  personalis 
sit,  quia  poena  tenebit  suos  autores.  Igitur  alia  ac- 
tione  opus  erit  per  breve  de  ingressu.  Item  si  dicat, 
qu6d  ipse   non   fecit  disseysinam  sed  alius,  licet  rem 
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farmer  or  others.  Likewise  if  any  one  has  ejected  the 
tenant,  the  lord  is  entitled  to  distrain,  and  the  tenant  is 
entitled  to  the  disseysine.  But  if  there  be  a  rent,  which 
is  granted  to  any  one  out  of  the  tenement,  in  fee  to 
himself  and  his  heirs,  it  is  either  granted  with  a  power 
to  distrain  or  without  it ;  but  if  with  [such  a  power], 
then  [proceedings  may  be  taken]  as  above,  but  if  without 
such  a  power,  then  proceedings  must  be  by  way  of  an 
assise.  But  if  the  rent  be  for  a  chamber,  then  there  will 
neither  be  [place  for]  a  distraint  nor  an  assise,  but  by  a 
writ  for  an  annual  rent.  Likewise  if  the  rent  be  forth- 
coming from  a  tenement  to  be  paid  by  the  hand  of  an- 
other than  the  tenant,  there  may  be  still  in  reserve  the 
right  of  distraint  or  [a  plaint]  of  disseysine.  Likewise 
a  person  may  be  entitled  to  a  rent  not  for  any  of  the 
grounds  above  said,  but  by  reason  of  something  inter- 
mediate, as  if  he  shall  receive  a  rent  by  reason  of  any 
hundred,  when  some  persons  have  made  a  fine  for  suits 
and  such  like :  a  person  cannot  have  an  assise  by  reason 
of  such  a  rent,  unless  he  has  the  hundred,  and  who 
has  the  hundred,  he  should  have  the  rent,  imtil  the 
hundred  be  convicted  by  him,  and-  so  it  should  be  done 
in  like  cases. 


Chapter  XXV. 

The  tenant  may  also  raise  an  exception  on  the  part  of       i. 
his  own  person  against  the  claimant,  as  if  he  should  say  ^^*^  *^- 

...  .      ception, 

that  he  himself  did  not  cause  the  disseysine,  if  any  dis-  which  may 

seysine  was  done,  but  some  ancestor  or  predecessor  of  ^®^^^^®^ 

his,  who  is  dead,  and  that  he  himself  enjoys  no  other  sey-  claimant 

sine  than  they  enjoyed,  and  since  the  injury  is  personal,  ^^^^^ 

it  does  not  descend  to  heirs,  nor  to  successors,  nor  in  the  son  of  the 

same  manner,  since  it  is  personal,  because  the  penalty  *®°*^^* 

will  bind  its  own  authors.     Therefore  there  will  be  need 

of  another  action  through  a  writ  of  entry.     Likewise  if 

he  should  say,  that  he  did  not  cause  the  disseysine,  but 

L451.  y 
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f.  204.  habeat  disseysitam,  videndum  erit  utrum  illam  habeat 
vitiosam,  s.  statim  post  disseysinani,  sive  de  volutate 
primi  &  principalis  disseysitoris,  sicut  ex  aliqua  justa 
causa  acquisitionis,  sive  ad  unum  pvenerit  sive  ad 
plures,  de  manu  in  manum  sive  cotm  voluntatem 
primi  disseysitoris  p  disseysina,  vel  p  intrusione :  qui- 
bus  casibus,  sine  primo  &  principali  disseysitore  non 
respodebit,  quia  p  se  disseysina  non  fecit  sed  cum  alio, 
secundum  quod  videri  poterit,  si  rex  disseysinam  fece- 
rit  &  postea  rem  ad  aliu  statim  transtulerit,  quilibet 
est  disseysitor  principalis,  rex  primus  &  principalis 
ppter  factum,  &  alius  similiter  principalis  ppter  ingres- 
sum ;  &  quamvis  principalis  sit,  tamen  sine  rege  non 
respondebit,  quia  simul  cum  eo  fecit  disseysinam. 
Item  nee  vice  versk,  primus  &  principalis  non  respon- 
debit sine  secundario,  quia  sine  eo  restituere  non  po- 
test. Ite  si  p  longu  intervallum  post  disseysina  ad 
alios  res  pervenerit,  sive  ad  unum  sive  ad  plures  suc- 
cessive, tales   non    sunt   principales   disseysitores,  licet 

Supra,  cf.   sunt  rei  vitiosae  iniusti  detentores,  ut  supra  plenius  de 
ch.  xiv.        ^  ..11  r       r 

et  XV         transgressionibus.^ 


Cap.  XXVI. 

1.  Ad  majorem  aute  evidentia  videndu  est  p  exemplu, 

debeat  ^^  ^^^^  primus  &  principalis  sit  disseysitor,  &  quis  no 
principalis  principalis  sed  secundarius,  eo  q  seysina  habuerit  rei 
qufs^se-  °^*  disseysitae  post  disseysina  no  ppria.  Et  sciendum  q 
cuudarius.  facit  quis  disseysina  nomine  pprio  &  aliquado  nomine 
alieno,    sicut   pcurator,    servus,  vel    familia.     Ite   sunt 


1  <<  translalionibns,"     MSS.  Ha^l.  C.    160  and   159  ;    MS.   Godbold 
(Gray's  Inn) 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  339 

another  person  did,  although  he  may  have  the  thing  £  204. 
which  was  the  subject  of  the  disseysine,  it  will  have  to 
be  seen  whether  he  has  it  affected  by  vice,  that  is,  imme- 
diately after  the  disseysine,  or  with  the  good  will  of  the 
first  or  principal  disseysor,  as  from  some  just  cause  of 
acquisition,  whether  it  has  passed  to  one  or  to  several 
persons,  from  hand  to  hand,  or  against  the  will  of  the 
first  disseysor  by  a  disseysine,  or  by  an  intrusion ;  in 
which  cases  he  shall  not  answer  without  <Jie  first  and 
principal  disseysor,  because  he  has  not  caused  the  dissey- 
sine by  himself,  but  with  another,  according  to  what 
may  be  seen,  if  the  king  has  caused  a  disseysine  and  has 
afterwards  transferred  the  thing  forthwith  to  another, 
each  is  the  principal  disseysor,  the  king  as  the  first  and 
the  principal  on  account  of  the  act  done,  and  the  other 
similarly  is  a  principal  on  account  of  his  entry;  and 
although  he  be  a  principal,  nevertheless  he  shall  not 
answer  without  the  king,  because  he  made  the  dissey- 
sine in  conjunction  with  him.  Likewise  non-conversely, 
the  first  and  principal  shall  not  answer  without  the  se- 
condary, because  he  cannot  make  restitution  without 
him.  Likewise  if  the  thing  has  passed  into  the  hands 
of  others  during  a  long  interval  after  the  disseysine, 
whether  to  one  or  to  several  successively,  such  persons 
are  not  principal  disseysors,  although  they  are  unjust 
detainers  of  a  vicious  thing,  as  has  been  stated  above 
more  fully  concerning  trespasses. 


Chapter  XXVI. 

But  for  greater  clearness  it  is  to  be  seen  by  an  ex-        ^' 
ample  who  is  the  first  and  principal  disseysor,  and  who  tobecSled 
is  not  the  principal  but  the  secondary,  on  the  ground  ***®  Pfinci- 
that  he  has  had  seysine  of  the  thing  disseysed  after  a  5or,  and^" 
disseysine  not  of  his  own  doing.     And  it  is  to  be  known  ^^^  ^® 
that  a  person  effects  a  disseysine  in  his  own  name  and 
sometimes  in  another  person's  name,  as  an  agent,  serf, 
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disseysitores  primi  &  principales,  &  sunt  disseysitores 
secundarii.  Item  sunt  primi  &  principales  disseysi- 
tores &  sunt  secundarii  rei  disseysitae  injusti  deten- 
tores,  unus  vel  plures  post  disseysinam,  &  non  sunt 
disseysitores.  Item  sunt  primi  &  pricipales  disseysi- 
tores p  se  &  sine  aliis,  anteq  re  disseysita  ad  aliu 
trastulerint  de  volutate  vel  cotra  volutate,  &  cilm 
traslata  fuerit,  alii  incipiut  esse  principales  disseysitores 
vel  detetores,  no  p  se,  sed  cu  aliis  primis  &  principa- 
libus.  Ite  sunt  primi  &  principales  disseysitores  quoad 
primum  &  principals  disseysitorem  &  quoad  primu 
disseysitum,  ctim  statim  post  prima  disseysina  primum 
&  principalem  disseysitore  disseysiverint,  quia  tenetur 
de  disseysina  tarn  primo  disseysito  gpter  recete  cau- 
sam  disseysine,  qua  primo  &  principali  disseysitori 
ppter  cofnodu  possessionis.  Si  ante  post  intervallu 
disseysina  fecerit,  no  tenel  primo  disseysito,  nisi  tatdm 
ad  restitutione,  &  no  ad  poena,  secudo  vero  disseysito, 
&  disseysitori  tenenl  ad  utruq^,  &  refert  utra  fiat  tras- 
latio  ante  impetratione  brevis  vel  post.  Ite  primus 
&  principalis  esse  poterit  unus  per  se,  &  alii  secun- 
dari6,  plures  sicut  unus,  ut  si  post  primam  disseysi- 
nam res  translata  fuerit  ad  plures,  sive  de  volutate 
primi  disseysitoris,  sive  contra  voluntatem.  Et  eodem 
modo  possunt  esse  plures  primi  &  principales  disseysi- 
tores quoad  injuriam,  &  principales  disseysitores  quoad 
rem  post  partitionem.  Item  possunt  esse  disseysitores, 
licet  non  principales,  nee  primi  nee  secundarii  sicut 
sunt  illi  qui  sunt  in  auxilio  &  consilio,  &  ad  quos 
nihil  pervenerit  de  re  disseysita.     Item  facit  quis  dis- 
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or  servant.  Likewise  there  are  first  and  principal  dis- 
seysors,  and  there  are  secondary  disseysors.  Likewise 
there  are  first  and  principal  disseysors,  and  there  are 
secondary  unjust  detainers  of  the  thing  disseysed,  one  or 
more,  after  the  disseysine,  and  they  are  not  disseysors. 
Likewise  there  are  first  and  principal  disseysors  by 
themselves  and  without  others,  before  they  have  trans- 
ferred the  thing  disseysed  to  another  with  their  will  or 
against  their  will,  and  when  it  has  been  transferred, 
others  begin  to  be  the  principal  disseysors  or  detainers, 
not  by  themselves,  but  in  conjunction  with  other  first 
and  principal  disseysors.  Likewise  there  are  first  and 
principal  disseysors,  as  regards  the  first  and  principal 
disseysor  and  as  regards  the  first  person  disseysed,  when 
immediately  after  the  first  disseysine  they  have  disseysed 
the  first  and  principal  disseysor,  for  they  are  liable  as 
well  to  the  first  person  disseysed  on  account  of  the  recent 
cause  of  disseysine,  as  to  the  first  and  principal  disseysor 
on  account  of  the  advantage  of  possession.  But  if  he 
has  made  a  disseysine  after  an  interval,  he  is  not  liable 
to  the  first  person  disseysed,  except  only  as  regards 
restitution,  and  not  as  regards  a  penalty,  but  they  are 
liable  to  the  second  person  disseysed  and  to  the  dissey- 
sor as  regards  both,  and  it  is  of  importance  whether 
the  transfer  has  been  made  before  or  after  the  suing  out 
of  the  writ.  Likewise  the  first  and  principal  disseysor 
may  be  one  person  by  himself,  and  the  others  who  are 
secondary  may  be  several  or  one,  as  if  after  the  first 
disseysine  the  thing  has  been  transferred  to  several, 
whether  with  the  will  of  the  first  disseysor  or  against  it. 
And  in  the  same  manner  there  may  be  several  first  and 
principal  disseysors  as  regards  the  injury,  and  principal 
disseysors  as  regards  the  thing  after  partition.  Like- 
wise there  may  be  disseysors  although  not  principals, 
neither  first  nor  secondary,  as  for  instance,  those  who 
are  helpers  and  counsellers,  and  to  whom  none  of  the 
disseysed  thing  has  come.     Likewise  a  person  effects  a  \ 
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seysinam  non  nomine  proprio  (ufc  praedictum  est),  sed 
nomine  alieno,  ut  si  procurator,  servus,  vel  familia 
f.  204  b.  nomine  dominorum  fecerint  disseysinam,  ipsi  semp 
erunt  primi  &  principales,  quousq^  dni  eoru  factum 
eoru  advocaverint  &  disseysinam,  vel  deadvocaverint. 
Si  autem  advocaverint^  tunc  incipiut  esse  principales 
disseysitores,  &  primi  &  principales  disseysitores  ppter 
seysinam  rei  disseysitse,  &  primi,  eo  q  ratum  habent 
factum  suorum,  quia  ratihabitio  retro  trahitur  ad  pri- 
mum  factum  suorum,  &  sic  incipiunt  esse  primi  & 
principales,  &  sui  desinunt  esse  principales.  Si  autem 
factum  suorum  deadvocaverint,  &  ciim  interpellati 
fuerint  qualitercunq^  ab  aliquo  homine  vel  alio  modo, 
factum  non  emendaverint,  adhuc  tenentur,  du  tame  si 
prsesentes  sint  &  se  gratis  posuerint  in  assisam,  licet 
in  brevi  non  nominentur.  Si  autem  factum  suorum 
emendaverint  sive  ante  iinpetrationem  sive  post,  dum 
tamen  ante  captionem  assisse,  a  poena  disseysinse  libe- 
rabunt  se  &  suos.  Si  autem  in  remotis  agant  domini, 
ita  quod  interpellari  non  possint,  nee  aliquid  sciverint 
de  disseysina,  ppter  hoc  non  remanebit  a,ssisa,  in  odium 
disseysitorum,  &  remanebunt  disseysitores  primi  &' 
principales:  ita  q  si  assisa  faciat  pro  eis  remaneat 
domini  sui  in  seysina  de  facto  suorum.  Si  autem  c5- 
tra  eos,  recuperabit  querts,  &  dominus  ctim  redierit,  si 
factum  eorum  advocaverit,  incidit  in  poenam  dissey- 
sinse  cum  suis,  &  si  viderit  sibi  expedire,  agat  de  con- 
victione.  Si  autem  antequam  redierint  &  advocaverint 
disseysinam  moriantur  domini  &  succedunt  hseredes, 
adhuc  possunt  hseredes  factum  suoru  advocare  vel  de- 
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disseysine  not  in  his  own  name  (as  aforesaid),  but  in 
another  person's  name,  as  if  an  agent,  serf,  or  servant 
have  effected  a  disseysine  in  the  name  of  their  lords, 
they  themselves  will  always  be  the  first  and  principal  ^-  204  b. 
disseysors,  until  their  lords  have  avowed  their  act  and 
the  disseysine,  or  have  disavowed  them.  But  if  they 
have  avowed  them,  then  they  begin  to  be  the  principal 
disseysors,  and  the  first  and  principal  disseysors,  on  ac- 
count of  their  seysine  of  the  thing  disseysed,  and  the 
first  because  they  have  ratified  the  act  of  their  de- 
pendants, because  i-atification  reflects  back  on  the  first 
act  of  their  dependants,  and  so  they  begin  to  be  the 
first  and  principal,  and  their  dependants  cease  to  be  the^ 
principal  But  if  they  have  disavowed  the  act  of  their 
dependants,  and  when  having  been  interpellated,  how- 
soever, by  some  man  or  in  some  manner,  they  have  not 
made  amends  for  the  act,  they  are  still  liable,  provided 
however  that  they  are  present  and  have  gi^atuitously 
placed  themselves  on  the  assise,  although  they  are  not 
named  in  the  writ.  But  if  they  amended  the  act  of 
their  dependants  either  before  the  suing  out  of  the  writ 
or  before,  provided  it  be  before  the  holding  of  the  assise, 
they  shall  deliver  themselves  and  their  dependants  from  i 
the  penalty  of  the  disseysine.  But  if  the  lords  are  inj 
parts  remote^  so  that  they  cannot  be  interpellated,  nor 
can  know  anything  about  the  disseysine,  the  assise  shall 
not  on  that  account  be  stayed,  in  hatred  of  the  disseysors, 
and  they  shall  remain  the  first  and  principal  disseysors  ; 
so  that  if  the  assise  makes  in  their  favour  their  lords 
may  remain  in  seysine  from  their  act.  But  if  against 
them,  the  claimant  shall  recover  ;  and  the  lord  when  he 
shall  have  returned,  if  he  avows  their  act,  he  will  incur 
the  penalty  in  conjunction  with  his  dependants,  and  if 
he  sees  it  to  be  expedient,  will  proceed  to  obtain  a  con- 
viction (of  perjury).  But  if  the  lords  should  die  before 
they  have  returned  and  avowed  the  disseysine,  and  their 
heirs  succeed,  the  heirs  may  still  avow  the  act  of  their 
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advocare  ante  captionem  assisae,  quia  eorum  factum  ab 
antecessoribus  non  fuit  advocatum,  qu5d  si  esset,  ita 
esset  primus  &  principalis  disseysitor,  &  teneretur  & 
ad  poenam  &  ad  restitutionem,  &  sic  non  transiret 
disseysina  usq,  ad  haeredes  quoad  poenam,  quamvis 
quoad  restitutionem,  p  breve  de  ingressu.  Sed  ctun 
non  advocavit,  sic  transit  advocatio  disseysinse  usq,  ad 
hseredes,  ut  sic  advocent  factum  vel  non  advocent,  & 
sic  teneantur  de  injuria  vel  non  teneantur.  Quod 
autem  dictum  est  de  domino  &  hserede  suo,  dici  pote- 
rit  de  abbate  &  priore  mortuo  &  eorum  successoribua 
Si  aute  abbates  &  priores  vivi  sint,  &  anteq  advoca- 
verint  depositi,  vel  ad  alias  dignitates  traslati,  adhuc 
erit  ide  in  psonis  successoru,  q  dicil  superius  in  per- 
sonis  heeredum,  sive  impetratti  fuerit  c5tra  eos  sub 
^prio  nomine  appellatiois,  vel  sub  nomine  dignitatis, 
vel  sub  utro%.  Si  aute  ante  deposition^  vel  muta- 
tione  advocaverint  disseysina,  ipsi  tenetur  post  depo- 
sitione  vel  mutatione,  &  ita  q  si  ante  depositione  vel 
ante  mutatione  impetratu  sit  cotra  eos,  pcedat  assisa 
sub  nomine  prioris  vel  abbatis  etia  post  depositione 
vel  mutatione.  Si  aute  post  depositione  vel  mutatione 
fuerit  impetratu,  cu  advocaret,  tenel  tame  ex  ratiha- 
bitione  &  coveniendi  sunt  p  breve  novse  disseysinee,  no 
sub  nomine  abbatis  vel  prioris  sed  p  tale  breve.  Ques- 
tus  est  nobis  talis,  q  talis  monachus  vel  canonicus 
quonda  abbas  de  tali  loco  &  tales  injust^  &c.  Et  ide 
traslat^  fuerit,  s.  episcop^  talis  &c.  Si  quis  aute  re- 
ceter  ingressus  erit  post  disseysina  flagrate  malificio, 
no  est  miru  si  teneal  de  disseysina,  cu  res  in  se  prop- 
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dependants,  or  disavow  it  before  the  holding  of  the  as- 
sise, because  their  act  has  not  been  avowed  by  their 
ancestors,  because  if  it  were,  he  would  be  the  first  and 
principal  disseysor,  and  would  be  liable  both  to  a  penalty 
and  to  restitution,  and  so  the  disseysine  would  not  pass 
on  to  the  heir  as  regards  the  penalty,  although  it  would 
as  regards  the  restitution  by  a  writ  of  entry.  But  when 
he  has  not  avowed  it,  the  avowal  of  the  disseysine  so 
passes  to  the  heirs  that  they  may  so  avow  or  disavow 
the  act,  and  so  be  liable  for  or  not  liable  for  the  injury. 
But  what  has  been  said  concerning  a  lord  and  his  heir, 
may  be  said  of  a  dead  abbot  and  prior  and  their  succes- 
sors. But  if  the  abbots  and  priors  are  alive,  and  before 
they  have  avowed  the  act  they  have  been  deposed  or 
translated  to  other  dignities,  the  same  thing  will  happen 
as  regards  the  persons  of  their  successors,  as  has  been 
above  stated  as  regards  the  persons  of  heirs,  whether  a 
writ  has  been  sued  out  against  them  under  their  own 
name  by  which  they  are  called,  or  under  the  name  of 
their  dignities,  or  under  both.  But  if  before  their  depo- 
sition or  translation  they  have  avowed  the  disseysine, 
they  are  themselves  liable  after  their  deposition  or  trans- 
lation, and  so  that  if  a  writ  has  been  sued  out  against 
them  before  their  deposition  or  before  their  translation, 
the  assise  shall  proceed  in  the  name  of  the  prior  or  abbot 
after  their  deposition  or  translation.  But  if  a  writ  has 
been  sued  out  after  their  deposition  or  translation,  when 
they  have  avowed  the  act,  they  are  liable  by  their  rati- 
fication, and  they  are  to  be  convened  by  a  writ  of  novel 
disseysine,  not  under  the  name  of  abbot  or  prior,  but 
through  a  writ  of  this  kind  :  So-and-so  has  complained 
to  us  that  such  a  monk  or  canon,  formerly  abbot  of  such 
a  place,  has  unjustly  [dissejrsed]  so-and-so,  &c.  And  the 
same  if  he  has  been  translated,  to  wit,  such  a  bishop,  &c. 
But  if  any  one  has  recently  entered  [upon  the  land] 
after  the  disseysine  whilst  the  misdeed  is  flagrant,  it  is 
not  surprising  if  he  is  liable  for  the  disseysine,  since  the 
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ter  disseysina  est  vitiosa.  Scit  enim  aut  scire  debet 
que  vel  qualis  res  sit  qua  ingredil,  si  vitiosa  p  dis- 
seysina, sicut  ille  qui  re  emit  scire  debet  utru  libera 
sit  vel  serva  p  ipositione  sive  costitutionem  servitutis. 
Item  utrum  sit  onerata  vel  nd.  Item  utrum  cotenti- 
f.  205.  osa  sit  p  diligentem  impetrationem  &  diligentem  pro- 
secutionem,  &  sive  sic,  sive  no  sic,  semper  tenebitur 
accipiens  ad  poenam,  vel  ad  restitutionem,  vel  ad 
utramq,.  Et  sciendum  q  diligens  est  ille,  qui  incoti- 
nenti  post  disseysina  impetraverit,  q  quidem  no  vale- 
bit,  nisi  diligenter  post  impetrationem  fuerit  psecutus. 
Diligens  enim  esse  poterit  in  impetratione  &  negligens 
in  psecutione,  vel  diligens  vel  negligens  in  utroq,.  Et  si 
in  utroq,  diligens  fuerit,  non  prsejudicabi!  ei,  quavis 
captio  assise  ad  tempus  differal.  Multas  vero  alias 
exceptiones  tenens  habere  poterit  ex  psona  sua,  sicut 
inferi^  de  exceptionib^  pleni^  dicel. 


Cap.  XXVII. 

i«.  Si   autem   nulla   sit   exceptio  quae  competat  tenenti 

c(m^  M'  ®^  ^P^*"*  jurisdictione  vel  ex  ipso  brevi,  vel  ex  personis 
sisam,  si     partium,  videndum  erit  si  aliqua  c5petat  ex  ipso  facto, 
Sn^judl-    continetur  enim  in  brevi,  s.  Questus  est  nobis  talis, 
<^^o.  talis    injuste   &    sine  judicio    disseysivit    talem.     Quae 

H^cti^^'ix    Q"^^^^   verba   (injuste  &  sine  judicio)    accipi  possiint 
£i.  simul  conjunctim,  vel   divisim   sive   disjunctim,  scilicet 

Fieta,  241.  jj^j^^e  vel  sine  judicio.  Injuste  quia  sine  judicio,  sine 
judicio  quia  disseysitor  nuUam  habuit  actionem,  vel 
cfim  actionem  habuerit,  noluit  judicium  expectare   sed 
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thing  is  vicious  in  itself  on  account  of  the  disseysine 
For  he  knows  or  he  ought  to  know  what  and  what  kind 
of  thing  it  is  which  he  enters  upon,  if  it  be  vicious 
through  a  disseysine,  just  as  he  w^ho  buys  a  thing  ought 
to  know  whether  it  is  free  or  servile  through  the  impo- 
sition or  constitution  of  a  servitude.  Likewise  whether 
it  be  burdened  or  not.  Likewise  whether  it  be  conten- 
tious through  a  diligent  suing  out  of  a  writ,  or  a  diligent  t  205. 
prosecution  of  it,  and  whether  so  or  not  so,  the  receiver 
will  always  be  liable  to  a  penalty,  or  to  restitution,  or 
to  both.  And  it  is  to  be  known  that  he  is  diligent,  who 
has  immediately  after  the  disseysine  sued  out  a  writ, 
which  indeed  will  not  avail,  unless  he  has  prosecuted  it 
diligently  after  suing  it  out.  For  a  pei*son  may  be  dili- 
gent in  suing  out  a  writ  and  negligent  in  the  prosecution 
of  it,  or  diligent  or  negligent  in  both :  and  if  he  has 
been  diligent  in  both,  it  shall  not  be  prejudicial  to  him, 
although  the  holding  of  the  assise  be  deferred  for  a  time. 
But  the  tenant  may  have  many  other  exceptions  in  re- 
spect of  his  own  person,  as  will  be  said  more  fully  belotv 
on  the  subject  of  exceptions. 

Chapter  XXVII. 

But  if  there  be  no  exception,  to  which  the  tenant  is        1 
entitled,  arising  out  of  the  jurisdiction  or  out  of  the  tj^^^^Jg^ 
writ,  or  out  of  the  persons  of  the  parties,  we  must  see  p.  assise, 
if  he  is  entitled  to  any  upon  the  act  itself,  for  it  is  con-  j^^g^y  ^nd 
tained  in  the  writ,  to  wit,  so-and-so  has  complained  to  without  a 
us  that  such  a  person  has  unjustly  and  without  a  judg-^'^       " 
ment  disseysed  the  said  so-and-so.     Which  words  (un- 
justly and  without  a  judgment)  may  be  taken  together 
conjointly,  or  separately  and  disjointly,  to  wit,  unjustly 
or  without  a  judgment.     Unjustly,  because  without  a 
judgment,  without  a  judgment,  because  the  disseysor  had 
brought  no  action,  or  when  he  brought  an  action  was 
UBwUling  to  wait  for  a  judgment,  but  made  himself 
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fecit  se  justiciarium,  &  potitis  uti  voluit  viribus  qukm 
judicio.  Juste,  facie  prima  ppter  jus,  sed  injuste  ppter 
injuriam,  quia  sine  judicio :  vel  injuste,  quia  licet  cum 
justo  judicio  sed  a  non  judice,  &  ideo  injuste,  quod 
idem  est  quia  non  habet  executionem,  vel  si  habeat, 
quod  idem  est  ut  si  justiciarii  ^  vel  curia  alicujus  (licet 
jurisdictionem  habuerit)  scienter  male  judicaverit  vel 
ignoranter,  vel  saltem  aliquis  qui  non  habet  jurisdic- 
tionem nee  cohertionem,  si  velit  seysinam  suam  exe- 
cutioni  demandare,  &  sic  injuste  quamvis  cum  judicio, 
simul  &  conjunctim :  vel  injuste  per  se  quatum  ad 
disseysitum,  qui  justfe  sey situs  fuit,  &  injuste  disseysi- 
tus,  vel  injuste  quantum  ad  disseysitorem,  qui  sine 
judicio  disseysivit.  Item  injuste  quantum  ad  disseysi- 
tum, qui^  sine  judicio  ejicitur,  licet  juste  ab  eo  qui 
jus  habet  prima  facie,  tamen  injuste  quia  sine  judicio, 
&  quamvis  verus  dns  jus  habeat  in  re  &  juste  ejidat, 
tamen  injuste  ejicit,  quia  sine  judicio,  &  quia  propriis 
viribus  reposcit,  quod  per  judicem  reposcere  debuit, 
ideo  p  judicium  restituat  g  sibi  sine  judicio  viribus 
usurpavit,  nimqua  postmodum  nisi  vix  tantum,  super 
proprietate  erit  audiendus,  &  hoc  si  post  tempus  ejici- 
atur,  quod  sufficere  possit  pro  titulo,  ad  hoc  qu6d  sine 
brevi  non  teneatur  tenens  respondere.  Secus  autem 
esset,  si  incontinenti  rejiciat  disseysitorem.  Item  in- 
juste, quod  sine  judicio  dici  poterit  quantum  ad  dis- 
seysitorem, si  ab  alio  fuerit  ejectus  qui  jus  non  habet, 
sive  incontinenti  sive  post  tempus  propter  commodum 
possidendi,  cilm  ille  qui  in  possessione  fuerit  juste  vel 
injuste,  nomine    proprio    qualitercunque  &  non   alieno, 


»  "  jjistitiarius,"  MS.  Rawl.  C.  160.  |      «  "  quia,"  id. 
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the  justiciary,  and  chose  rather  to  employ  force  than 
judgment.  Justly,  on  first  aspect,  on  account  of  right, 
but  unjustly  on  account  of  tort,  because  without  a 
judgment :  or  unjustly,  because  although  with  a  just 
judgment,  but  not  by  a  judge,  and  on  that  account 
unjustly,  which  is  the  same,  because  he  has  no  power 
of  execution,  or  if  he  has,  which  is  the  same  as  if  the 
justiciaries  or  the  court  of  any  one,  although  it  has 
jurisdiction,  has  ill  judged  knowingly  or  ignorantly,  or 
at  lea^t  some  one  who  has  not  jurisdiction  nor  coercion, 
if  he  wishes  to  commit  his  seysine  to  execution,  and 
so  unjustly  although  with  a  judgment,  together  and 
conjointly :  or  unjustly  as  regards  himself,  as  regards 
the  person  disseysed,  who  has  been  justly  seysed  and 
unjustly  disseysed,  or  unjustly  as  regai'ds  the  disseysor 
who  has  disseysed  him  without  a  judgment.  Like- 
wise unjustly  as  regards  the  person  disseysed,  who  is 
ejected  without  a  judgment,  although  justly  by  him  who 
has  right  on  first  aspect,  nevertheless  unjustly  because 
without  a  judgment,  and  although  the  true  lord  has  the 
right  in  the  thing  and  justly  ejects,  neverSieless  he  un 
justly  ejects,  because  without  a  judgment,  and  because 
he  reclaims  by  his  own  force,  what  he  ought  to  have/ 
reclaimed  through  the  judge,  on  that  account  he  must , 
restore  through  a  judgment  what  he  has  usurped  for] 
himself  by  force  without  a  judgment,  and  he  will  neveri 
afteiivards  have  a  hearing  upon  the  subject  of  property, 
or  at  least  with  great  difficulty,  and  this,  if  he  be  ejected 
after  some  time,  which  might  serve  for  a  title,  so  far  as 
the  tenant  is  not  bound  to  answer  without  a  writ.  But 
it  would  be  otherwise,  if  he  forthwith  repelled  the  dis- 
seysor. Likewise  unjustly,  which  without  a  judgment 
may  be  said  as  regards  the  disseysor,  if  he  has  been 
ejected  by  another  who  has  no  right,  whether  forthwith 
or  after  a  time  on  account  of  the  advantage  of  posses- 
sion, since  he  who  may  be  in  possession  whether  justly 
or  imjustly  in  his  own  name  in  any  manner  whatsoever, 
and  not  in  another  person^s  name,  has  more  right  in  the 
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plus  juris  habeat  in  possessione  qnkm  ille,  qui  est 
extra  possessionem  &  jus  non  habet.  Et  unde  si  ciim 
taKs  esset  extra  possessionem  &  petere  vellet  versus 
injuste  possidentem,  non  habet  actionem.  Et  unde  si 
sine  •  judicio  viribus -ejiciat  injuste  possidentem,  eflm 
f.  205  b.  per  judicium  non  possit,  merito  debet  ei  per  judicium 
restituere,  q  sibi  sine  judicio  &  ideo  injustfe  viribus 
usurpavit,  nulla  obstante  exceptione  pprietatis,  vel 
liberi  tenti  cotra  spoliatum.  Item  si  quis  in  seysina 
fuerit  p  judicium,  tunc  refert  utrum  judicium  justum 
fuerit  vel  injustum,  qa  si  justum,  justfe  possidebit,  q 
juste  possidet  qui  pnetore  autore  possidet,  justi^  tamen 
autoritate  interponente.  Si  aute  autoritas  injustfe  in- 
terposita  fuerit,  injustum  erit  judicium,  &  ideo  revo- 
candum,  &  no  solu  facit  curia,  quae  judicat,  injuria  & 
disseysina,  verum  etia  ballivus  curiae  qui  tale  judicium 
injustum  fuerit  execut^,  &  no  solum  balliv^,  verum 
etia  &  diis  vel  ali^,  qui  ex  tali  judicio  nactus  fuerit 
possessione,  no  tame  ad  poena,  sed  ad  restitutione,  qa 
liberabil  k  poena,  qui  immunis  est  a  disseysina.  Haec 
autem  tenenda  sunt,  si  de  tali  judicio  in  curia  facto 
constiterit  p  examinationem,  vel  partium  cofessionem, 
vel  alio  modo.  Si  autem  taliter  costare  no  possit,  vel 
juratores  assisae  dubitaverint,  vel  nihil  sciverint  de 
judicio,  -praesumi  tame  debet,  q  beng  judicaverit,*  donee 
pbatum  sit  cotrarium,  qa  in  meliorem  partem  declinare 
debet  interpretatio,  ita  q  querens  nihil  capiat  p  assisa, 
sed  sibi  pquirat   (si  velit)   versus   curia  de  injusto  ju- 


1  "juste,"  MS.  Rawl.  C.  160. 

*  "  quod  curia  bene  judicaverit,"  MS.  Rawl.  C.  160. 
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possession,  than  he  who  is  out  of  possession  and  has  no 
right.  And  hence  if  such  an  one  were  out  of  possession 
and  wished  to  claim  against  a  person  unjustly  possess- 
ing, he  would  have  no  right  of  action.  And  hence  if  he 
without  a  judgment  ejects  by  force  a  person  unjustly 
possessing  a  thing,  since  he  could  not  do  it  by  a  judg- 
ment, he  ought  deservedly  to  restore  to  him  by  a 
judgment,  what  he  has  usurped  to  himself  without  a  f.  205b. 
judgment  and  therefore  unjustly  by  force,  there  being 
in  the  way  no  exception  of  property  or  of  freehold 
against  the  person  despoiled  of  it.  Likewise  if  any  one 
has  been  in  seysine  by  a  judgment,  then  it  is  of  im- 
portance whether  the  judgment  has  been  just  or  unjust, 
because  if  [it  has  been]  just,  he  will  justly  possess,  be- 
cause he  possesses  justly,  who  possesses  by  the  authority 
of  the  magistrate,  his  authority,  however,  being  justly 
interposed.  But  if  his  authority  has  been  unjustly  in- 
terposed, the  judgment  will  be  unjust  and  therefore  to 
be  recalled,  and  not  only  does  the  court,  which  judges, 
cause  an  injury  and  a  disseysine,  but  also  the  bailiff  of 
the  court  who  executes  such  an  unjust  judgment,  and 
not  only  the  bailiff,  but  also  the  lord  and  any  other  per- 
son, who  has  by  such  a  judgment  obtained  possession, 
not  however  as  respects  a  penalty,  but  as  respects  resti- 
tution, because  he  who  is  free  of  the  disseysine  shall  be 
liberated  from  the  penalty.  But  these  things  are  to  be 
maintained,  if  it  has  been  ascertained  by  an  examina- 
tion, or  by  the  confession  of  the  parties,  or  in  any  other 
way,  that  such  a  judgment  has  been  made  in  court. 
But  if  such  a  fact  cannot  be  ascertained,  or  the  jurors  of 
the  assise  have  doubted,  or  have  known  nothing  of  the 
judgment,  it  ought  however  to  be  presumed  that  it  has 
been  well  judged,  until  the  contrary  be  proved,  because 
the  interpretation  ought  to  incline  towards  the  better  part, 
so  that  the  claimant  should  take  nothing  by  the  assise, 
but  should  provide  for  himself  (if  he  chooses)  against 
the  court  concerning  an  unjust  judgment,  and  the  court 
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dicio,  &  q^  sumoneal  curia  q^  recordari  faciat  &c.  & 
habeat  recordum,  &  q  melius  est  secundum  Martinum 
q  praecipiat  vie.  q  ipse  praecipiat  dno'vel  ballivo  curisB, 
q  recordari  faciat,  &  recordum  habeant  ad  certum 
diem  p  tale  breve.  Et  de  hac  materia  habetis  in  iti- 
nere  ipsius  Martini  de  Pat.  in  com  Suff.  aiio  regis. H. 
12,  assisa  novae  disseysinae,  si  Joceanus  de  Hesture,^ 
ubi  dictum  fuit  q  ille,  de  quo  querebal,  q  p  cosidera- 
tionem  talis  curiae  recuperavit  seysina  suam.  Et  q 
nee  partibus  nee  juratoribus  fides  adhiberi  debet  in 
hac  parte  sine  reeordo,  habetis  de  itinere  ipsius  M.  ad 
assisas  novae  disseysinae  capiendas  &  gaolas  deliberan- 
das  in  com  tali.  Assisa  novae  disseysinae,  si  Lauren- 
tius  camifex.  Qualiter  autem  sumoneri  debeat  curia, 
&  quo  modo  videndum.  Et  sciendum  q  qui  sic  recu- 
peraverit  p  judicium  vocare  debet  curiam  ad  waran- 
tum  &  de  judicio  illo  p  auxilium  curiae  dni  regis,  sive 
hoc  fuerit  in  itinere  justiciariorum  sive  cora  justiciariis 
ad  hoc  specialiter  costitutis,  &  dahil  partibus  dies  de  die 
in  diem,  &  interim  fiat  recordum  &  veniat.  Item  injustS, 
quavis  justo  judicio,  ut  si  ab  eo,  qui  jurisdictionem  no 
habet,  judicatum  fuerit  benfe  sive  malfe,  cum  no  possit 
judicium  suum  execution!  demandare,  &  si  illud  fuerit 
qualitercunq^  execut^,  facit  disseysina  injustfe,  quavis 
justfe  judicaverit,  qa  judex  ecclesiastic^  jurisdictionem 
no  habet  nee  coertionem  in  laico  feodo,  nee  in  aliis 
quae  ptinent  ad  corona  &  dignitate  dni  regis.  Item 
poterit  intervenire  justum  judiciu  ad  initio,  ut  in 
destructionib^^  faciendis,  &  vertil  ex  post  facto  in  dis- 
seysina, sicut  in  burgagiis,  terris,  tenementis  &  tenuris 


»  "  Josceanus  de  Agestcme,"  MS.  I       ^  «  deatrictionibus,"    MS.  Rawl. 
Rairl.  C.  160.  C.  160. 
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should  be  summoned  to  cause  a  record  to  be  made,  &c., 
and  to  produce  the  record,  and  what  is  better,  according 
to  Martin  [de  PateshuU],  that  he  should  enjoin  the  vis- 
count, and  that  the  viscount  should  enjoin  the  lord  or  the 
bailiff  of  the  court,  that  he  cause  a  record  to  be  made, 
and  produce  the  record  by  such  a  day  by  a  writ  of  this 
kind.     And  concerning  this  matter  you  have  in  the  iter 
of  Martin  de  Pateshull  himself,  in  the  county  of  Suffolk, 
in  the  twelfth  year  of  the  reign  of  king  Henry,  an  assise 
of  novel  disseysine,  if  Joceanus  de  Hesture,  where  it  was 
said  that  he  concerning  whom  he  complained  had  re- 
covered his  seysine  by  the  decision  of  such  a  court.    And 
that  faith  is  not  to  be  given  to  the  parties  nor  to  the 
jurors  in  this  part  without  a  record,  you  have  in  the  iter 
of  the  said  Maj*tin  to  hold  assises  of  novel  disseysine  and 
of  gaol  delivery  in  the  said  county,  an  assise  of  novel 
disseysine,  if  Laurentius  the  butcher.     But  in  what  way  • 
the  court  ought  to  be  summoned,  and  in  what  manner, 
is  to  be  considered.    And  it  is  to  be  known  that  he  who 
has  so  recovered  by  a  judgment  ought  to  call  the  court 
to  warrant  and  concerning  that  judgment,  by  the  help 
of  the  court  of  the  lord  the  king,  whether  this  be  in 
the  iter  of  the  justiciaries,  or  before  justiciaries  specially 
appointed  for  the  purpose,  and  there  shall  be  given  a 
day  from  day  to  day,  and  in  the  mean  time  let  a  record 
be  made  and  come.     Likewise  unjustly,  although  by  a 
just  judgment,  as  if  judgment  has  been  given  by  him, 
who  has  no  jurisdiction,  well  or  ill,  since  he  cannot  en- 
force his  judgment  to  execution,  and  if  he  has  executed 
it  in  any  way,  he  causes  a  disseysine  unjustly,  although 
he  has  judged  justly,  because  an  ecclesiastical  judge"  has 
no  jurisdiction  nor  coercion  over  a  lay  fee,  nor  in  other 
things  which  pertain  to  the  crown  or  to  the  dignity  of 
the  lord  the  king.     Likewise  there  may  intervene  a  just 
judgment  from  the  commencement,  as  in  causing  dis- 
traints, and  it  is  turned  afterwards  into  a  disseysine,  as 
in  burgage  tenures,  lands,  tenements,  and  exterior  ten- 
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exteriorib^  ut  si  dns  p  considerationem  curie  sue  p 
defectu  servitii  ceperit  tenementum  tenentis  sui  in 
manum  suam,  sicut  simplex  namiii,  donee  de  redditu 
fuerit  satisfactu,  sed  cu  taUs,  cuj^  tenemetu  fuerit, 
optulerit  de  satisfacieda  de  redditu  &  arreragiis,  restitui 
debet  ei  possessio,  &  si  dns  hoc  recusaverit,  ex  tunc 
erit  manifesta  disseysina.  Et  de  hac  materia  satis 
inveniri  poterit  in  itinere  predicti  M.  in  com  Eac.  ano 
regni  H.  12.  Item  esto  q  quis  intra  vent  tenementum 
alicujus  p  c5ventionem,  &  videtur  q  hoc  figM5it  injustfe,  qa 
f.  206.  sine  judicio  &  antequam  scial  Veritas  de  conventione, 
&  unde  videt  q  querens  recuperaret  p  assisam,  sed 
revera  non  recuperabit,  quia  licet  prima  fade  videatur 
q  assisa  locum  habere  debeat,  eliditur  tamen  assisa 
p  exceptionem  conventionis,  ciim  talis  per  convention 
nem  fuerit  in  possessione,  &  mult6  fortiiis  si  quis  fue- 
rit in  possessione  ad  terminum  &  retinuerit  per  con- 
ventionem,  &  contra  conventionem  fuerit  ejectus.  Si 
autem  p  vim  teneatur  extra,  habet  actionem  ex  con- 
ventione, &  sic  parit  conventio  exceptionem  possidendi, 
&  ei  qui  non  possidet  actionem.  Et  ideo  habet  ille, 
qui  no  possidet,  actionem,  qui  possidet,  exceptionem,  eo 
q  ingreditur  possessionem  de  voluntate  querentis,  qa 
hoc  semel  voluit,  licet  postmodum  velle  desinat,  quia 
sufficit  semel  voluisse,  nee  dissolvi  possit  mutua  vo- 
luntas, nisi  ex  mutua  voluntate  contraria.  Et  unde 
in  omnibus  videndum  erit  an  satisfactum  sit  conven- 
tioni  vel  non,  &  ita  si  ille,  qui  queritur,  contentus 
esse  debeat  vel  non.  Et  si  convenerit  q  ingredi  pos- 
sit,   ut  supra   de    donationibus  pleni^Ls,  &   sic   inddit 
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ures,  as  if  the  lord  by  the  decision  of  his  court  for  the 
failure  of  a  service  harS  taken  the  tenement  of  bis  tenant 
into  his  own  hand,  as  a  simple  distress,  until  he  has 
been  satisfied  for  the  rent,  and  when  so-and-so,  whose 
tenement  it  is,  has  offered  satisfaction  for  the  rent  and 
the  arrears,  the  possession  ought  to  be  restored  to  him, 
and  if  the  lord  has  refused  this,  &om  that  time  it  is  a 
clear  disseysine.  And  on  this  subject  sufficient  will  be 
found  in  the  iter  of  the  aforesaid  Martin,  in  the  county 
of  Kent,  in  the  twelfth  year  of  the  reign  of  Henry. 
Likewise  let  it  be  that  some  one  has  entered  the  tene- 
ment of  a  certain  person  under  a  convention,  and  it 
seems  that  he  has  done  so  unjustly,  because  he  has  done 
so  without  a  judgment  and  before  the  truth  is  known  ^-  206. 
concerning  the  convention,  and  hence  it  seems  that  the 
plaintiff  would  recover  by  an  assise,  but  in  reality  he 
will  not  recover,  because  although  it  seems  at  first  sight 
that  an  assise  ought  to  have  place,  an  assise  is  parried 
by  an  exception  of  the  convention,  since  the  said  person 
has  been  in  possession  through  a  convention,  and  with 
much  more  force,  if  a  person  has  been  in  possession  for 
a  term  and  then  by  a  convention,  and  has  been  ejected 
contrary  to  the  convention.  But  if  he  be  kept  out  by 
force,  he  has  an  action  upon  the  convention,  and  so  the 
exception  gives  birth  to  an  exception  of  possessing,  and 
an  action  for  him  who  does  not  possess.  And  on  that  ac- 
count he,  who  does  not  possess,  has  an  action,  and  he  who 
possesses,  has  an  exception  on  the  ground  that  he  enters 
on  the  possession  with  the  will  of  the  plaintiff,  because 
he  was  once  willing,  although  he  has  afterwards  ceased  to 
be  willing,  for  it  is  sufficient  that  he  was  once  willing,  nor 
can  the  mutual  willingness  be  dissolved  except  by  a 
mutual  will  of  a  contrary  character.  And  hence  in  all 
matters  it  is  to  be  seen  whether  the  convention  has  been 
satisfied  or  not,  and  so  if  he  who  complains  ought  to  be 
content  or  not.  And  if  it  has  been  agreed  that  he 
may  enter,  as  above  on  the  subject  of  donations  more 
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conventio  in  assisam,  &  p  hoc  cadit  assisa,  &  vertitur 
in  juratam,  ad  inquirendum  de  conventione. 

2.  Item  excipi  poterit  contra  assisam  ex  hac  dictione, 

^^o^**^  diflseysivit  eum,  quia  dici  poterit  quia  talis  nimquam 
quoddici-  fuit  in  seysina.  Dicitur  enim,  qui  amittit  possessio- 
brevilin-  ^^^  ^^  ^^^  ^®  V^^  nunquam  in  possessione  fuit, 
juste  dis-  nee  competit  assisa  alicui  nisi  ei  tantum  qui  tunc, 
seysm  ^-  ejiceretur,  possidebat,  nee  alius  ejici  visus  est, 
quJlm  is  qui  possidet  nomine  pprio  vel  alieno.  Non 
enim  poterit  disseysiri,  qui  nunquam  seysina  habuit, 
nee  nomine  pprio  nee  alieno.  Item  si  nomine  alieno, 
sicut  pcurator,  creditor,  vel  firmarius,  vel  servus, 
licet  naturalem  habeant  possessionem,  ejiciantur,  non 
eis  competit  assisa,  sed  domino  pprietatis  qui  semper 
habet  dvilem,  &  per  tales  sibi  retinet  naturalem.  Et 
quia  longe  aliud  est  esse  in  seysina,  qukm  seysitus 
esse,  sicut  longe  aliud  est  esse  in  possessione  qukra 
possidere :  videndum  erit  quis  seysitus  est,  ad  hoc  q 
seysinam  suam  recuperare  possit,  &  quis  non.  Et 
sciendum  ^  sunt  quida  in  seysina  &  non  seysiti,  sicut 
sunt  illi  qui  nomine  possident  alieno,  ut  supradicti, 
licet  fuerint  in  possessione  de  voluntate  dominorum,  & 
licet  quodammodo  seysiti  sunt  quoad  usum  &  quoad 
fructum,  non  tamen  seysiti  sunt  quoad  liberum  tene- 
mentum,  licet  alio  modo  recuperare  possimt  possessio- 
nem suam,  quam  per  assisam,  ut  inferiiis  dicetur.  Item 
sunt  nonnuUi,  qui  in  seysina  sunt  &  non  seysiti  ante 
tempus  q  sufficere  possit  pro  titulo,  &  ^  pacificum  sit 
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fully,  and  so  the  convention  falls  into  an  assise,  and 
through  this  the  assise  falls  and  is  converted  into  a  jury 
to  inquire  concerning  the  convention. 

Likewise  it  may  be  excepted  against  the  assise  on  2. 
this  phrase,  "  he  has  disseysed  him,"  because  it  may  be  ception 
said,  because  such  a  person  never  was  in  seysine.  For  he  againat  hii 
is  said  [to  be  disseysed]  who  loses  possession,  but  not  he  he^  dis. 
who  never  was  in  possession,  nor  is  any  one  entitled  to  scywd  i^m, 
an  assise  except  the  person  who,  at  the  time  when  he 
was  ejected,  was  in  possession,  nor  does  any  one  else 
seem  to  have  been  ejected,  except  the  person  who  possesses 
in  his  own  name  or  in  another  person's  name.  For  he 
cannot  be  disseysed  who  never  had  seysine,  neither  in 
his  own  name  nor  in  another  person's.  For  he  cannot 
be  disseysed,  who  never  had  seysine,  neither  in  his  own 
name  nor  in  another's.  Likewise  if  in  another  person's 
name,  as  an  agent,  a  creditor,  a  farmer,  or  a  serf,  although 
they  have  natural  possession,  if  they  should  be  ejected, 
they  are  not  entitled  to  an  assise,  but  the  lord  of  the 
property,  who  has  always  had  civil  possession  and 
through  such  persons  retains  to  himself  natural  posses- 
sion. And  because  it  is  a  far  different  thing  to  be  in 
seysine,  than  to  have  been  seysed,  just  as  it  is  far 
different  to.be  in  possession,  than  to  possess;  we  must 
see  who  has  been  seysed,  for  the  purpose  of  his  being 
able  to  recover  his  seysine,  and  who  not.  And  it  is  to 
be  known  that  there  are  some  in  seysine  and  who  are 
not  seysed,  s\ich  as  those  who  possess  in  another  person's 
name,  as  above  specified,  although  they  may  have  been 
in  possession  with  the  will  of  the  lords,  and  although  in 
a  certain  manner  seysed  as  regards  the  use  and  as 
regards  the  produce,  but  they  are  not  seysed  as  regards 
the  freehold,  although  they  may  recover  their  posses- 
sion in  another  manner  than  by  an  assise,  as  will  be 
explained  below.  Likewise  there  are  some  who  are  in 
seysine  and  who  are  not  seysed  before  the  time  which 
may  suffice  to  give  a  title,  and  which  should  be  peaceable 
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&  longum  p  negligentiam,  patientiam,  vel  impotentiam 
dominorum,  quales  sunt  intrusores  &  disseysitores,  &; 
alii  qui  ratione  adjuncti  fuerint  in  seysina,  ut  de 
libero  tenemento,  sicut  vir  cum  uxore,  inter  quos  nulli 
liberi  fuerint,  si  post  mortem  uxoris  se  tenuerit  in 
seysina,  vel  si  forte  liberos  habuerint  sed  bastardos,  & 
perinde  nullos,  habuerunt  quidem  liberum  tenemen- 
tum  cum  uxore,  sed  desinunt  habere  statim  ea  defi- 
dente.  Ite  sunt  quida  seysiti  &  in  seysina  quoad 
liberum  tentum,  &  no  quoad  feodum,  sicut  sunt  illi  qui 
tenent  tantum  ad  vita  suam,  sicut  uxor  dote  ex  causa 
dotis.  Item  vir  post  mortem  uxoris  p  legem  Anglise, 
vel  ex  causa*  donationis  ad  terminu  vite,  vel  donee  sit 
pvisu.  Ite  sunt  quida  qui  sut  i  seysina  &  seysiti,  sicut 
f.2C6b.  sunt  illi  qui  tenent  in  feodo  sibi  &  haeredibus  suis, 
&  qui  statim  habet  liberu  tenementum  &  pprietatem. 
Item  sunt  quida  in  seysina,  licet  non  seysiti,  sicut 
intrusores  &  disseysitores  contra^  voluntatem  dni 
possessionem  ingrediatur,  vel  si  cum  volimtate,  sicut 
creditor  &  firmarius,  qui  utuntur  seysina  aliquando 
cum  expletiis,  aliquando  sine.  Et  eodem  modo  illi,  qui 
sunt  in  seysina  &  seysiti,  quandoq,  utuntur  seysina 
cum  expletiis,  aliquando  sine.  Et  licet  statim  non 
utantur^  Vel  expletia  ceperint,  tame  statim  ctim  in 
seysina  fuerint  ex  causa  successionis  vel  ex  justo 
titulo,  scilicet  ex  causa  donationis  k  vero  dno,  statim 
habent  liberum  tenementum,  cum  concurrent  in  unum 
&  in  unam  psonam  seysina  &  jus,  nee  multum  facit 
ad  seysinam  quoad  liberum  tenementum  usus  vel 
captio  expletiarum,  quia  nihil  conferunt  seysinse  vel 
tenemento,  nisi  quasi  quoddam  vestimentum  ut  seysi- 
nam   roborant   &   faciant   clariorem.     Ite   potest    esse 


»  "contra."    "qui  contra,"  MS.  I       «  "  ingrediuntur,"  MS,  Rawl.  C. 
liawl.  C.  160.  I  160. 
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and  long  through  negKgence,  patience,  or  the  impotence 
of  the  lords,  such  as  ai-e  intruders  and  disseysors,  and 
others  who  by  reason  of  an  adjunct  character  are  in 
seysine,  as  of  a  freehold,  such  as  the  husband  with  the 
wife,  between  whom  there  have  been  no  children,  if 
after  the  death  of  the  wife  he  has  maintained  himself  in 
possession,  or  if  by  chance  they  have  had  children,  but 
they  are  bastards,  and  as  good  as  none,  they  have  had 
the  freehold  with  their  wife,  but  cease  to  have  it  when 
she  fails.  Likewise  there  are  some  who  are  seysed  and 
in  sej'-sine  as  regards  the  freehold,  and  not  as  regards  the 
fee,  such  as  those  who  hold  only  for  their  life,  as  a  wife 
holds  her  dower  by  reason  of  dower.  Likewise  a  hus- 
band after  the  death  of  his  wife  by  the  law  of  England* 
or  by  reason  of  a  donation  for  the  term  of  his  life  or 
until  it  be  provided.  Likewise  there  are  some  who  are 
in  seysine  and  are  seysed,  such  as  those  who'  hold  in  fee  t  206  b. 
for  themselves  and  their  heirs,  and  who  have  forthwith 
the  freehold  and  the  property.  Likewise  there  are  some 
in  seysine,  who  ai-e  not  seysed,  such  as  intruders  and 
disseysors  who  against  the  will  of  the  lord  enter  on  pos- 
session, or  with  his  will,  such  as  a  creditor  or  a  farmer, 
who  use  the  seysine  sometimes  with  the  profits,  some- 
times without.  And  in  the  same  manner  those  who  are 
in  seysine  and  who  are.  seysed  sometimes  use  the  seysine 
with  the  profits,  and  sometimes  without  them.  And 
although  tibey  do  not  use  it  forthwith  nor  take  the 
profits,  nevertheless  foi-thvith  when  they  have  been  in 
seysine  by  reason  of  succession  or  upon  a  just  title,  to 
wit,  by  reason  of  a  donation  from  the  true  lord,  they  . 
have  forthwith  the  freehold,  since  the  seysine  and  the 
right  concur  together  and  in  one  {person,  nor  do  the 
use  ^  and  the  taking  of  the  profits  matter  much  for 
the  seysine  as  regai'ds  the  freehold,  because  they  con- 
tribute nothing  to  the  seysine  or  the  tenement,  except 
as  a  kind  of  clothing  that  they  may  corroborate  the 
seysine  and  make  it  clearer.     Likewise  a  person  may 
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quia  seysitus  &  in  seysina  &  habere  libera  tenementiun 
quoad  feoffatorem  suum  &  quoad  alios,  qui  jus  habent 
statim  post  feoffamentum.     Et  in   seysina  potest  esse 
&  non  seysitus   quoad  verum  dnm,  ut  si  quis  ft  non 
dno     feoffatus    fuerit,    &     qui    in    possessione    fuerit 
quacunqj   de   causa>  nisi    hoc   fuerit   post   tempus   (ut 
/prsedictu    est).     Et    qu6d    quis    sine   usu   &   expletiis 
habere  possit  liberum  tenementum,  videri  poterit  p  hoc, 
qu6d  nunquam  in  causa  possessionis   in  aliqua  assisa 
fit  mentio   de  expletiis,  licet   aliquando  de  usu,  sicut 
facit  in  causa  pprietatis,  quia  ad  hoc  qu6d  quis  pprie- 
tatem   habeat,  non  sujfficit   esse  in   seysina,   sicut  ad 
Infra,        liberum     tenementum,  nisi    utantur   cum   effectu,   ita 
foi.  372  b.  qu5d   expletia  capiat   &    quod    sic  habeat  jus    suum 
•   duplicatum,  s.  dreit  dreit.    Est   enim  jus  possessionis 
&  jus  pprietatis.     Item  excipere  possit  (Contra  assisam, 
quod  talis  querens  nunquam  fuit  in  seysina  p  se,  quia 
licet  chartam   de   feoffitmento  haberet,  tamen  feoffator 
suus   semper  remansit   in  seysina,  &  unde  iste  nullam 
seysinam   habuit  p   quod   posset   disseysiri.     Item   si 
feoffator   assisam   tulerit   contra   feoffatum,  respondere 
poterit   ad   assisam,  q  licet   feoffator   aliquando   seysi- 
tus esset,  tamen  desinit  possidere  p  donatione,  &  ubi  k 
possessione  recessit   omnino  tam   corpore  quam  animo. 
Corpore,  tam   pprio   quam   alieno,  quasi  nullo  nomine 
suo  in  possessione  relicto.     Item  excipi  poterit  contra 
intrusores  &  disseysitores,  si  contra  verum  dnm  petant 
p  assisam,   si  post  intrusionem  vel   disseysinam  ejecti 
fuerint,  q  nullam  seysinam  habuerunt  pacificam,  quia 
ipse   verus  dfis  eos    recenter  ejedt   post   intrusionem 
&    disseysinam,    ut    supra    de    hac    materia    plenius. 
Item   excipere   poterit  tenes  cotra  querentem   in  uno 
genere    disseysinae,  ubi  s.  aliquis    tenet    &    alius    uti 
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be  seysed  and  in  seysine  and  have  the  freehold  as 
regards  his  feoffor  and  as  regards  others  who  have  the 
right  immediately  after  the  feoffment.  And  he  may  be 
in  seysine  and  not  be  seysed  as  regards  the  true  lord, ' 
as  if  a  person  has  been  enfeoffed  by  a  person  who  is  not 
the  lord,  and  who  was  in  possession  from  some  reason 
or  other,  unless  this  was  after  a  certain  time,  as  above 
said.  And  that  a  person  may  have  a  freehold  without 
having  the  use  and  the  profits,  may  be  seen  from  this, 
that  mention  is  never  made  of  profits  in  a  cause  of  posses- 
sion in  any  assise,  although  sometimes  of  use,  as  is  done 
in  a  cause  of  property,  because  for  the  purpose  of 
showing  who  has  the  property  it  is  not  sufficient  to  be 
in  seysine,  as  for  the  purpose  of  freehold,  unless  he  uses 
it  with  effect,  so  as  to  take  the  profits  and  so  have 
his  right  doubled,  to  wit,  "  right  right."  For  there  is  a 
right  of  possession  and  a  right  of  property.  Likewise 
he  may.  except  against  the  assise,  that  such  a  plaintiff 
never  was  in  seysine  by  himself,  because  although  he 
had  a  charter  of  feoffinent,  nevertheless  his  feoffor  re- 
mained always  in  seysine,  and  hence  he  had  no  seysine 
whereof  he  could  be  disseysed.  Likewise  if  the  feoffor 
has  brought  an  assise  against  his  feoffee,  he  may  answer 
to  the  assise,  that  although  the  feoffor  was  at  one  time 
seysed,  nevertheless  he  ceased  to  possess  by  an  act  of 
donation,  and  when  he  withdrew  from  possession  both 
with  his  body  and  with  his  intention.  With  his  body, 
as  well  his  own  as  that  of  any  other  person,  as  no  one 
was  left  in  possession  in  his  name.  Likewise  an  excep- 
tion can  be  raised  against  intruders  and  disseysors,  if  they 
claim  against  the  true  lord  by  an  assise,  if  they  have 
been  ejected  after  their  intrusion  or  disseysine,  that  they 
had  no  peaceable  seysine,  because  the  true  lord  himself 
ejected  them  recently  after  their  intrusion  and  dissey- 
sine, as  has  been  stated  more  fully  above  on  this  subject. 
Likewise  a  teqant  may  except  against  a  claimant  in  one 
kind  of  disseysine,  where,  to  wit,  some  one  holds  and 
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velit  in  tenemeto  suo  contra  voluntatem  suam,  ut 
si  iUe  de  quo  queritur  q  uti  sic  velit,  dicat  q 
tenens  non  sic  libere  teneat,  quia  ille  usus  est  in 
tenemento,  &  jus  habet  pascendi,  vel  alia  servitutem 
ex  longo  usu  vel  ex  justa  causa  constitutionis  servitu- 
tis,  ad  q  si  tenens  replicaverit  &  dicat  tenementu 
suum  esse  liberum,  &  quod  nullam  servitutem  debeat 
vicino,  hoc  p  assisam  in  modum  juratae  captam  de 
consensu  paxtiu  declarabitur.  Item  excipi  poterit 
contra  assisam  &  querentem,  q  licet  aliquando  esset 
disseysina  &  disse3^itus,  ipse  nunc  est  in  seysina  libera 
f.  207.  &  pacifica.  Sed  tunc  refert  utru  talis  ante  impetra- 
tione  vel  post.  Item  utrum  seysina  ppriam  ante 
impetratiqnem  vel  post  sibi  viribus  post  tempus  usur- 
paverit,  vel  gratis  oblata  receperit.  Si  autem  post 
disseysinam  &  ante  impetrationem,  non  statim  &  re- 
center  seysinam  sibi  usurpaverit,  in  misericordia  erit  n5 
solum  p  usurpatione  &  disseysina,  sed  etia  p  falso 
clamore,  quia  post  usurpatione  nulla  subfuit  causa 
impetrandi^  &  tenetur  nihilominus  p  disseysina,  & 
eodem  modo  fiet  si  post  impetratione  &  prosecutione 
seysinam  suam  gratis  oblatam  receperit,  s.  qu6d  ipse 
in  misericordia  pro  falso  clamore,  si  fuerit  prosecutus, 
&  alius  pro  disseysina.  Si  autem  ante  impetrationem 
hoc  fecerit,  tunc  si  postea  impetraverit  &  uti  voluerit, 
sit  in  misericordia  p  falso  clamore,  vel  si  se  retraxerit, 
quia  non  est  prosecutus. 
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another  wishes  to  use  something  within  his  tenement 
against  his  will,  as  if  he  of  whom  he  complains  that  he 
wishes  to  have  this  use,  should  say  that  the  tenant  does 
not  hold  so  freely,  because  he  has  used  something  in  his 
tenement  and  has  the  right  of  pasture  or  of  some  other 
service  by  long  usage  or  from  a  just  cause  of  founding 
the  servitude,  to  which  the  tenant  may  reply  and  say 
that  his  tenement  is  free,  and  that  it  owes  no  service  to 
his  neighbour,  this  with  the  consent  of  the  parties  shall 
be  declared  by  an  assise  held  in  the  manner  of  a  jury. 
Likewise  an  exception  can  be  raised  against  an  assise 
and  the  plaintiff,  that,  although  there  was  at  some  time  a 
disseysine  and  a  party  disseysed,  he  is  now  in  free  and 
peaceable  seysine.  But  then  it  is  of  importance  whether 
the  said  person  was  so  before  or  after  the  writ  was  sued  f-  207. 
out.  Likewise  whether  he  has  usurped  for  himself  by 
force  after  a  time  his  own  seysine  before  or  after  the  suing 
out  of  the  writ,  or  has  received  it  gratuitously  offered 
to  him.  If  indeed  after  the  disseysine  and  before  the 
suing  out  of  the  writ  he  has  usurped  the  seysine  to  him- 
self not  forthwith  and  recently,  he  shall  be  amerciable 
not  only  for  the  usurpation  and  the  disseysine,  but  also 
for  the  false  claim,  because  after  the  usurpation  there 
was  no  subject  cause  for  suing  out  the  writ,  and  he  is 
nevertheless  liable  for  the  disseysine,  and  it  shall  be 
done  in  the  same  way  if,  after  writ  has  been  sued  out 
and  prosecuted,  he  has  received  the  seysine  gratuitously 
offered  him,  to  wit,  that  he  shall  be  amerciable  for  the 
false  claim,  if  he  has  prosecuted  it,  and  another  for  the 
disseysine.  But  if  he  has  done  this  before  the  suing 
out,  then  if  afterwards  he  has  sued  out  a  writ  and  has 
wished  to  use  it,  let  him  be  amerciable  for  the  false 
claim,  or  if  he  has  withdrawn  himself,  because  he  has 
not  prosecuted. 
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Cap.  XXVIII. 

1-  Datur   etiam  exceptio  contra  querentem^  ex   libero 

quod^dicit  tenemento.     Continetur    enim   in  brevi,  quod  talis  in- 

de  libero     justfe  &  sine  judicio  disseysivit   talem   de   libero  tene- 
tenemento,  "        .  tt^j      j  j.     •    -x        •        •     •     j 

et  exceptio  mento  suo.  Videndum  est  igitur  inpnmis  de  genen- 
contra.  ^us  tenementorum,  &  cui  competat  exceptio  de  libero 
tenemento,  &  cui  non.  Et  sciendu  qu6d  liberum  tene- 
mentum  est  id,  quod  quis  tenet  sibi  &L  hseredibus  suis 
in  feodo,  &  hsereditate,  vel  in  feodo  tantum,  sibi  & 
haeredibus  suis.  Item  ut  libera  tenemetum,  sicut  ad 
vitam  tantum  vel  eodem  modo  ad  tempus  indetermi- 
natum  absq,  aliqua  certa  temporis  prsefinitione,  s«  do- 
nee quid  flat  vel  non  fiat ;  ut  si  dicatur,  Do  tali  donee 
ei  providero.  'Liberum  autem  tenementum  n5  potest 
dici  alicujus,  qd'  quis  tenet  ad  certum  numerum  an- 
norum,,  mensium,  vel  dierum :  licet  ad  terminum  cen- 
tum annorum,  quae  excedit  vitas  ^hominu.  Ite  liberii 
non  potest  dici  tenementu  alicujus,  quod  quis  tenet  ad 
voliitatem  duoru  precarid,  q  tempestivfe  &  intempestiv^ 
poterit  revocari,  sicut  de  ano  in  annum  &  de  die  in 
diem.  Item  dicitur  liberu  tentum  ad  differentia  ejus 
q  est  villenagium,  quia  tenemetor  aliud  liberu,  aliud 
villenagiu.  Ite  liberof  aliud  tenetur  liberfe  p  homagio 
&  servitio  militari,  aliud  in  libero  sokagio  cu  fidelitate 
tatu,  vel  cu  fidelitate  &  homagio  secundum  quosdam. 
Item  liberorum,  aliud  pura^  &  libera  &  perpetua  elee- 
mosina,  quae  quide  sunt  ta  in  bonis  hominu  qu^m  in 
bonis  Dei,  quia  dantur  no  solu  Deo  &  tali  ecclesisB, 
sed  abbatibus  &  prioribus  ibidem  Deo  servientibus. 
Item  est  tentum  datu  in  libera  eleemosinam  rectoribus 
ecclesiaru,  quad  pura  est  &  libera,  &  magis  libera  & 
pura.     Una  quae  datur  ecclesiaB  nomine   dotis  in  dedi- 


^  "  tenenti    contra    querentem,"  |      ^  « pura,"  omitted,  id. 
MS.  Bawl.  C.  160. 
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Chapter  XXVIII. 

An  exception  is  also  allowed  against  the  claimant  of       i. 
a  freehold.     For  it  is  contained  in  the  writ,  that  so-and-  ,^g°^h^" 
so  unjustly  and  without  a  judgment  has  disseysed  so  when  he 
and-so  from  his  freehold.     It  is  to  be  seen,  therefore,  in  ^^J^ee-  ^^^ 
the  first  place,  concerning  the  kinds  of  tenements,  and  ^o^^*" 

,*,  ,  ,  and  an 

who  IS  entitled  to  an  exception  concemmg  a  free  tene-  exception 
ment,  and  who  not.  And  it  is  to  be  known  that  a  free  ^e^^^  »*. 
tenement  is  a  tenement,  which  a  person  holds  to  himself 
and  his  heirs  in  fee  and  in  inheritance,  or  in  fee  only  to 
himself  and  his  heirs.  Likewise  as  a  free  tenement,  as 
for  life  only,  or  in  the  same  way  for  an  indeterminate 
time  without  any  cei^tain  prelimitation  of  time,  to  wit, 
until  a  certain  thing  be  done  or  not  done,  as  if  it  be  said, 
I  give  to  so-and-so  until  I  shall  provide  for  him.  But 
the  tenement  of  a  person  cannot  be  called  free,  which  he 
possesses  for  a  certain  number  of  years,  montLs,  or  days, 
although  for  a  term  of  one  hundi'ed  years,  which  exceeds 
the  lives  of  men.  Likewise  the  tenement  of  a  person 
could  not  be  called  free,  which  he  holds  at  the  will  of 
lords  precariously,  which  may  be  reclaimed  seasonably 
or  unseasonably,  as  from  year  to  year,  or  from  day  to 
day.  Likewise  a  tenement  is  called  free  to  distinguish 
it  from  a  villenage,  because  of  tenements  one  is  free, 
another  is  a  villenage.  Likewise  of  free  tenements,  one 
is  held  freely  for  homage  and  military  service,  another 
in  free  sockage  with  fealty  only,  or  with  fealty  and  ho- 
mage according  to  some.  Likewise  of  free  tenements, 
one  is  in  absolute  and  free  and  perpetual  alms,  which 
indeed  are  amongst  the  goods  of  men  as  well  as  amongst 
the  goods  of  God,  which  are  given  not  only  to  God  and 
such  a  church,  but  to  the  abbots  or  priors  there  serving 
God.  Likewise  there  is  a  tenement  given  in  free  alms 
to  the  rectors  of  churches,  which  is  absolute  and  free, 
and  more  free  and  absolute.  One  which  is  given  to  the 
church  in  the  name  of  dower  at  the  dedication,  and 
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catione,  &  alia  quae  dat  post  dedicatione.  lie  liberoru 
aliud  gpiiu,  aliud  comune.  Ite  comuniu,  aliud  comune 
cu  particibus/  sicut  inter  plures  qui  sunt  quasi  unus 
hseres,  &  aliud  comune  quasi  inter  vicinos  ratione 
vicinitatis,  sicut  sunt  divisae  &  termini  agroru,  qui 
communes  sunt,  sive  sunt  lapides  sive  ligna,  sive  fos- 
sata,  &  quae  ponul  in  terminis  agroru:  ut  scia?  quid 
cui  debeat  remanere,  sicut  liberu  teemetum  separatim, 
ut  sciat  quilibet  quid  sit  ppriu,  quid  alienu.  lUud 
autem  quod  proponitur  ad  diiferentiam  &  distinctionem 
f.207b.  agrorum,  non  erit  proprium  sed  comune,  &  ita  qu5d 
totum  erit  unius  in  communi,  &  alterius  nihil,  aut 
separatim  alicujus,  &  sic  totum  unius  &  nihil,  sed 
tamen  secudtim  diversos  respectus.  Et  unde  dicunt 
quida,  qu5d  si  fossatum  pstematur  k  vicino,  vel  in 
aliquo  diminuatur,  vel  si  lapides  finales  amoveantur, 
vel  arbores  finales  succidantur,  qu6d  ibi  sit  potius 
transgressio  qukm  disseysina.  Revera  agi  poterit  ad 
utrum%,  in  eo  qu6d  disseysina  continet  sub  se  hec 
duo,  disseysina  de  libero  tenemento,  &  transgressio- 
nem,  transgressio  vero  non  continet  sub  se  disseysi- 
nam,  sed  in  eo  quod  disseysina  sub  se  continet  utrumq, 
poterit  negotium  terminari  sicut  disseysina  vel  sicut 
trasgressio :  et  quia  qui  facit  q  pP  est,  f acit  id  q  min^ 
est,  sed  no  c5vertitur.  Dns  tame  Martinus  assisa 
cepit  de  divisis  corruptis,  vel  mutatis  omnin6,  sicut 
de  libero  tenemento,  &  non  sicut  de  transgressione. 
Dicebat  enim  qudd  non  potest  quis  magis  injurio- 
sam  facere  disseysinam  qu^m  de'  terminis  demoliendis 
omnind,  vel  corrumpendis  in  parte,  vel  amovendis,  sic- 
ut pbatur  &c.  Dictum  est  autem  de  tenemento  'quod 
c5mune  est  cum  vicinis,  de  eo  autem  quod  comime 
est  cum  participibus  dictu  est  supra. 

*  "participibus,"  MS.  Rawl.  C.  160. 
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another  which  is  given  after  the  dedication.  Likewise 
of  free  tenements  one  is  private  property,  another  com- 
mon. Likewise  of  common  tenements  one  is  common 
amongst  the  parceners,  as  amongst  several  who  are  as 
it  were  a  single  heir,  and  another  common  as  it  were 
amongst  neighbours  by  reason  of  neighbourhood,  such 
as  are  the  divisions  and  boundaries  of  fields,  which  are 
common,  whether  they  are  stones  or  posts,  or  fosses,  and 
which  are  placed  in  the  boundaries  of  fields,  that  it  may 
be  known  what  ought  to  remain  to  each  as  a  free  tene- 
ment separately,  that  each  may  know  what  is  his  own, 
and  what  is  another's.     That  also^  which  is  set  out  to  ^ 

mark  the  difference  and  distinction  of  the  lands,  will  not 
be  private  property  but  common,  and  so  that  the  whole  f.  207  b. 
will  be  of  one  person  in  common  and  of  another  nothing, 
or  separately  of  one  person,  and  so  the  whole  of  one  and 
nothing  [of  another],  but  nevertheless  according  to  dif- 
ferent reispects.  And  hence  some  say,  that  if  a  f  oss  be' 
levelled  by  a  neighbour,  or  in  any  respects  diminished,  or 
if  boundary  stones  have  been  removed,  or  boundary  trees 
cut  down,  that  there  is  there  rather  a  trespass  than  a 
disseysine.  In  truth  proceedings  may  be  taken  on  both 
accounts  fi:om  the  fact  that  disseysine  contains  within 
itself  these  two  [elements],  disseysine  fi:om  the  freehold, 
and  trespass;  but  trespass  does  not  contain  within  itself 
disseysine ;  but  inasmuch  as  disseysine  contains  within 
itself  both,  the  business  may  be  terminated  as  a  disseysine 
or  as  a  trespass :  and  because  he  who  does  that  which  is 
more,  does  that  which  is  less,  but  not  the  converse.  But 
Sir  Martin  held  an  assise  concerning  the  destroying  or 
entire  changing  of  divisions,  as  concerning  freehold,  and 
not  as  concerning  trespass.  For  he  used  to  say  that  a 
man  could  not  cause  a  more  injurious  disseysine  than  by- 
altogether  demolishing  boundaries,  or  by  partially  des- 
troying or  removing  them,  as  is  proved,  &c.  But  we 
have  spoken  of  a  tenement  which  is  in  common  with 
neighbours,  but  concerning  that  which  is  common  with 
parceners  we  have  spoken  above. 
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2.  Item  tenementorum  aliud   divinum,  aJiud  humanu. 

sion^tene-  H^^ianum,  sicut  dictum  est  superiiis,  ppriimi,  vel  co- 
mentorum.  mime,  &  libermn  &  purum  ut  supra:  secundum  quod 
iL  ^»[x.  ^^^^^  J^^o  &  hominibus.  Item  sacrum  &  divinum,  & 
§  2.  liberum  &  purum  ab  omni  subjectione,  sicut  res  sacra, 

eta,  241,  ^^^  tant6m  in  bonis  Dei  est,  &  non  in  bonis  alicujus 
private  psone,  vel  alicujus  hominis  singularis,  s.  que  ritfe 
&  p  pontifices  Deo  sunt  dedicate  &  cosecrate,  nunqua 
ad  alios  usus  privates  postmodu  reversure:  sicut  sunt 
monasteria,  cathedralia,  conventualia,  parochialia,  ca- 
pelle  dedicate,  &  cemiteria  dedicata,  sive  mortui  infe- 
rantur  sive  n5 :  qa  si  Deo  semel  loca  ilia  fuerunt  dedi- 
cata &  consecrata,  iterum  ad  humanos  usus  convert! 
no  debent,  nee  ea  quae  eis  sunt  adjuncta,  &  sine  quibus 
res  sacrse  xjonsistere  non  possimt,  sicut  simt  dormitoria 
&  refectoria,  coquinse,  pistoria  &  braceatoria,  sine  qui- 
bus cultores  religionis  ecclesiae  deservire  no  possunt. 
Et  unde  unum  eorum  potent  esse  sacrum  &  religio- 
sum,  &  aliud  magis  sacrum,  sicut  sunt  sancta  p  se,  & 
sancta  sanctoru  magis  sancta.  Et  unde  dirutis  aedifi- 
ciis,  adhuc  semper  locus  permanebit  sanctus,  &  etiam 
si  sine  cosecratione  &  dedicatione  mortui  inferantur, 
adhuc  erit  locus  sacer.  Item  divinorum  aliud  sacrum, 
aliud  sanctum.  Ite  etiam  sacroru  aliud  no  sanctum, 
sed  sacru,  sicut  sunt  muri  &  portse  civitatu :  &  ided 
sacra,  quia  sancita  p  reges,  &  cives  manetes  in  ea. 
Supra,  l.i.  Constituta  est  enim  poena  capitalis  in  eos,  qui  ausu 
j^gj^jl'j^^' temerario  muros  vel  portas  civitatis  transcendunt.  Ite 
§  8, 10.  tenementoru  quodda  nee  sacrum  nee  sanctu,  sed  pub- 
1062.^  lieu  alicuj^,  s.  universitatis,  s.  vel  comimionis  vel  om- 
niu,  &  non  alicujus  hominis  privati,  vel  singularis, 
sicut  sunt  theatra  &  stadia,  vel  loca  publica,  sive  sunt 
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Likewise  of  tenements,  one  division  is  divine,  another  2. 
human.  Human,  as  said  above,  private  property  oringthe 
common,  and  free  and  absolute  as  above;  according  to?^"^^*^^**^ 

.  tcneineiitfi. 

what  is  given  to  God  and  to  men.  Likewise  sacred  and 
divine,  and  free  and  absolute  from  all  subjection,  as  a 
sacred  thing,  which  is  only  amongst  the  goods  of  God, 
and  not  in  the  goods  of  any  private  person  or  of  any 
single  man,  to  wit,  whatever  is  dedicated  and  conse- 
crated to  God  with  rites  and  by  the  pontiflfe,  never  to 
return  afterward  to  any  private  uses,  such  as  are  monas- 
teries, cathedrals,  conventual  [edifices],  parochial  [edi- 
fices], chapels  dedicated,  cemeteries  dedicated,  whether 
the  dead  are  buried  therein  or  not,  because  if  those 
places  have  once  been  dedicated  and  consecrated  to  God, 
they  ought  not  to  be  converted  again  to  human  uses, 
nor  the  things  which  are  adjuncts  to  them,  and  without 
which  the  sacred  things  cannot  consist,  such  as  dormi- 
tories and  refectories,  kitchens,  bakehouses,  breweries, 
without  which  the  members,  a  religious  order,  [cannot 
serve  their  church.  And  hence  one  of  those  things  may 
be  sacred  and  religious,  and  another  more  sacred,  such 
as  are  holy  plaxses  of  themselves,  and  the  holy  of  holy 
places  more  holy.  And  hence  if  the  buildings  be  de- 
stroyed, the  place  will  still  always  remain  holy,  and  even 
if  the  dead  are  buried  there  without  the  place  having 
been  dedicated  or  consecrated,  it  will  still  be  a  sacred 
place.  Likewise  of  divine  things,  one  is  sacred  and  an- 
other holy.  Likewise  also  of  sacred  things,  some  are 
not  holy  but  sacred,  such  as  the  walls  and  gates  of  a 
city,  and  they  are  sacred  on  that  account  that  they  have 
been  sanctioned  by  kings  or  by  citizens  abiding  in  them.  . 
For  capital  punishment  is  appointed  for  those,  who  with 
rash  audacity  overleap  the  walls  or  gates  of  a  city. 
Likewise  of  tenements,  some  are  neither  sacred  nor  holy, 
but  public,  of  some  body,  to  wit,  a  corporation,  or  of  a 
commune,  or  of  all  and  not  of  any  one  private  man  or  a 
single  person,  such  as  are  theatres  and  stadia  or  public 

L451.  j^  ^ 
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in  civitatibus  sive  extra.  Non  solum  autem  consistit 
liberum  tenementum  in  terris  &  rebus  immobilibus, 
verum  etiam  in  rebus  mobilibus,  s.  in  redditibus  mobi- 
libus^  sicut  Jn  aureis  &  argenteis,  &  non  solum  in  hu- 
jusmodi,  verum  etia  in  aliis  rebus,  qu2e  consistunt  in 
podere,  numero,  &  mesura.  Mensura,  sive  sit  liquidum, 
ut  vinum  &  oleum,  sive  solidum,  ut  frumentu,  sive 
mesuratil  sive  no  mesuratii :  mesuratum  ut  in  modio, 
vel  no  mesuratum  ut  in  garba,  mod6  in  uno  loco, 
f.  208.  mod6  in  alio,  dum  tamen  u\  uno  tenemento.  Et  eo- 
dem  modo  de  liquido ;  &  illud  idem  fiat  de  numero. 
Item  liberum  tenementu  dici  poterit  vel  quasi  quies  & 
pax  &  paeifica  possessio,  &;  libertas,  quia  qui  quietem 
non  habet  nee  pacem,  ei  aufertur  comoditas  tenementi, 
quia  sine  quiete  &  pace  tenementum  teneri  non  po- 
test: ut  si  quis  p  vim  uti  velit  cotra  voluntatem 
domini.  Item  si  districtiones  fecerit  injuriosas  & 
transgressivas,  p  quas  auferat  domino  comoditatem  i>os- 
sidendi.  Item  si  contra  voluntatem  domini  injustfe 
uti  velit  aliqua  servitute,  ut  si  velit  pecora  immittere 
per  vim,  vel  non  secundiim  debitum  modum,  vel  alia 
uti  servitute  contra  voluntatem  domini  cujus  tenemen- 
tum fuerit.  Item  tenementorum  aUud  ppriu,  &  alicu- 
jus  per  se  sine  partidpe  vel  sine  adjuncto,  aliud  non 
per  se,  sed  cum  adjuncto  &  participe.  Cum  adjuncto, 
ut  si  vir  cum  uxore  vel  e  contrari6,  &  qui  non  dicun- 
tur  participes,  quia  jura  eorum  &  res  divisionem  non 
accipiunt,  sunt  enim  una  caro,  quamvis  animse  diversse. 

8.  Item  aliud  commune  cum  participe  ante  divisionem 

con^mii    ^^    rebus   corporalibus,  quas   divisionem   non  recipiunt 
tenemento.  Res  vero  incorporales,  sicuti  sunt  jura,  divisionem  non 
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places,  whether  they  are  in  cities  or  outside  of  them. 
But  not  only  does  a  freehold  consist  of  lands  and  im- 
movables but  also  of  movables,  to  wit,  of  movable  rents, 
such  as  of  golden  or  silver  objects,  and  not  only  in 
objects  of  this  kind,  but  in  other  things  which  consist 
of  weight,  number,  and  measure.  In  measure,  as  if  it  be 
liquid,  as  wine  and  oil,  or  solid  as  com,  whether  mea- 
sured or  not  measured,  measured  as  in  a  bushel,  or  not 
measured  as  in  a  sheaf,  sometimes  in  one  place,  some- 
times in  another,  provided  they  are  always  in  one  tene- 
ment. And  in  the  same  manner  concerning  liquid,  and  f.  208. 
the  same  thing  may  be  done  with  number.  Likewise  a 
freehold  as  it  were  may  be  said  to  be  there  where  there  is 
quiet  and  peace  arid  a  peaceable  possession  and  liberty, 
becausie  he  who  has  not  quiet  and  peace,  from  him  is  taken 
away  the  convenience  of  the  tenement,  because  a  tene- 
ment cannot  be  held  without  quiet  and  peace,  as  if  any 
one  should  wish  to  use  it  through  violence  contrary  to  the 
will  of  the  lord.  Likewise,  if  he  has  made  injurious  and 
transgressive  distraints,  by  which  he  takes  away  from 
the  lord  the  convenience  of  his  possession.  Likewise,  if 
contrary  to  the  will  of  the  lord  he  wishes  unjustly  to 
use  some  easement,  as  if  he  wishes  to  turn  in  his  sheep 
by  force  or  not  according  to  the  due  manner,  or  to  use 
some  other  easement  against  the  will  of  the  lord  whose 
tenement  it  is.  Likewise  of  tenements,  some  are  pri- 
vate property  and  belong  to  some  one  person  by  himself 
without  a  parcener  or  without  an  associate,  others  not 
by  himself,  but  with  an  associate  and  parcener.  With 
an  associate,  as  a  man  with  his  wife  or  the  converse,  and 
who  are  not  called  parceners,  because  their  rights  and 
property  do  not  admit  of  division,  for  they  are  one  flesh 
although  different  souls. 

Likewise  another  kind  are  common  with  a  coparcener        s. 
before  a  division  in  the  case  of  things,  which  da  not  coaomLg 
admit  of  division.   But  incorporeal  things,  such  as  rights,  a  common 
do  not  admit  of  division,  nevertheless  they  are  common.  *"®"®"** 
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redpiunt,  tame  sunt  coniunia.  Eodem  modo  libertates 
communes  sunt,  quss  divisiones  no  recipiunt  Propria 
autem  dicitur  commune  una  cum  aliis,  vel  cum  aliis 
una  i.  simul,  &  tale  tenementum  commune  non  est 
pprium  p  se  alicujus,  nee  discretum,  sed  cum  aliis  per 
totum  in  communi.  Item  quod  corporate  est  &  de 
natura  sua  divisible  inter  cohseredes  &  participes,  de 
communi  consensu  eorum  remanere  potent  indivisum 
sibi  &  aliis  ad  aliquem  usum,  sicut  ad  usum  pascendi 
vel  fodiendi,  &  erit  usus  cujuslibet  singularis  &  per  se 
per  totum,  &  tenementum  commune  omnibus  partid- 
pibus  &  per  totum,  &  non  singulare  alicujus  per  totum/ 
sed  in  parte.  Et  unde  quod  de  communi  consensu 
semel  inter  partes  c5trahitur,  qu6d  tenementum  rema- 
neat  in  communi,  sine  contrario  consensu  omnin6  dis- 
solvi  vel  dividi  non  potest :  quia  nihil  adeo  conveniens 
est  naturali  sequitati  &c.  Item  commune  cum  aliis,  &; 
non  per  se  sine  aliis,  &  quod  divisionem  non  recipit 
nee  de  consensu  partium  nee  sine,  sicut  sunt  jura,  de 
quibus  supra  mentionem  fecimus  :  secundiim  quod 
videri  poterit  in  jure  prsesentandi,  quod  indivisibile 
est,  licet  commune.  Et  unde  aut  omnes  conseptient 
aut  prsesentet^  aut  nuUus,  quia  no  valebit  prsesentatio, 
si  unus  ex  pluribus  c5tradicat,  nee  prsefertur  pluralitas 
sive  majoritas,  nee  aBsnetia.  Item  tenementum  poterit 
esse  commune  inter  plures  &  non  participes  quantiun 
ad  alique  usum,  nee  erit  alicujus  pprium  per  se  nee 
certis  personis  commune,  sed  alicujus  universitatis,  sive 
in  civitate  sive  extra,  sicut  stadium  &  theatrum  & 
hujusmodi.  Item  est  quasi  tenementum  quod  majus 
est  commune,^  s.  quod   no   est  alicujus  singularis  per- 

*  "est  prsBsentent,"  Rawl.  MS.  C.  160.  |  ^  "m^jiis  communi  est,"  id. 
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In  the  same  manner  franchises  are  common,  which  do 
not  admit  of  division.  But  a  thing  is  properly  called 
common  which  [is  held]  in  union  with  others,  or  with 
others  in  union,  to  wit,  together,  and  such  a  common 
tenement  is  not  the  property  of  any  one  by  himself,  nor 
distinctly,  but  it  is  held  with  others  throughout  in  com- 
mon. Likewise  what  is  corporeal  and  of  its  nature 
divisible  between  coheirs  and  coparceners,  with  their 
common  consent  may  remain  undivided  for  themselves 
and  others  for  some  particular  use,  as  for  the  use  of  pas- 
ture or  digging,  and  the  use  will  be  for  each  person  in 
singulai*  and  by  himself  throughout,  and  the  tenement 
will  be  common  to  all  the  coparceners  and  throughout, 
and  not  distinct  to  any  individual  throughout,  but  in 
part.  And  hence,  whatever  contract  has  been  entered 
into  between  the  parties  with  their  common  consent, 
that  the  tenement  shall  remain  in  common,  it  cannot  be 
dissolved  or  divided  without  a  contrary  consent,  because 
nothing  is  so  agreeable  to  natural  equity,  &c.  Likewise 
a  thing  is  common  with  other  persons,  and  not  personal 
without  others,  and  which  does  not  admit  of  division, 
neither  with  the  consent  of  parties  nor  without,  such  as 
rights,  concerning  which  we  have  made  mention  above, 
according  to  what  may  be  s^en  in  the  right  of  presenta- 
tion, which  is  indivisible,  although  it  is  common.  And 
hence  either  all  must  consent  to  present  or  none,  because 
the  presentation  will  not  be  valid,  if  one  out  of  several 
opposes,  nor  is  plurality  or  the  majority  preferred,  nor 
the  right  of  primogeniture.  Likewise  a  tenement  may 
be  common  between  several,  who  are  not  coparceners  as 
respects  some  use,  nor  will  it  be  the  private  property  of 
any  one  person,  nor  will  it  be  common  to  certain  per- 
sons, but  of  some  corporation,  whether  in  a  city  or  out- 
side of  it,  as  a  race  ground  and  a  theatre  and  such  like. 
Likewise  there  is  a  kind  of  tenement  which  is  more 
common,  to  wit,  which  does  not  belong  to  any  single 
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4. 
Item  de 
pastara. 

f.  208  b. 
Britton,  1. 
ii.  ch.  xi. 
§15. 
Fleta,215. 


BonsB  per  se,  nee  in  communis  nee  alieujus  universita- 
tis  per  se,  sed  commune  omnium,  sicut  est  via  regia, 
littus  maris,  ufc  supra,  de  rerum  divisione  pleniiis. 
lUa  vero  quae  in  bonis  Dei  sunt,  &  de  quibus  superius 
dictum  est,  nuUius  hominis  sunt,  nee  possideri  possunt 
ab  homine  aut  vendi,  nee  ad  alium  transferri  possint, 
ut  fieri  possit  liberum  tenementum  alieujus,  nee  recu- 
perari  ut  liberum  tenementum. 

Item  dici  poterit  liberum  tenementum  alieujus  per 
se  vel  in  communi  piscaria  in  fxmdo  pprio:  ut  si  quia 
terra  possideat  propd  ripam  ex  utraq,  parte  aquae,  p  totu 
licebit  ei  piscari  sicut  in  libero  teiito  suo  sine  impedi- 
mento  alieujus,  &  si  quis  eum  impediverit,  facit  ei 
disseysina,  nee  copetit  ei  hoc  &cere  in  proprio  ex  ali- 
qua  impositione  servitutis,  ctim  nemini  serviet  fundus 
pprius.  Item  si  tatum  ex  altera  parte  prsedia  possi- 
deat ppe  ripam,  teutum  suum  erit  usq^  ad  filum  aquae, 
&  sua  erit  piscaria  &  jus  piscandi  sine  alio,  nisi  forte 
ita  sit  qu6d  servitute  imponat  fundo  suo,  qu6d  quis 
possit  piscari  cu  eo,  &  ita  in  comuni,  vel  q  alius  p  se 
ex  toto :  &  q  quis  sibi  ipsi  servitutem  imposuerit,  qu6d 
ipse  non  possit.  In  communi  ante  piscari  poterit  vici- 
nus  cum  vicino  ex  vicinitate  vel  p  certo  precio  vel  ex 
longo  usu  usq^  ad  similitudine  juris  pascendi  in  alieno. 
Ite  quid  dicetur  de  muliere,  quae  piscari  debeat  nomine 
dotis,  videndu  erit  utrii  assignetur  ei  aliqua  piscaria  p 
se  nomine  dotis,  hoc  erit  suum  liberum  tentum.  Si 
autem  piscari  debeat  in  communi  cum  waranto  suo  ra- 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  375 

person  by  himself,  nor  in  common,  nor  to  any  corporate 
body  by  itself,  but  is  common  to  all  mankind,  such  as 
the  king's  highway,  the  shore  of  the  sea,  as  above  has 
been  treated  of  more  fully,  concerning  the  division  of 
things.  But  those  things  which  are  amongst  the  goods 
of  God,  and  concerning  which  we  have  spoken  above, 
belong  to  no  man,  nor  can  they  be  possessed  or  sold  by 
any  man,  nor  can  they  be  transferred  to  another  so  as  to 
become  the  freehold  of  any  one,  nor  be  recovered  as  a 
freehold. 

Likewise  a  fishery  in  his  own  ground  may  be  said  to  be  .  *•. 
the  fipeehold  of  a  peraon  either  by  himself  or  in  common,  conceraL^ 
as  if  a  person  possesses  the  land  on  both  sides  of  a  river  pasture, 
close  to  its  banks,  it  will  be  allowable  for  him  to  fish  ^'  ^^®  ^' 
over  the  whole  as  in  his  free  tenement  without  impedi- 
ment from  any  one,  and  if  anybody  impedes  him,  he 
causes  him  a  disseysine,  nor  is  he  entitled  to  do  this  in 
his  own  property  upon  some  claim  of  an  easement,  as  no 
property  will  be  subject  to  an  easement  to  the  proprietor. 
Likewise  if  he  possesses  the  lands  only  on  one  side  close 
to  the  edge,  his  tenement  will  extend  to  the  mid-channel 
of  the  water,  and  it  will  be  his  fishery,  and  he  will  have 
the  right  of  fishing  without  any  other  person,  unless 
perchance  it  should  happen  that  he  imposes  an  easement 
on  his  own  land,  that  a  pei*son  may  fish  with  him,  and 
so  in  common,  or  that  another  may  fish  by  himself  over 
the  entirety,  and  that  a  person  should  impose  upon  him- 
self the  servitude,  that  he  should  not  be  able.  But  a 
neighbour  may  fish  in  common  with  a  neighbour  from 
neighbourhood,  or  for  a  certain  price,  or  from  long  use, 
afler  the  likeness  of  a  right  of  pasture  in  another's  land. 
Likewise  what  shall  be  said  of  a  woman,  who  ought  to 
fish  in  the  name  of  her  dower  ?  We  must  see  whether  a 
certain  fishery  has  been  assigned  to  her  by  itself  in  the 
name  of  dower,  this  will  be  her  free  tenement.  But  if 
she   ought  to  fish  in  common  with  her  warrantor  by 
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tione  SU89  tertise  pftrtis^  erit  piscaria  sua  liberu  tentum, 
s.  in  comtini  cum  waranto  sue.  Si  autem  concedatur 
ei  tertia  piscatio  p  se^  tempore  piscationis  suse  erit 
liberu  tentum  suum,  quamdiu  piscata  f uerit,  &  desinit 
esse  cum  piscari  desierit^  &  sic  incipit  &  desinit.  Si 
aute  cocedatur  ei  tertius  piscis,  nullum  habebit  liberu 
teiitu  in  piscaria.  Habebit  enim  in  numero  piscium, 
quasi  de  certo  redditu^  sicut  in  denariis.  Et  si  nullam 
habeat  in  hoc  casu  districtionem)  locum  habebit  assisa 
nov89  disseysinas,  quia  deficit  districtio.  Ite  potest 
quis  liberu  tefitu  habere,  eo  qu5d  in  possessione  est, 
du  tame  nomine  proprio,  licet  p  intrusione  vel  dissey 
sina,  versus  omnes  qui  jus  non  habent,  sed  versus  dnm 
pprietatis  non,  nisi  hoc  habeat  ex  tempore  q  sufficere 
possit  pro  titulo  cum  longa,  continua,  &  pacifica  sey- 
sina.  Ite  potest  quis  firmam  habere  seysinam  versus 
quosda  sicut  non  dominos  ex  tempore,  &  teneram  & 
infirma  erga  veros  dnos,  &  sic  liberu  tenementum  ver- 
sus quosda,  &  n5  versus  alios.  Ite  servus  in  statu 
libero  versus  omnes  dnos  &  non  dnos,  &  sub  potestate 
dominoru  existens  erga  no  dominos,  sed  erga  dominos 
non  nisi  in  casu. 

5.  Item  tenementoru  aliud  villenasfium,  &  viUena^dorum 

^Jg^jj^.  aliud  purum,  aliud  privilegiatum.  Purum  autem  ville- 
^um,  quod  nagiu  est,  q  sic  tenetur,  q  ille  qui  tenet  in  villenagio 
^.  ^^  '  sive  liber  sive  servus,  faciet  de  villenagio  quicquid  ei 
Britton,!.  prseceptum  fiierit,  nee  scire  debeat  sero  quid  facere 
iu^ch.ii.  debeat  in  crastino,  &  semper  tenebitur  ad  incerta. 
Talliari  aute  potest  ad  volutate  dni  ad  plus  vel  ad 
minus.    Ite   dare  merchetu   ad   filia  maritanda,  &  ita 
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reason  of  her  third  part,  her  fishery  will  be  a  free  tene* 
uient,  to  wit,  in  common  with  her  warrantor.  But  if 
there  be  granted  to  her  a  fishery  by  itself  as  her  thirds, 
during  the  time  of  her  fishery  it  will  be  her  free  tene- 
ment, as  long  as  she  fishes,  and  it  ceases  to  be  so  when 
she  ceases  to  fish,  and  so  it  begins  and  ends.  But  if 
there  be  granted  to  her  every  third  fish,  she  will  have  no 
freehold  in  the  fishery.  For  she  will  have  in  the  number 
of  the  fish  a  certain  rent,  just  as  in  money.  And  if  she 
hav6  no  right  of  distraint  in  this  case,  an  assise  of  novel 
disseysine  will  have  place,  because  a  distraint  fails. 
Likewise  a  person  may  have  a  free  tenement,  inasmuch 
as  he  is  in  possession,  provided  it  is  in  his  own  name, 
although  by  intrusion  or  by  disseysine,  against  all  who 
have  no  right,  but  against  the  lord  of  the  property  not 
so,  unless  he  should  have  this  for  a  time  which  may  suf- 
fice for  a  title,  with  long  and  continuous  and  peaceable 
possession.  Likewise  a  person  may  have  a  firm  seysine 
against  certain  persons,  as  against  persons  who  are  not 
the  lords,  from  time,  and  a  tender  and  weak  seysine 
against  the  true  lords,  and  so  a  freehold  against  some, 
and  not  against  others.  Likewise  a  serf  in  a  free  status 
[is  free]  against  all,  whether  they  are  his  lords  or  not, 
and  if  he  is  within  the  power  of  his  lords  against  those 
who  are  not  his  lords,  but  not  against  his  lords  except  in 
a  [special]  case. 

Likewise  of  tenements  another  is  a  villenage,  and  of       5. 
villenages  one  is  absolute,  another  is  privileged.     But  an  'Likemse 
absolute  villenage  is  that  which  is  so  held,  that  he  who  villenage, 
holds  it  in  villenage,  whether  he  be  a  free  person  or  a  1?^°^*. 
serf,  shall  do  of  villenage  whatever  he  is  ordered  to  do,  ded. 
nor  oughts  he  to  know  at  night  what  he  is  to  do  on  the 
morrow,  and  he  will  be  always  liable  to  uncertain  duties. 
But  he  may  be  talliaged  at  the  will  of  the  lord  more  or 
less.     Likewise  to  give  blood-money  (for  permission)  to 
give  away  his  daughter  in  marriage,  and  thus  he  will  be 
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ad  teneda  hujusmodi  ienta :  et  ideo  dicutur  liberi. 
Dare  aute  no  possunt  tenia  sua,  nee  ex  causa  dona- 
tionis  ad  alios  trasferre,  no  magis  quim  villani  pnri, 
et  unde  si  transferri  debeant,  restituunt  ea  dno  vel 
ballivo,  &  ipsi  ea  tradunt  aliis  in  villenagiu  tenenda. 
Ite  est  maneriu  dni  regis  &2dominicu  in  manerio,  &  sic 
plura  genera  hominu  in  manerio,  vel  quia  ab  initio, 
vel  quia  mutato  villenagio.  Sunt  enim  in  manerio 
dni  regis  mUites  &  liberfe  tenentes  p  servitium  mili- 
tare,  &  in  libero  sokagio.  Sunt  autem  adventitii,  qui 
eodem  modo  tenent,  p  cdventione  sicut  &  villani  sok- 
manni,  sed  tales  no  habet  privilegiu,  sicut  alii  villani 
sokmani,  nisi  tatu  convetione.  Et  unde  si  tales  ciUn 
aliis  queral,  non  dabitur  eis  privilegiu,  sed  tantiim 
sua  coventio.  Notandu  etia  inter  ceetera,  q  potest  quis 
habere  in  libero  tenemeto  jus,  &  gprietate,  &  feodum, 
&  alius  liberu  tentu.  Ite  unus  feodum  &  liberti  tene- 
metu,  &  alius  jus  merum.  Item  unus  hsec  omnia,  & 
alius  usum  fructum.  Item  unus  hsec  omnia,  &  uaum, 
&  alius  fructum,  &  ex  fructu  sive  redditu  liberttm 
tenementum,  &  sic  duo  (ut  videtur)  in  una  &  eadem 
re  redditum  &  liberum  tenementum.  Sed  revera  non 
in  eadem  re,  quia  tenementum  est  corpus,  de  quo  pve- 
nit  redditus,  &  sic  res  \ma  p  se.  Bedditus  autem,  qui 
de  tenemeto  gvenit,  una  res  est  p  se  &  unum  corpus. 
Item  de  hoc  q  dicit,  q  unus  habet  hsec  omnia  prgedicta 
&  etiam  usum,  &  alius  fructum,  videri  poterit,  ut  si 
quis  de  teuto  suo  quod  habet  in  dnico  &  excoluerit, 
dederit  alicui  aliquam  certa  parte  fructuu,  s.  tertiS 
garba  vel  quarts  garba  mod6  in  uno  capo,  mod6  in  alio, 
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kind  of  tenement,  and  therefore  they  are  called  free. 
But  they  cannot  give  away  their  tenements,  nor  transfer 
them  to  others  in  the  way  of  donation,  no  more  than 
absolute  villeins,  and  hence  if  they  ought  to  be  transferred, 
they  restore  them  to  the  lord  or  his  bailiff,  and  they 
deliver  them  to  others  to  be  held  in  villenage.  Likewise 
there  is  a  manor  of  the  lord  the  king  and  a  demesne  in 
the  manor,  and  thus  there  are  many  kinds  of  men  in  the 
manor,  either  because  so  from  the  beginning,  or  because  so 
upon  the  villenage  having  been  changed.  For  there  are 
in  a  manor  of  the  lord  the  king  knights  and  freeholders 
by  military  service,  and  in  free  sockage.  There  are  also 
adventitious  tenants,  who  hold  in  the  same  manner  by 
agreement  as  the  villein  sockmen,  but  such  persons  have 
not  a  privilege,  like  other  villein  sockmen  except  only  by 
an  agreement.  And  hence  if  such  persons  with  others  are 
plaintiffs,  a  privilege  is  not  allowed  them,  but  only  their 
agreement.  It  is  to  be  noted  also  amongst  other  things, 
that  a  person  may  have  in  a  free  tenement  the  right  and 
the  property  and  the  fee,  and  another  the  freehold. 
Likewise  one  the  fee  and  the  freehold,  and  another  the 
absolute  right.  Likewise  one  may  have  all  of  these  and 
another  the  usufruct  Likewise  one  may  have  all  of 
these  and  the  use,  and  another  the  produce,  and  of  the 
profits  or  the  rents  a  free  tenement,  and  so  two  as  it 
seems  may  have  in  one  and  the  same  thing  the  rent 
and  the  free  tenement.  But  in  truth  not  in  the  same 
thing,  because  the  tenement  is  the  body  from  which  the 
rent  is  derived,  and  so  is  one  thing  by  itself.  But  the 
rent,  which  is  derived  from  the  tenement,  is  one  thing 
by  itself  and  one  body.  Likewise  concerning  this  which 
is  said,  that  one  person  has  all  these  things  aforesaid  and 
even  the  use,  and  another  the  produce,  it  can  be  seen,  as  if 
a  person  from  his  tenement,  which  he  has  in  demesne  and 
has  cultivated,  should  give  to  some  one  some  certain 
part  of  the  produce,  to  wit,  every  third  sheaf  or  every 
fourth  sheaf,  at  one  time  in  one  field,  at  another  time  in 
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licet  campi  incerti  sint  quo  ano  excoli  debeat,  tame  q 
talis  pcipere  debeat,  ciim  campi  culti  sint,  habet  liberu 
teiitu,  &  ille  qui  solvit  code  modo.  XJnus,  s.  in  tento, 
&  alius  in  redditu. 

6.  Ex  hoc  qd  cotinetur  in  brevi,  s.  de  libero  tento, 
Uonibus^  datur  exceptio  teneti  cotra  assisa  &  cotra  querentem 
dehoc,  multis  modis.  Dicere  enim  poterit  cotra  querete,  q^ 
de  libero  q^eres  nuqua  fuit  in  seysina  de  tento  illo  sicut  de 
tenemento.  libero   tento   suo,  quavis   quodamodd   in   seysina.     De 

hoc  aute  q  dicil  suo,  videl  p  hoc  innuere,  q  si  querens 
aliquado  fuit  in  seysina,  in  seysina  fuit  nomine 
alieno  &  no  pprio.  Unde  cdm  querens  fundavit  inten- 
tione  sua  &  docuit  tenementum  esse  suum,  tenens,  si 
possit,  doceat,  illud  tepore  disseysinse  fuisse  alienu,  q 
multis  modis  facere  poterit,  sicut  ex  pcedetibus  videri 
poterit  manifesto.  In  hoc  aute  qd  dicitur  in  brevi,  de 
f.  209  b.  libero  tenemento,  competit  exceptio  tenenti  contra  que- 
rentem, sed  ad  omnes  non  ptinet  exceptio,  quia  licet 
justg  ejicere  possunt,  tamen  non  possunt  sine  judicio, 
licet  jus  habeant  ejiciendi.  Jus  tamen  habet  recenter, 
post  tempus  autem  nequaquam,  unde  si  verus  dSs 
allegaverit  qu5d  justfe,  replicari  poterit  qu6d  injuste, 
quia  sine  judicio.  Et  unde  si  verus  dominus  excipiat 
qudd  jus  habeat  et  liberum  tenementum,  et  injuste  et 
sine  judicio  ejectus  sit,  et  qudd  queres,  qui  injustfe 
ejecit,  feoduhi  et  liberum  tenementum  habere  non  pos- 
sit,  replicare  poterit  de  tempore,  qudd  verus  dominus 
liberum  tenementum  amisit  per  cursum  temporis,  per 
patientia  sive  neglig^ntiam  vel  p  impotentia. 

7.  Patientia  enim  longa  trahitur  ad  consensum,  et  iieg- 
t?^a^per  %®^*i*^  ^ive  dissimulatio  obolent^  injuriam.     Et  imde 


y  <* 
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another  field,  although  the  fields  are  uncertain  in  what 
year  they  ought  to  be  in  crop,  nevertheless  since  the  said 
person  is  entitled  to  receive  [his  sheaf]  whenever  the 
fields  are  under  cultivation,  he  has  a  free  tenement,  and 
he  who  pays  him,  in  the  same  manner.  One,  to  wit,  in 
the  tenement,  the  other  in  the  rentcharge. 

Upon  this  which  is  contained  in  the  writ,  to  wit,"  from        6. 

"  his  free  tenement,"  an  exception  is  allowed  to  the  tenant  po^^em- 

.  ,  r  1         ,   .  .  »ng  excep- 

agamst  the  assise  and  against  the  claimant  m  many  tions  on 

ways.     For  he  may  say  against  the  claimant,  that  the  ^^^the**{^t 
claimant  never  was  in  seysine  of  that  tenement  as  his  "  from  his 
free  tenement,  although  in  some  way  or  other  in  seysine.  ^J^^^' 
But  upon  this  that  it  is  said  "  from  his  "  he  appears  to 
intimate  by  these  words,  that  if  the  claimant  ever  was 
in  seysine,  he  was  in  seysine  in  the  name  of  another 
peraon  and  not  in  his  own  name.      Hence  when  the 
plaintiff  has  founded  his  statement  and  declared  the  tene- 
ment to  be  his  own,  let  the  tenant,  if  he  can,  show  that 
it  was  another  person's  tenement  at  the  time  of  the  dis- 
seyine,  which  he  may  do  in  various  ways,  as  may  be  seen 
manifestly  from  what  has  preceded.    But  upon  this  whichV 
is  said  in  the  writ  "  from  a  free  tenement,"  the  tenant !  f.  209  b. 
is  entitled  to  an  exception  against  the  claimant,  but  the ' 
exception  does  not  appertain   to   all  persons,   because ; 
although  they  may  justly  eject,  yet  they  cannot  do  so ! 
without  a  judgment,  although  they  hav^e  the  right  of  \ 
ejecting.     For  he  has  the  right  recently,  but  after  a  time 
by  no  means,  whence  if  the  true  lord  shall  except  that 
he  has  the  right  and  the  freehold  and  has  been  ejected 
unjustly  and  without  a  judgment,  and  that  the  claimant 
who  has  unjustly  ejected  him  cannot  have  the  fee  and  free 
tenement,  he  may  reply  upon  the  time,  that  the  true  lord  / 
has  lost  the  freehold  through  efflux  of  time,  by  sufferance  J 
or  negligence  or  by  powerlessnesa  ' 

For  long  sufferance  is  treated  as  consent,  and  negli- 
gence or  dissimulation  wipe  away  an  injury.    And  hence 


That  mif-     >/ 
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J°^^™      disseysitor  ctim  tempus  habeat  pro  se  et  quasi  lil^^XTim 
habuatra-  tenementum,  sine  brevi  et  sine  judicio   disseysiz-i     nort 
coMen^      potest.     Et  unde   si  fuerit   sine  judicio   disseysitufir    et 
BUDa.  portaverit  assisam,  non  obstabit  ei  exceptio  quid    Hl>o- 

rum  tenementum  non  habuit  querens,  ppter  usurpatio- 
nem   sine  judicio,   quantum  ad   verum    dominuro^     et 
ppter   tempus   quantum   ad   disseysitum.     Et   in     quo 
casu,   si   alius  k  vero    domino    post    tempus    ejecerit^ 
statim  post  disseysioam  vel  intrusionem  contra  ejec- 
tum  habet  exceptionem,  qu6d  tenens  liberum  tenemen- 
tum non  habuit,  exceptionem  de  libero  tenemento  non 
habebit,   &  ideo    statim,   quia   jus    non    habuit,   quod 
esse  posset   si  jus  haberet,  nee  etiam  obstabit  intru- 
sori    vel    disseysitori    exceptio    tenerse    seysinse    cotra 
intrusorem    vel    disseysitorem,    quia   nihil    ad   eos   de 
tenera  seysina  vel  alia,  ciun  nihil  ad  eos  ptineat  qu5d 
ejiciant    intrusorem    vel    disseysitorem    ppter    seysina 
qualem  prsehabita,  justa  vel  injustam,  cii  ad  disseysi- 
torem   no    ptineat    utrum   justa    sit  vel   injusta.     Et 
unde  ctim  tenens   disseysitor  nihil  juris  habuerit  vel 
intrusor,  &  ille  qui  nihil  juris  habuerit  eum  disseysi- 
verit,  si  disseysitus  restitutionem  p  assisam  qusesiverit, 
non  obstabit  ei  exceptio  liberi   tenementi  duabus  ra- 
tionibus,  tum  propter  commodum  possidendi,  turn  quia 
licet  posse&sor  &   disseysitor    in  re  possessa  jus  non 
habuerit,  nee  justam  seysina^  ille   qui  fiait  extra  pos- 
sessionem &  jus  non  habuit  petendi  nee  aliquam  actio- 
nem sine  judicio  ejecit,  ciun  p  actionem  no  potuit,  p 
judiciu  amittat  &  p  assisam,  non  obstante  aliqua  ex- 
ceptione    pprietatis   vel   tenerse    seysinsB,   quia  si  ego 
possidea  injuste  p  intrusions  vel  disseysinam,  non  fa- 
cio  p  hoc  injuriam  ei  qui  jus  n5  habet.     Et  unde  si 
ille  qui  jus  no  habet  petat  ^  me  in  judicio  petitorio 
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a  disseyaor  when  he  has  time  in  his  favour,  and  as  it  continued 
were  a  freehold,  cannot  be  disseysed  without  a  writ  and  Sme  i^  ^^ 
without  a  ludgment.   And  hence  if  he  be  disseysed  withi  ^^^^^  " 

I  coDBent. 

out  a  judgment  and  has  brought  an  assise,  the  exception 
.  shall  not  be  in  his  way  that  the  glajptiff  h^j  not  a  ^fA 
hold,  on  account  of  his  usurpationwithout  a  judgment  asl 
regards  the  true  lord,'^J  on  account' ^iSrjhe  tme'"airre-l 
gardsjlie  person  disseysedf  Shd^uTwEch  case,  li  an  -  / 
other  ^an  the  true  lord  has  ejected  him  after  some  time, 
forthwith  after  the  disseysine  or  intrusion  he  has  an  ex- 
ception against  the  person  ejected,  that  the  tenant  had 
not  the  freehold,  he  shall  not  have  an  exception  concern- 
ing the  freehold,  and  therefore  forthwith,  because  he  had 
not  any  right,  which  might  be  if  he  had  the  right,  nor 
will  the  exception  of  a  tender  seysine  against  an  in- 
truder or  disseysor  be  an  obstacle  to  the  intruder  or  dis- 
seysor,  because  it  does  not  concern  them  at  all  concern- 
ing a  tender  or  other  kind  of  seysine,  because  it  does  not 
appertain  to  them  that  they  should  eject  the  intruder  or 
disseysor  on  account  of  any  prior  seysine,  just  or  unjust, 
since  it  does  not  appertain  to  the  disseysor  whether  it  be 
just  or  unjust.  And  hence  since  the  tenant  disseysor 
or  intruder  has  no  right,  and  he,  who  has  no  right,  has 
disseysed  him,  if  the  person  disseysed  has  sought  resti- 
tution by  an  assise,  the  exception  of  a  freehold  shall  not 
be  an  obstacle  to  him  for  two  reasons,  as  well  on  account 
of  the  advantage  of  possession,  as  because,  although  the 
possessor  or  disseysor  has  no  right  in  the  thing  possessed, 
nor  a  rightful  seysine,  he,  who  was  out  of  possession  and 
had  no  right  of  claiming  nor  any  right  of  action,  has 
ejected  him  without  a  judgment,  when  he  could  not  by 
an  action,  he  shall  lose  it  by  a  judgment  and  an  assise, 
notwithstanding  any  exception  of  property  or  tender 
seysine,  because  if  I  possess  unjustly  by  intrusion  or  dis- 
seysine, I  do  not  cause  an  injury  to  him  who  has  no 
right.  And  hence  if  he  who  has  no  right  claims  from  me 
in  a  petitory  action  who  have  no  right,  it  is  not  suflScient 
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qui  jus  no  habeo,  no  sufficit  si  doceat  me  nihil  juris 
habere,  nisi  doceat  q  ipse  jus  habeat  p  q  sibi  compe- 
tere   debeat   actio.     Et   unde    si   nee  jus   habeat   nee 
actione,  quamvis  ego  jus  non  habeam,  cadet  assisa,  & 
remanebit   suo   loco   possessio.      Et   unde   non   habeat 
actionem,  si   me  p  vim  sine   judicio  ejecerit,  si  statim 
ipsum  rejecero,  non  recuperabit,  quia   non  habet  libe- 
rum    tenementum   ppter   temporis    brevitate    &    ppter 
teneram  seysina.     Et   si   mihi  p  assisam  novse  dissey- 
sinae  pquisivero  statim  vel  post  tempus,  excipiat  c5tra 
me  q  liberum  tenemetum  non  habuero  in  re,  quam  ab 
alio  injuste  possideo,  no  competit  ei  ista  exceptio,  sed 
ei   forte   quem   ejeci   injustfe  &  sine  judicio.     Et   cilm 
alienum   sit    liberum   tenementum,  no  acquiritur  que- 
f.2io.     pg^j   exceptio    de   alieno  jure,   cdm    injuriosa   sit   ejus 
possessio.     Et  unde  merito  ctim  extra  possessions   po- 
situs  jus  n5  habeat  nee  actione,  si  sibi  seysina  injuste 
&  sine  judicio   usurpaverit,  exceptione  no  habebit,  nee 
debet  esse  melioris  coditionis  qusUn  verus  dns,  qui  ciim 
injustfe  &  sine  judicio   ejectus    fuerit,  post   logu  inter- 
vallu  vel   post   impetratione,  seysina   sua   sine  judicio 
sibi  usurpaverit  quavis  justfe,   injustfe  tame,  quia  sine 
judicio.      Et    unde    si    dissej-sitor    petat    versus   veru 
dnm   p   assisa,   &,   dns    excipiat   contra   disseysitore   q 
liberii  tenemetum   no   habuit,  no  obstabit  ei   exceptio, 
quin    recuperat  p  assisam.     Item    ad  primu  casum   de 
intrusore  &;  disseysitore  petentibus  restitution^  p  assi- 
sam   c5tra    suu    disseysitore,  omnis   qui  in  possessione 
fuerit,  licet  jus  non  habeat,  majus  jus  habet  eo,  q  est 
extra  possessione,  &  ided  jug  no  habet.     Unde  si  majus 
jus  habeat,  sequit  q  jus  habet,  &  majus  eo,  qui  jus  non 
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for  him  to  show  that  I  have  no  right,  unless  he  shows 
that  he  has  a  right  whereby  he  is  entitled  to  an  action. 
And  hence  if  he  has  neither  the  right  nor  a  right  of 
action,  although  I  have  not  the  right,  the  assise  will  fail, 
and  the  possession  will  remain  in  its  place.  And  hence 
he  would  not  have  a  right  of  action,  if  he  should  eject 
me  by  force  without  a  judgment,  if  I  should  immediately 
reject  him,  he  will  not  recover,  because  he  has  not  a^free- 
hold  on  account  of  the  shortness  of  the  time  and  on  ac- 
count of  his  tender  seysine.  And  if  I  shall  sue  for  the 
thing  by  an  assise  of  novel  disseysine  forthwith  or  after 
a  time,  he  may  except  against  me  that  I  have  not  a  free 
hold  in  the  thing,  which  1  possess  unjustly  from  another, 
that  exception  is  not  allowable  to  him,  but  to  that  person 
perhaps  whom  I  have  ejected  unjustly  and  without  a 
judgment.  And  since  the  freehold  is  another's,  the  claim- 
ant does  not  acquire  an  exception  concerning  another's 
right,  since  his  possession  is  um^ghtful.  And  hence  de-  f.  210. 
servedly,  since  being  placed  out  of  possession  he  has  no 
right  nor  a<5tion,  if  he  has  usurped  to  himself  seysine  un- 
rightfully and  without  a  judgment,  he  shall  not  have  an' 
exception,  nor  ought  he  to  be  in  a  better  condition  than 
the  true  lord,  who,  when  he  has  been  ejected  unjustly 
and  without  a  judgment,  after  a  long  interval  or  after 
suing  out  a  writ,  has  usurped  to  himself  his  seysine 
without  a  judgment  although  justly,  unrightfully  how 
ever,  because  without  a  judgment.  And  hence  if  thi 
disseysor  claims  against  the  true  lord  by  an  assise,  and 
the  lord  excepts  against  the  disseysor  that  he  had  not 
the  freehold,  the  exception  will  be  no  obstacle  to  him,  to 
prevent  his  recovering  the  thing  by  an  assise.  Likewise 
upon  the  first  case  of  an  intruder  and  disseysor  seeking 
restitution  by  an  assise  against  their  own  disseysor, 
every  one  who  is  in  possession,  although  he  has  not  the 
right,  has  more  right  than  he  who  is  out  of  possession 
and  therefore  has  no  right.  Hence  if  he  has  more  right, 
it  follows  that  he  has  some  right,  and  more  right  than 
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habet,  ppter  possessionem.  Et  unde  videtur,  ^  habeat 
quasi  liberum  tenementum  contra  eum  qui  jus  non 
habei  Si  autem  disseysitor  secundus  ppter  negligen- 
tia  primi  disseysitoris  quasi  liberu  tenemetu  (ut  prse- 
dictum  est)  habere  inceperit,  si  sine  judido  ejectus 
fuerit,  sive  k  vero  duo  sive  k  primo  disseysitore,  sey- 
sinam  recuperabit,  non  obstate  exceptione  de  libero 
tenemeto.  Et  unde  videl  ex  praemissis,  g.  licet  com- 
petat  exceptio  c5tra  qu^rete  aliquado  de  libero  tene- 
meto, no  tame  cdpetit  cuUibet  de  populo  ut  ilia  oppo- 
nat,  non  magis  qukm  exceptio  bastardies  vel  servitutis 
in  suis  casibus,  ut  superiiis  dictu  est.  Item  etsi  ali- 
quadd  copetat  ei  replicatio  cotra  exceptione,  tame  no 
copetit  cuilibet^  ut  ilia  opponat,  sicut  videri  poterit: 
si  vir  alique  feoffaverit  de  hsereditate  uxoris,  &  viro 
prsemortuo^  si  uxor  petat  p  breve  de  ingressu,  &  ex- 
cipiatur  cotra  ipsam  de  dono  suo  simul  cu  viro, 
replicare  poterit  ^  viro  suo  cotradicere  non  potuit,  & 
sic  recuperabit.  Si  autem  mortua  muliere  extra  sey- 
sina,  sit  hseres  qui  petat  p  consimile  breve  de  in- 
gressu, non  habebit  locu  in  psona  sua  ppter  replica* 
tione,  quae  ad  ipsum  nd  ptinet  &  quae  cdpetit  matri, 
ut  si  petat  &  excipiatur  de  dono,  ipse  replicare  non 
potest  sicut  posset  mater  si  viveret,  quia  p  hoc  q^ 
dicitur  in  brevi,  &  cui  mater  mea  contradicere  non 
potuit,  videtur  p  hoc  qu6d  matri  competiit  talis  re- 
plicatio &  no  haeredi,  ut  infra  videri  poterit  in  tractatu 
de  ingressibus. 
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he  who  has  no  right,  on  account  of  the  possession. 
And  hence  it  seems,  that  he  has  a  kind  of  freehold 
against  him,  who  has  no  right  But  if  a  second  dis- 
seysor  on  account  of  the  negligence  of  the  first  disseysor 
begins  to  have  as  it  were  a  freehold  (as  aforesaid),  if  he 
be  ejected  without  a  judgment,  whether  by  the  true  lord 
or  by  the  first  disseysor,  he  shall  recover  seysine,  not- 
withstanding an  exception  concerning  the  freehold.  And 
hence  it  seems  from  the  premises,  that  although  an  ex- 
ception is  admissible  against  a  claimant  sometimes  on 
the  ground  of  freehold,  it  is  not  however  allowable  to  any 
person  whatsoever  to  raise  it,  no  more  than  an  exception 
of  bastardy  or  of  serfdom  in  their  own  cases,  as  said 
above.  Likewise  although  a  replication  to  the  exception 
is  admissible  sometimes,  yet  it  is  not  allowable  to  every 
person  to  raise  it,  as  may  be  seen ;  if  a  husband  has  en- 
feoffed any  one  with  the  inheritance  of  his  wife,  and  the 
husband  having  predeceased  her,  if  the  wife  claims  by  a 
writ  of  entry,  and  an  exception  be  raised  against  her 
upon  the  ground  of  her  gift  together  with  her  husband, 
she  may  reply  that  she  could  not  gainsay  her  husband, 
and  so  she  shall  recover.  But  if  the  woman  having  died 
when  out  of  seysine,  there  be  an  heir  who  claims  by  a 
similar  writ  of  entry,  he  shall  not  have  a  place  in  his 
own  person  on  account  of  the  replication,  which  does  not 
pertain  to  him,  and  which  was  allowable  to  his  mother, 
as  if  he  should  claim  and  an  exception  be  raised  on 
account  of  the  gift,  he  cannot  reply,  as  his  mother  could, 
if  she  were  alive,  because  of  the  phrase  which  is  used  in 
the  writ,  "  and  which  my  mother  could  not  gainsay,"  it 
seems  from  this  phrase  that  such  a  reply  was  allowable 
to  the  mother,  and  not  to  the  heir,  as  may  be  seen  below 
in  the  treatise  on  entries. 
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1. 
Si  dissey- 
s^tus  post 
longam 
intervallum 
autoritate 
propria 
seysinam 
snam  sine 
judicio 
sibi  uBor- 
paverit. 


f.  210  b. 


Cap.  XXIX. 

Videamus  quae  poena  teneat  eos,  qoi  seysinam  suam 
in  causa  spoliationis  sine  judicio  post  tempus  sibi 
viribus  usurpaverit/  intrusor  ver6  vel  disseysitor  erit 
restituendus,  non  obstate  aliqua  exceptione  pprietatis. 
•Et  si  obstare  no  debeat  exceptio  ^prietatis  in  psona 
veri  dui,  ut  si  dicat  justfe  disseysivi  vos,  quia  tene- 
metu  meu  est  &;  ego  dns,  &  tu  nullu  libera  tenemetu 
habere  potes,  quia  non  babes  ingressionem  nisi  p  in- 
trusionem  vel  disseysina,  ista  exceptio  no  valebit  ei, 
quavis  justd  se  ponat  in  seysina  quantum  ad  jus, 
injustfe  tamen  hoc  facit,  quia  sine  judicio,  ut  supra 
dictum  est  prills  enim  cognoscedu  est  de  vi  qua  de 
ipsa  pprietate.  Eode  modo  si  servit^  objicial,  priiis 
cognoscedum  est  de  vi,  quam  de  coditione,  ut  si  ille 
objiciat  servitutem  qui  nihil  juris  habet  in  corpore,  ut 
supra  plenius  de  exceptione  servitutis.  Ad  hoc  autem 
ffiwjit  ratio,  ut  si  scripto  hajredi  objiciatur  qu6d  testa- 
mentum  falsum  sit  vel  inofficiosum,  vel  q  testator 
servus  fuerit,  nihilominus  scriptus  haeres  mitti  debet 
in  possessionem,  nee  refert  utrum  jus  habet  in  re  vel 
no  quoad  restitutionem,  dummodo  cotra  juris  ordinem 
fuit  spoliatus,  vel  sine  judicio  &  alibi.  Si  ad  verum 
dominum  violentei'  possessio  pervenerit,  i.  p  vim  & 
sine  judicio,  &  ubi  conqueri  deberet,  facit  se  judicem 
&  ejicit  disseysitorem,  malae  fidei  possessor,  i.  dissey- 
sitor indistincte,  i.  non  obstante  aliqua  exceptione  k 
vero  dno  opposita,  possessionis  commodum  reportabit. 
Et  alibi,  quod   dns,    qui   dejecit  vel  spoliavit,   cogitur 
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Chapter  XXIX. 

Let  us  see  what  penalty  binds  those,  who  have  usurped        i- 
by  force  to  themselves  after  some  time  without  a  judg-  disseysed 
ment  their  own  seysine  in  a  cause  of  spoliation,   the^^^raiong 
intruder  however  or  disseysor  will  have  to  be  restored,  of  his  own 
notwithstanding  any  exception  of  propei-ty.     And  if  an  authority 
exception  of  property  in  the  person  of  the  true  lord  to  himself 
ought  not  to  be  in  the  way,  as  if  he  should  say,  "  I  have  ^'fj^^J""*^ 
\  "  justly  disseysed  you,  because  the  tenement  is  mine  and  judgment. 
\  "  I  am  the  lord,"  and  you  can  have  no  freehold,  for  you 
1  have  no  ingress  except  by  intrusion  and  disseysine,  that 
^  exception  will  not  avail  him,  although  he  puts  himself 
1  justly   into   seysine   as   fai*  as   the  right  is  concerned, 
but  he  does  it  unrightfully,  because  he  does  it  without  a 
\{judgment,  as  aforesaid,  for  cognisance  ought  to  be  had 
I  of  the  violence  before  the  property.     In  the  same  way 
if  serfdom  is  objected,  cognisance  must  be  had  of  the  ^-  210  b. 
violence  before  the  condition,  as  if  he,  who  has  no  right 
over  the  person,  should  raise  the  objection  of  serfdom,  as 
has  been  said  above  more  fully  on  the  exception  of  serf- 
dom.    Reason  also  accords  with  this,  as  if  it  be  objected 
to  an  heir  under  a  writing  that  the^ testament  is  false  or 
undutiful,  or  that  the  testator  was  a  serf,  nevertheless 
the  heir  under  the  writing  ought  to  be  put  into  posses- 
sion, nor  does  it  matter  whether  he  has  the  right  in  the 
thing  or  not  as  regards  the  restitution  of  it,  provided 
he  has  been  despoiled  contmry  to  the  order  of  right,  or 
without  a  judgment  and  otherwise.     If  the  possession 
has  come  into  the  hands  of  the  true  lord  by  violence, 
through  force  and  without  a  judgment,  and  when  he 
ought  to  complain,  he  makes  himself  a  judge  and  ejects 
the  disseysor,  the  possessor  in  bad   faith,  that  is  the 
disseysor,  indiscriminately,   that  is  notwithstanding  an 
exception  has  been  raised  by  the  true  lord,  will  reap  the 
benefit  of  the  possession.     And  otherwise,  seeing  that  the 
lord  who  has    deprived  or  ejected  him,  m  compelled  to 
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restituere  possessionem  ei  quern  ejecit,  licet  dominus 
ab  eo,  qui  dejedt*  vi,  clam  vel  precario  possiderit.* 
Item  alibi,  qu6d  ille  qui  &  me  vi  possidebat,  i.  p  dis- 
seysinam,  ab  alio  qui  jus  non  habuerit  fuerit  spoliatus, 
habebit  restitutionem  p  assisam.  Poena  autem  erit 
spoliatoris,  ut  si  sua  sit  res  cujus  seysinam  sibi  sine 
judicio  usurpavit,  qu6d  illam  spoliator  restituat  cum 
fructibus  receptis  &  percipiendis :  vix  tamen  super 
proprietatem  imposterum  audiendus.  Si  autem  aliena, 
illam  eodem  modo  restituat,  nunquam  postmodum  nee 
super  possessione  nee  super  proprietate  audiendus. 


Cap.  XXX, 

1.  Competit  multotiens  exceptio  tenenti  contra  queren- 

De  trans-    tem  ratione  tenement!,  ut  si  ille,  qui  queritur,  liberum 
bus,  et  obi  tenementum  habere  non  potent,  sed  alius,  ut  si  custos 
?®*^^*^*vel  firmarius,  creditor,  vel  servus,  querantur,  &  petant 
gressionem  restitutionem   p   assisam,  non   competit  eis  assisa,  sed 
to^te^    domino  proprietatis  cujus  nomine  fuerint  in  possessione, 
minatam     quia  actionem  illorum  elidit  exceptio  liberi  tenements 
modura^     Item    competit     exceptio    tenenti    ratione    tenementi 
assisse.       &  rei,  quse   sacra  est   &  sancta,  sicut   sunt   loca  Deo 
Bntton,      dedicata,  &  quae  ab  aliquo  possideri  no  possunt,  &  ided 
Fleta^2d8.  nulli   competit  assisa,  &   in   quo  casu   cadit   assisa,  & 
non  breve,  et  vertitur  assisa   in  juratam  ad  inquiren- 
dum de  transgressione,  si  facta  fuerit  in  re  sacra,  quia 
ibi  nulla  disseysina,  ut  per  juratam  emendetur  trans- 
gressio,  &   uterq,    tam   querens   qu^   transgressor   in 
misericordia,  s.  querens   pro   falso    clamore,    &    trans- 
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restore  the  posse&sion  to  him,  whom  he  has  ejected, 
although 'the  lord  has  possessed  it  surreptitiously  or  pre- 
cariously from  him,  who  has  ejected  him  by  violence. 
Likewise  otherwise  seeing  that  he  who  has  possessed  it 
from  me  by  violence,  that  is  by  disseysine,  if  he  was 
despoiled  by  another,  who  had  no  right,  shall  have  resti- 
tution by  an  assise.  But  the  penalty  of  the  despoiler 
shall  be,  that  if  the  thing  be  his  own  of  which  he  has 
usurped  seysine  to  himself  without  a  judgment,  that  the 
despoiler  shall  restore  it  with  the  produce  which  has 
been  received  and  is  to  be  received;  and  shall  with 
difficulty  be  heard  on  the  question  of  property  in  future. 
But  if  it  be  another's  property,  he  shall  restore  it  in  the 
same  way,  and  shall  never  subsequently  be  heard  on  the 
question  of  possession  or  of  property. 


Chapter  XXX. 

A  tenant  is  on  many  occasions  entitled  to  an  exception       i. 
against  a  claimant  by  reason  of  the  tenement,  a^if^e^^®g*"j„j^ 
who^  complains  cannot  have^the  freehold,  but  another  when  the 
has  it,  as  if  a  keeper  or  farmer,  a  credilbf  or  a  serf  arejl^nto^atpe/. 
plaintiffs  and  seek  restitution  by  an  assise,  they  are  not;  pass  t«r- 
entitled  to  an  assise,  but  the  lord  of  the  property  is  so  inj™ju^^  and 
whose  name  they  are  in  possession,  because  the  excep-'^^*  after 
tion  of  freehold  parries  their  action.     Likewise  a  tenant  of  an  a*- 
is  entitled  to  an  exception  by  reason  of  the  tenement  ^^^®- 
and  of  the  thing,  which  is  sacred  and  hallowed,  such  as 
are  places  dedicated  to  God,  and  which  cannot  be  pos- 
sessed by  any  one,  and  on  that  account  no  one  is  entitled 
to  an  assise,  and  in  which  case  an  assise  fails,  and  there 
is  no  writ,  and  the  assise  is  turned  into  a  jury  to  inquirOj 
concerning  the  trespass,  if  it  has  been  made  on  consecrated^ 
ground,  because  there  is  there  no  disseysine,  so  that  the/ 
trespass  may  be  amended  by  a  jury,  and  both  parties,, 
the  claimant  as  well  as  the  trespasser,  are  amerciable,  tc^ 
wit,  the  claimant  for  his  false  claim,  the  trespasser  for  hiif 
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gressor  pro  transgreasione.  Item  si  tenementum  fiierit 
universitatis  vel  publicum,  &  in  civitate  vel  burgo,  si 
ibi  fuerit  aBdilScatum  vel  praBSumptum,  ad  dominum 
regem  pertinet  emendatio.  Et  erit  ibi  potiils  trans- 
gressio  &  purprestura,  qu^m  aliqua  disseysina.  Si 
autem  via  publica,  vel  regia  extra  civitatem  vel  bur- 
gum,  eodem  modo  pertinet  ad  regem  emendatio.  Si 
aute  locus  fuerit  comunis  alicujus  univeraitatis,  extra 
civitatem  vel  burgum,  qui  deputatus  sit  ad  aliquem 
usiun  communem,  hie  erit  transgressio  &  non  dissey 
sina,  &  fiat  judicium  ut  supra. 

Cap.  XXXI. 

1.  Datur   etiam   exceptio  tenenti  conti*a  querentem  ex 

ceptio^da-  i^ominatione   villse,  dicitur   enim,  de   libero   tenement© 

tur  tenenti,  suo  in  tali   villa,  ut  licet   non   sit    error   de   tali  loco, 

fue™n™  tamen   errare    poterit    quis,  ut   si   credat   tenementum 

mine  villa,  esse  in  uno  coui  vel   in  una  villa,  cilm  sit  in  alio  com 

.?"^*''^'.      vel  in  alia  villa.     Item  quia  credit  quis  unicam  man- 

§  4.  sionem  esse  villam,  ctim  non   sit.      Et  unde  videndum 

Fieto,  242.  ^^^  ^^^   g-£   mansio,  &  quid    sit  villa.     Et  sciendum, 

qu6d  de  jure  gentium  agris  sunt  termini  positi,  aedificia 

sunt   coUata   sive  vicinata,  &   ex    qua  coUatione  fiunt 

civitates   &   villse,  &    ex  pluribus    aedificiis  coUatis   & 

vicinatis,  &   non  ex   uno^  fedificio    constructo.^    Ut  si 

quis    in   agris    unicum   faciat    edilScium,  non   erit   ibi 

villa,  sed  cum  ex  processu  temporis  inceperint  coadju- 

vari  &  vicinari  plura  sedificia,  incipit   esse  villa,  &  sic 

poterit  tenementum  esse  in    tali  villa  &  non  prills^  & 

tamen  villa   ad   quam    priiis   ager  ille   pertinebat  non 

desinit   esse  villa,  sed  utraq,  stat  in   suo  nomine,  &  sic 

villa  ultim6  vicinata  habet  suos  terminos,  &  sua  tene- 

»  «  uuico,"  MS.  KawL  C.  1 60.        |      «  "  constitutfie,"  id. 
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trespass.     Likewise  if  the  tenement  has  been  that  of.  a  | 
corporation  or  public,  and  in  a  city  or  a  borough,  if  it{ 
has  been  built  upon  or  encroached  upon,  the  correction 
will  appertain  to  the  lord  the  king.     And  there  will  be 
there  rather  a  trespass  or  a  purpresture  than  a  dissey- 
sine.     If  also  it  should  be  a  public  road  or  the  king's 
highway  outside  a  city  or  a  borough,  in  the  same  way 
the  correction  appertains  to  the  lord  the  king,  but  if  the 
place  should  be  the  common  ground  of  a  corporation,  , 
outside  a  city  or  a  borough,  which  has  been  deputed  for  : 
some  common  use,  here  there  will  be  a  trespass  and  not ! 
a  disseysine,  and  let  judgment  take  place  as  above.  ; 

Chapter  XXXI. 

An  exception  is  allowed  to   the  tenant   against  the     f- 211. 
claimant,  if  there  be  an  error  in  the  name  of  the  vill,  as  xhat  the 
although  there  be  no  error  concerning  such  a  place,  ne-  tenant  is 
vertheless  a  person  may  make  an  error,  as  if  he  believes  an  excep- 
the  tenement  is  in  one  county  or  in  one  vill,  when  it  is  ^^^^>  ^ 
in   another   county   or   in  another  vill.      Likewise  be-  an  error 
cause  a  person  believes  that  a  single  mansion  is  a  vill,  J^  the  name 
when  it  is  not.      And  hence  we  must  consider  what  is  ship, 
a  mansion,  and  what  is  a  vill.      And  it  is  to  be  known 
that  under  the  law  of  nations  boundaries  are  set  to  fields, 
edifices  are  connected  or  built  near  one  another,  and  from 
which  connection  cities  and  vills  are  formed,  and  from 
several   edifices   connected   together  or  adjoining  each 
other,  and  not  from  one  edifice  constructed.    As  if  a  per- 
son should  build  a  single  edifice  in  the  fields,  there  will 
not  be  there  a  vill,  but  when  in  process  of  time  several 
edifices  have  begun  to  be  built  adjoining  to  or  neigh- 
bouring to  one  another,  there  begins  to  be  a  vill,  and  so 
a  tenement  may  begin  to  exist  in  such  a  vill  and  not  be- 
fore, and  nevertheless  the  vill  to  which  that  field  for- 
merly pertained,  does  not  cease  to  be  a  vill,  but  each 
stands  in  its  own  name,  and  so  the  vill  with  its  last 
cluster  of  edifices  has  it  boundaries  and  its  definite  tene- 
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menta  diffinita.  Oportet  qu6d  tenementum  ita  sit  in 
una  qu6d  non  sit  in  alia^  ut  si  fuerit  in  villa  pritu3 
vidnata,  sit  in  una  tantiim  &  non  in  alia.  Si  autem 
in  villa  'posterius  fundata,  sic  esse  poterit  in  utraqt 
sive  qualibet  earum  p  se.  Sed  non  sunt  ita  in  una 
quin  sint  in  alia  primd  vicinata,  habita  consideratione 
ad  prioritatem,  quia  id  quod  priiis  dignius  est,  &  ita 
poterit  tenementum  esse  in  una  villa  4&  in  alia,  sed 
non  convertitur,  quia  id  quod  est  in  villa  pritis  vid- 
nata,  non  erit  in  villa  quae  posterius  fundatur,  &  sic 
in  una  &  non  in  alia,  ratione  &  privilegio  prioitatis. 
Sed  id  quod  est  in  villa  posterius  vidnata  &  fundata 
continebitur  in  villa  pritis  vicinata,  &  sic  esse  poterit 
tenemetum  omnind  in  utraq^  villa,  &  ita  in  una  qu6d 
nihil  in  alia,  sive  sint  ibi  diversi  com  &  diversa  feoda 
&  diversa  dominia.  Item  poterit  esse  tenementum  in 
una  villa  &  in  alia,  sed  distingui  debet  quantum  in 
una  quantum  in  alia:  sed  si  totum  sit  in  una  ex 
duabus,  sed  dubitetur  in  qua,  &  querens  mentionem 
faciat  in  brevi  de  utraq^,  dicendo  quod  in  tali  villa  & 
in  tali,  videtur  quibusdam  q  non  sufficit  si  pbet  tene- 
mentum esse  in  una,  nisi  probaverit  tenementum  esse 
in  utraq,,  &  si  defecerit,  qu5d  ex  toto  cadat  assisa^ 
ciuu  teneatur  probare  duo,  &  defecerit  in  uno.  Sed 
quoniam  ita  temperare  debemus  negotium,  qu6d  res 
magis  valeat  qutUn  pereat,  &  j^cedet  assisa  pro  eo  qu5d 
totum  tenementum  est  in  una,  sive  fadat  p  querente, 
sive  contra  ipsum,  &  pro  ea  parte  in  qua  defecerit, 
sit  in  misericordia  pro  falso  clamore,  &  eodem  modo 
fiet,  si  nee  in  una  nee  in  alia,  &  sic  in  neutra.  Si 
ante   solumodo    unicd  mansio   ibi   faerit,  non   erit  ibi 
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ments.  It  in  necessaiy  that  the  tenement  shall  be  so 
entirely  in  one  vill  as  not  to  be  in  another,  as  if  it  be  in 
a  vill  of  a  prior  duster  of  edifices,  it  should  be  in  one  vill 
only,  and  not  in  another.  But  if  it  be  in  a  vill  subse- 
quently founded,  it  may  be  so  in  both  or  in  either  of  them 
by  itself.  But  they  are  not  so  entirely  in  one  but  they 
may  be  in  another  cluster  of  edifices,  regard  being  had  to 
priority,  because  that  which  is  first  is  more  worthy,  and 
so  a  tenement  may  be  in  one  vill  and  in  another,  but  it 
is  not  convertible,  because  that  which  is  in  a  vill  of  a 
prior  cluster  of  edifices,  will  not  be  in  a  vill  which  is 
founded  afterwards,  and  so  in  one  and  not  in  another  by 
reason  of  and  through  privilege  of  priority.  But  that 
which  is  in  a  vill  of  a  subsequent  cluster  of  edifices  subse* 
quently  built  shall  be  contained  in  a  vill  of  a  prior  cluster 
of  edifices,  and  so  a  tenement  may  be  altogether  in  both 
vills,  and  so  in  one  as  not  to  be  at  all  in  the  other,  if 
there  be  there  different  counties  and  different  fees  and 
different  demesnes.  Likewise  a  tenement  may  be  in  one 
viQ  and  in  another,  but  it  ought  to  be  distinguished  how 
much  in  one  and  how  much  in  the  other,  if  however  it  be 
altogether  in  one  out  of  two,  but  it  be  doubted  in  which, 
and  the  claimant  makes  mention  in  the  writ  of  both,  in 
saying  that  it  is  in  such  a  vill  and  in  such  a  vill,  it  ap- 
pears to  some  that  it  is  not  sufiicient  if  he  proves  the 
tenement  to  be  in  one,  unless  he  proves  it  to  be  in  both, 
and  if  he  fails,  that  the  assise  fails  altogether,  since  he  is 
bound  to  prove  both,  and  has  failed  in  one.  But  since 
we  ought  to  regulate  the  matter  so  that  the  substance 
should  prevail  rather  than  perish,  the  &ssise  also  shall 
proceed  on  the  ground  that  the  whole  tenement  is  in  one 
vill,  whether  it  makes  for  the  claimant  or  against  him, 
and  for  that  part  in  which  he  has  fitiled  let  him  be 
amerced  for  his  false  claim,  and  in  the  same  way  shall  it 
be,  if  the  tenement  is  neither  in  one  nor  the  other,  and  so 
in  neither.  But  if  there  be  only  a  single  mansion  there, 
there  will  not  be  a  vill  there,  and  therefore  the  assise 
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villa,  &  ide6  cadit  ibi  assisa.  Item  cadit  assisa  ai 
error  fuerit  in  nomine  villse,  vel  in  sillaba  vel  in 
litera,  quae  veritatem  nominum  inducunt,  ut  supra  de 
erroribus  plenids.  Item  quandoque  cadit  breve  &  non 
assisa,  ut  si  tenens  excipiat  contra  breve  ita,  qu5d 
tenementum  non  est  villa  ^  in  brevi  comprehensa,  sed 
in  alia,  &  querens  dicat  contrarium,  per  officium  judicis 
inquiratur  (prestito  sacramento)  utrum  tenementum 
sit  in  una  vel  in  alia,  &  sive  dicant  juratores  qudd  hie 
vel  ibi,  tamen  ppter  hoc  non  terminatur  negotiu,  quia 

BrittonJ.    exceptio  opponitur  contra  breve  &  non  contra  assisam. 

c  ^  xvii.  jj^  J jg^  ^^^  assisa,  &  non  erit  locus  joco  partito  si 
partes  coasentire  vellet,  qu6d   unus   amittat  si  ita  sit, 

f.  211b.  &  si  non  sit,  quod  alius  lucretur.  Quia  si  juratores 
dicant  qu5d  tenementum  non  sit  in  villa  in  brevi 
nominata,  cadit  breve  &  non  assisa.  Et  unde  ad  con- 
simile  breve  redire  poterit,  sive  petat  licentiam  rece- 
dendi  de  brevi  suo  &  habeat,  sive  sine  licentia  k  brevi 
illo  se  retrahat.  Quia  quicuq,  propter  breve  male 
impetratum,  sine  licentia  k  brevi  se  retraxerit,  propter 
hoc  se  non  retrahat  ab  actione.  Si  autem  dicant 
juratores  qu6d  tenementum  est  in  villa  in  brevi  nomi- 
nata, sive  ita  sit,  vel  qudd  sit  in  alia,  procedet  assisa, 
&  p  assisam  terminabitur  negotium,  &  non  erit  locus 
convictioni :  quia  utraq,  pars  de  hoc  se  posuit  in  jura- 
tam.  Nee  si  propter  hoc,  qu6d  juratores  dixerint  quod 
tenementum  sit  in  alia  villa,  si  subtraxerit  querens  & 
egerit  per  aliud  breve,  &  p  alios  juratores  forte,  & 
ipse  dicant  contrarium  juratoribus  primis,  ctim  nulla 
sit  opposita  talis  exceptio  k  tenente,  nihilominus  pro- 
cedet assisa.  Nee  primi  juratores  per  hoc  convincuntur 
de  perjurio,  nee  ulteriiis   curandum  est  de  tali  excep- 


1 "  in  villa,"  MS.  Rawl.  C.  160. 
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there  fails.  Likewise  the  assise  fails  if  there  be  an  error 
in  the  name  of  the  vill,  or  in  a  syllable  or  in  a  letter, 
which  import  the  truth  of  the  names,  as  above  concern- 
ing errors  more  fully.  Likewise  sometimes  the  writ  fails 
and  not  the  assise,  as  if  the  tenant  should  except  to  the 
writ  thus  that  the  tenement  is  not  [in]  the  vill  comprised  in 
the  writ,  but  in  another,  and  the  claimant  should  say  the 
contrary,  let  inquiry  be  made  through  the  office  of  the 
judge  (upon  the  administration  of  an  oath)  whether  the 
tenement  is  in  one  or  in  the  other,  and  whether  the  jurors 
say  that  it  is  here  or  is  there,  nevertheless  the  business 
is  not  thereby  terminated,  because  the  exception  is  taken 
to  the  writ,  and  not  to  the  assise.  And  therefore  the  ' 
assise  stands,  and  there  will  be  no  place  for  an  alterna- 
tivo  bargain,  if  the  parties  will  consent  to  it,  that  one 
shall  lose  if  it  be  so,  and  if  it  be  not  so  the  other  shall  f.  211  b. 
gain.  Because  if  the  jurors  should  say  that  the  tene- 
ment is  not  in  the  vill  named  in  the  writ,  the  writ  falls, 
and  not  the  assise.  And  hence  [a  party]  may  have  re- 
course to  a  similar  writ,  whether  he  seeks  and  obtains  a 
license  to  withdraw  from  his  writ,  or  he  withdraws  from 
his  writ  without  a  license.  Because  whoever  on  account 
of  a  writ  badly  sued  out  has  withdrawn  from  the  writ 
without  a  license,  must  not  on  that  account  withdraw 
from  the  action.  But  if  the  jurors  say  that  the  tenement 
is  in  the  vill  named  in  the  writ,  whether  it  be  so,  or  it 
be  in  another,  the  assise  shall  proceed,  and  the  business 
shall  be  terminated  by  the  assise,  and  there  shall  be  no 
place  for  a  conviction,  for  each  party  has  gone  to  the 
jury  on  this  subject.  Nor  if  on  this  account  that  the 
jurors  have  said  that  the  tenement  was  in  another  viU, 
if  the  claimant  has  withdrawn  it  and  has  proceeded  by 
another  writ,  and  by  other  jurors  perhaps,  and  they  say 
the  contrary  to  the  first  jurors,  since  no  such  exception 
has  been  raised  by  the  tenant,  nevertheless  the  assise 
shall  proceed.  Nor  are  the  first  jurors  thereby  convicted 
of  perjury,  nor  is  any  ftirther  care  to  be  given  to  such  an 
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tione,  quia  non  est  multum  de  substantia,  negotii 
tamen  quia  semel  terminata  est  de  consensu  partium 
per  juratam,  nee,  si  tenens  illam  proponere  vellet  in 
secundo  judicio  per  aliud  breve,  audiri  non  debet,  tan- 
quam  sibi  ipsi  contrarius,  ciim  contraria  allegans  audiri 
non  debet.  Si  autem  juratores  forte  dubitaverint  & 
nesdverint  in  qua  villa  tenementum  illud  fuerit,  in- 
quirai  prim6  k  querete,  si  aliquid  claet  in  villa  no 
noinata,  &  eode  modo  k  tente,  si  aliquid  daet  in  villa 
noinata,  quo  casu  si  dicat  q  no,  cadit  assisa  sed  no 
breve,  sed  stati  sine  alio  brevi  fiat  ratioabiles  divissB 
inter  viUas  &  inter  maeria,  secudu  q  distincta  fuerit  p 
certas  divisas.  Eode  vero  modo  fiat,  si  fuerit  cotetio 
de  finib^  &  terminis  agrorum  &  comitatuu,  ut  si 
tenens  dicat  q  in  uno  com  &  querens  in  alio,  &  inde 
se  posuerint  super  juratam,  &  juratores  sdant  distin- 
guere  fines  &  terminos  com,  per  eorum  sacramentum 
procedat  negotium,  ut  si  dicant  qu6d  in  com  non  nomi- 
nato  fuerit  tenementum,  qu6d  cadet  breve,  &  per  aJiud 
breve  procedet  negotium  modo  quo  supradictum  est. 
Si  autem  in  com  nominato,  qu6d  tunc  procedat  assisa, 
&  per  assisam  terminetur  negotium.  Si  autem  jura- 
tores nuUo  modo  distinguere  vel  determinare  sciant 
fines  &  terminos  comitatuum,  non  propter  hoc  cadit 
breve,  sed  sine  aliquo  brevi  per  officium  judicis  cadit 
assisa  in  perambulationem,  &  perambulatio  terminabit 
negotium.  Dum  tamen,  ut  prsedictum  est,  partes  pri{is 
coarctefLtur  ad  certum,  &  ita  qu6d  k  querente  sdatur,  si 
aliquid  clamet  in  comitatu  non  nominato,  &  e  converso 
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exception,  for  it  is  not  much  of  the  substance  of  the  bu- 
siness ;  nevertheless  since  it  has  once  been  terminated 
with  the  consent  of  the  parties  by  a  jury,  the  tenant,  if 
he  wishes  to  propound  it  in  a  second  judgment  by  an- 
other writ,  ought  not  to  be  heard,  being  as  it  were  in  con- 
tradiction with  himself,  since  he  ought  not  to  be  heard 
when  alleging  the  contrary.  But  if  the  jurors  have  been 
in  doubt  perchance,  and  have  been  ignorant  in  what  vill 
that  tenement  was,  let  inquiry  be  first  made  from  the 
plaintiff,  if  he  claims  anything  in  the  vill  not  named,  and 
in  the  same  way  from  the  tenant  if  he  claims  anything  in 
the  vill  named,  in  which  case  if  he  says  that  he  does  not, 
the  assise  falls,  but  not  the  writ,  but  forthwith  without 
any  other  writ  let  there  be  made  reasonable  lines  of  divi- 
sion between  the  vills  and  between  the  manors,  accord- 
ing as  they  may  have  been  distinguished  through  means  of 
certain  lines  of  division.  In  the  same  way  let  it  be  done  if 
there  should  be  a  contention  concerning  boundaries  and 
limits  of  fields  and  counties,  as  if  the  tenant  should  say 
that  it  is  in  one  county,  and  the  claimant  should  say  that 
it  is  in  another  county,  and  they  should  thereupon  go  to 
a  jury,  and  the  jurors  know  how  to  distinguish  the  boun- 
daries and  limits  of  counties,  let  the  business  proceed  by 
their  oath,  as  if  they  should  say  that  the  tenement  was 
in  a  county  not  named,  the  writ  shall  fail  on  that  ac- 
count, and  the  business  shall  proceed  by  another  writ  in 
the  manner  above  mentioned.  But  if  in  the  county 
named,  then  the  assise  shall  proceed,  and  the  business 
shall  be  terminated  by  the  assise.  But  if  the  jurors 
know  not  in  any  manner  to  distinguish  and  to  determine 
the  boundaries  and  limits  of  the  counties,  the  writ  does 
not  on  that  account  fall,  but  without  any  writ  through 
the  ofiice  of  the  judge  the  assise  falls  into  a  perambula- 
tion, and  a  perambulation  shall  terminate  the  business. 
Provided,  however,  as  aforesaid,  the  parties  are  first  nar- 
rowed to  a  certain  limit,  and  so  that  it  shall  be  known 
from  the  claimant,  if  he  claims  anything  in  the  county 
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k  tenenie,  si  aliquid  clamet  in  comitatu  nominato,  & 
sic  procedit  perambulatio,  habita  tamen  ratione,  utrum 
querens  fuerit  majoris  aetatis  vel  minoris,  quia  nullus 
minoris  aetatis  consentire  poterit  in  perambulationem, 
&  unde  sine  consensu  non  procedit  perambulatio  ante 
setatem.  Item  si  juratores  dicant  &;  bene  sciant  qu6d 
qusedam  pars  tenementi,  unde  visus  factus  est,  sit  in 
villa  vel  comitatu  nominatis,  &  qusedam  in  villa  vel 
comitatu  non  nominatis,  procedet  assisa  pro  ea  parte 
tenementi  quae  est  in  villa  &  in  comitatu  nominatis, 
&  pro  alia  non,  &  uterq^  in  misericordia. 

2.  Item  cadit  assisa  in  perambulationem  propter  incer- 

^^?*®^**titudinem,  de  consensu  partium   praedicto  modo:  ut  si 
perambu-    fuerit   contentio    inter   partes   in    qua   baronia,  vel  in 
f^atT     ^HJ^s   feodo   tenementum   fuerit,   &  juratores   nesciant 
BrittoD,!.   designare,  &   sic  p   pambulationem    terminabitur   con- 
ii.  ch.  xvii.  tentio.     Item  quandoq^  fit  perambulatio  inter  dominum 
Fleta,  242.  regem  &  querentem,  si  per  ballivos  domini  regis  facta 
fuerit   disseysina   nomine   ipsius   regis,  &   quo  casu,  si 
disseysina   manifesta   fuerit,   expectanda   erit   voluntas 
domini   regis   qu5d    procedat   assisa  vel  non  procedat. 
Si  autem  incertum  sit  utrum   tenementum  sit  domini 
regis  vel    querentis,  &    fiat   contentio   de  finibus  agro- 
rum,  sicut  in  dominicis  domini  regis,  tunc  ex  praecepto 
&  voluntate  domini  regis  fiat  perambulatio,  ut  de  ter- 
mino  S.  M.  anno  reg.  H.  8,  incipiente  9,  in  com  Eborum, 
assisa  novae  disseysinae,  si  Rogerus  clericus  &  alii.     Et 
eodem   modo   facta    fuit   perambulatio  inter  dominum 
regem   &;   Richardum  de  Percy  in  eodem  com   per   12 
milites,  qui  postea  scire  fecerunt  justiciariis  de  banco 
perambulationem  illam. 
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which  is  not  named,  and  conversely  from  the  tenant,  if 
he  claims  anything  iri  the  county  named,  and  so  the  per- 
ambulation proceeds,  regard,  however,  being  had  to  the 
circumstance  whether  the  claimant  is  of  age  of  majority 
or  of  minority,  for  no  one  of  minor  age  can  consent  to  a 
perambulation,  and  hence  a  perambulation  cannot  pro- 
ceed without  consent  before  the  age  of  majority.  Like- 
wise if  the  jurors  say  and  know  well  that  a  certain  part 
of  the  tenement  from  which  the  view  has  been  made,  is 
in  the  vill  and  county  named,  and  a  certain  part  is  in  a 
vill  and  county  not  named,  the  assise  shall  proceed  for 
that  part  of  the  tenement  which  is  in  the  vill  and  county, 
and  not  for  the  other,  and  each  party  shall  be  amerciable. 

Likewise  an  assise  fall  into  a  perambulation  on  account       2. 
of  uncertainty,  with  the  consent  of  parties  in  manner  ^^^g/^u, 
aforesaid,  as  if  there  shall  have  been  a  contention  between  into  a  pcr- 
the  parties,  in  what  barony  or  in  whose  fee  a  tenement  SS^;'^*'" 
is,  and  the  jurors  do  not  know  how  to  designate  it,  and    f.  212. 
so  the  contention  shall  be  terminated  by  a  perambula- 
tion.    Likewise  a  perambulation  sometimes  takes  place 
between  the  lord  the  king  and  a  claimant,  if  a  disseysine 
has  been  made  by  the  bailifiFs  of  the  king  in  the  name  of 
the  king  himself,  and  in  which  case  if  the  disseysine  is 
manifest,  the  pleasure  of  the  king  will  have  to  be  waited 
for,  that  the  assise  shall  proceed  or  not.     But  if  it  be 
uncertain  whether  the  tenement  belongs  to  the  king  or 
the  claimant,  and  there  is  a  contention  about  the  boun- 
daries of  fields,  as  in  the  demesnes  of  the  lord  the  king, 
then  upon  the  precept  and  the  pleasure  of  the  lord  the 
king  let  there  be  a  perambulation,  as  in  St.  Michael's 
term  in  the  eighth  and  ninth  years  of  the  reign  of  king 
Henry  in  the  county  of  York,  an  assise  of  novel  dissey- 
sine, if  Roger  the  clerk  and  others.     And  in  the  same 
manner  a  perambulation  was  made  between  the  lord  the 
king  and  Richard  de  Percy  in  the  same  county  by  twelve 
knights,  who  afterwards  certified  the  justices  of  the  bench 
concerning  that  perambulation. 

cc  2 
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3.  Item  propter  incertitudinem  rei  cadit  assisa,  omnin5, 

2Siga  om-*  ^^  vertitur  in  juratam,  nee  in  perambulationem,  sicut 
ninoprop-  videri  poterit  inter  mulierem  &  warantum  suum  de 
tudinem  "  dote  sua  ante  assignationem  dotis,  ut  si  ambo  ejecti 
juratorum.  fuerint  de  tenemento  &  mulier  per  se  petat  restitutio- 
Britton,  1.  nem  de  tertia  parte,  per  assisam  non  recuperabit,  quia 
§  3.  ^^  suam  tertiam  partem  designare  non  potest,  quia  nun- 
Fieta,243,  quam  fuit  specificata,  nee  ei  assignata.  Eodem  mode 
si  hsBres  eam  dejecerit  de  toto,  eilm  ad  setatem  per- 
venerit,  versus  eum  non  recuperabit  per  assisam  pne- 
dicta  ratione,  qualecunque  sit  feodum,  sokagium,  vel 
feodum  militare.  Ad  hoc  facit  in  ultimo  itinere  M. 
de  Pateshull  in  com  Norff.  assisa  novse  disseysinee  si 
Gylbertus  £lius  Gylberti  &c.  Eodem  modo  dici  pote- 
rit inter  alios  qui  tenent  in  communi  ante  divisionem, 
sicut  sunt  cohsaredes  &  participes  vel  vicini,  si  de 
consensu  teneant  in  communi,  propter  contentionem 
habitam  ex  causa  transactionis.  Et  unde  si  quis  k 
latere  omnes  ejiciat,  vel  aliquem  ipsorum,  &  unus  per 
se  restitutionem  petat  de  aliqua  certa  parte,  nihil 
capiat  per  assisam,  quia  aliquam  certam  partem  desig- 
nare non  potest.  Si  autem  totam  petat  unus  vel 
omnes  tenendam  in  communi,  bene  procedet  assisa. 
Idem  erit  &  si  particeps  k  participe  ejiciatur,  &  ita 
fiat  de  aliis  hujusmodi,  quae  tenentur  in  communi  Et 
quid  si  dicatur,  in  tali  manerio?  Et  sciendum  quod 
maneriu  poterit  esse  per  se  ex  pluribus  sedificiis  coad- 
juvatij,  sive  villis  &  hamlettis  adjacentibus.  Poterit 
etiam  esse  manerium  &  per  se  &  cum  pluribus  villis 
&  cum  pluribus  hamlettis  adjacentibus,  quorum  nullum 
dici  poterit  manerium  per  se,  sed  vilte  sive  hamletta; 
poterit  etiam  esse  per  se  manerium  capitale,  &  plura 
continere  sub  se  maneria  non  capitalia,  &  plures  villas 
&   plures   hamlettos,  quasi  sub  uno  capite  &  dominio 
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Likewise  on  account  of  the  uncertainty  of  the  subject  3. 
matter  an  assise  fails  altogether,  nor  is  it  turned  into  a  assise  fails 
jury,  nor  into  a  perambulation,  as  may  be  seen  between  ^together 
a  woman  and  her  warrantor  concerning  her  dower  before  the  uncer- 
the  assignment  of  her  dower,  as  if  both  have  been  ejected  |J*^?y  ^^ 
from  a  tenement,  and  the  woman  by  herself  seeks  resti- 
tution of  the  third  part,  she  shall  not  recover  by  an  assise, 
because  she  cannot  designate  her  third  part,  because  it 
has  never  been  specified  nor  assigned  to  her.  In  the  same 
manner  if  the  heir  has  expelled  her  from  the  whole  of  it> 
when  he  has  come  of  age,  she  shall  not  recover  against 
him  by  an  assise  for  the  aforesaid  reason,  whether  it  be 
a  fee,  a  sockage,  or  a  military  fee.  This  is  supported 
by  a  case  in  the  last  iter  of  Martin  de  Pateshull  in  the 
county  of  Norfolk,  an  assise  of  novel  disseysine,  if  Gyl- 
bert  son  of  Gylbert,  &c.  In  the  same  manner  it  may  , 
be  said  between  others  who  hold  in  common,  before  a 
division,  such  as  are  coheirs  and  parceners  or  neighbours . 
if  by  consent  they  hold  in  common,  on  account  of  a  con- 
tention happening  out  of  a  cause  of  compromise.  And 
hence  if  some  collateral  claimant  ejects  them  all  or  one 
of  them,  and  one  by  himself  seeks  restitution  of  a  certain 
part,  he  will  take  nothing  by  an  assise,  because  he  can- 
not designate  any  certain  part  But  if  one  or  all  claim 
the  whole  to  be  held  in  common,  the  assise  will  fitly 
proceed.  The  same  thing  will  happen  if  a  parcener  be 
ejected  by  a  parcener,  and  let  it  be  so  done  with  other 
things  of  this  kind  which  are  held  in  common.  And 
what  if  it  be  said,  "  in  such  a  manor "  ?  And 'it  is  to 
be  known  that  a  manor  may  by  itself  be  combined  of 
several  edifices,  whether  vills  or  hamlets  adjacent.  For 
a  manor  may  exist  both  by  itself  and  with  several  viUs 
and  with  several  hamlets  adjacent,  none  of  which  can 
be  described  as  a  manor  by  itself,  but  as  vills  or  hamlets, 
for  there  may  be  a  chief  manor  by  itself,  and  it  may  con- 
tain several  under  it,  manors  which  are  not  chief  manors, 
and  several  vills  and  several  hamlets,  as  if  under  one 
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uno.  Item  cadit  assisa  propter  incertitadinein  loci, 
sicut  com  vel  vill^  ut  supra,  ut  si  querens  in  visa 
faciendo  docere  nesciat  in  quo  loco  tenementum  fuerit 
de  quo  queritur,  nee  juratores  designare,  licet  eis  con- 
stiterit  in  quo  com  vel  in  qua  villa.  Si  autem  con- 
stare  possit  in  quo  loco,  sed  non  in  qua  parte  loci, 
quia  divisae  vel  lapides  finales  amoti  sunt,  tamen  pro- 
cedet  assisa,  quia  de  re  certa  in  loco  certo  agitur,  & 
si  querens  per  assisam  optinuerit,  habebit  tantxindem 
f.  212  b.  tenement!  in  aliqua  parte  loci,  dum  tenementum  non 
de  meliori  nee  deteriori  sed  mediocri,  &  hoc  ex  sequi- 
BrittoQ,  ii.  tate.  Ite  cadit  assisa  quando%  ppter  incertitudine 
ch.  zU.  j%sonsB,  quia  juratores  de  eo  fort€  nulla  habet  notitia, 
p  qua  scire  possint  quid  sit,  vel  utrum  in  possessione 
fiieiit  nomine  pprio  vel  alieno.  Ite  cadit  assisa  ppter 
incertitudine,  ut  si  jus  alicujus  terre  recognitu  sit 
duobus,  vel  unus  *  se  posuerit  in  seysina  sine  participe, 
nulla  facta  metione  de  partitione,  &  disseysitus  fiierit 
no  recuperabit.  Item  si  juratores  nesciat  ad  que  gti- 
neat  tenement u,  tenente  vel  querente,  ciim  visimi  fece- 
rint.  Item  si  aliquis  feoffatus  fuerit  de  aliqua  parte 
alicujus  tenemeti,  quae  nuqua  ei  fuit  assignata  in  vita 

BrittoD,  ib.  donatoris.     Ite  si  due  sorores  tulerint  assisam  in  com- 

i. 

uni  &  objectum  fuerit  alteri  q  vir  suus  fuit  utlagatus, 
nee  constabat  utrum  mortuus  vel  vivus,  ide6  sine  die, 
quia  juratores  nesciverit  partes  distinguere,  ut  de  iti- 
nere    M.  de  P.   in   coffi    Noi-fF.  an.  regis  H.  10.     Item 

»  "  et  unus,"  MS.  Rawl.  C.  160. 
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head  and  one  dominion.  Likewise  an  assise  fails  on 
account  of  the  uncertainty  of  the  place,  as  of  a  county 
or  of  a  vill  as  aforesaid,  as  if  the  claimant  in  making  a 
view  knows  not  to  show  in  what  place  the  tenement 
is  concerning  which  he  makes  claim,  nor  the  jurors  to 
designate  it,  although  it  has  been  ascertained  for  them 
in  what  county  or  what  vill.  But  if  it  be  ascei-tained 
in  what  locality,  but  not  in  what  part  of  the  locality, 
because  the  divisions  or  boundary  stones  have  been 
removed,  nevertheless  the  assise  shall  proceed,  because 
a  certain  thing  in  a  certain  place  is  under  discussion, 
and  if  the  claimant  obtains  it  by  an  assise,  he  shall  have 
so  much  of  a  tenement  in  some  part  of  the  locality,  pro- 
vided the  tenement  is  not  of  a  better,  nor  of  a  worse,  f.  212  b. 
but  of  an  intermediate  quality,  and  this  on  principles  of 
equity.  Likewise  an  assise  fails  sometimes  on  account 
of  the  uncertainty  of  the  person,  because  the  jurors  have 
perchance  no  knowledge  of  him,  through  which  they 
may  know  what  it  is,  and  whether  he  has  been  in  pos- 
session in  his  own  name  or  another  person's  name. 
Likewise  an  assise  fails  for  uncertainty,  as  if  the  right 
of  any  land  has  been  recognised  to  be  in  two  persons, 
and  one  of  them  has  put  himself  into  seysine  without  his 
parcener,  no  mention  having  been  made  of  partition, 
and  he  has  been  disseysed,  he  shall  not  recover.  Like- 
wise if  the  jurors  do  not  know  to  whom  the  tenement 
belongs,  to  the  tenant  or  to  the  claimant,  when  they 
have  had  a  view  of  it.  Likewise  if  a  person  has  been 
enfeoffed  of  a  part  of  a  tenement,  which  was  never 
assigned  to  him  in  the  lifetime  of  the  donee.  Likewise 
if  two  sisters  have  brought  an  assise  in  common,  and  it 
has  been  objected  to  one  that  her  husband  has  been  out- 
lawed, and  it  is  not  ascertained  whether  he  is  alive  or 
dead,  accordingly  it  is  put  off  without  any  day  being 
fixed,  because  the  jurors  cannot  distinguish,  as  in  the 
iter  of  Martin  de  Pateshull  in  the  coimty  of  Norfolk  in 
the  tenth  year  of  king  Henry.     Likewise  the  names  of 
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nomina  villarum  designanda  sunt,  aiciit  nomina  ho- 
minu.  Nomina  com,  horn,  &  villaru  significadaru  gfa 
coperta  sunt  &  inventa,  et  res  et  psonce  designatur  ex 
nomine,  &  unde  oportet  q,  non  magis  sit  defectus  in 
nominibus  villarum  quam  hominu,  nee  in  litera  nee 
in  sillaba,  nee  in  parte  aliqua,  ut  supra  de  erroribus. 


Cap.  XXXIL 

1*  Apponitur  etiam  terminus  in  brevi,  quia  assisa  nove 

TOjptio  da-    dissejrsine  infra  certu  tepus  limital,  &  ultra   no    exte- 

turtenenti  (Jit     Tepus  €nim  est  modus  tollede  obligatioms  &  ac- 

quiadiciturtionis,  quia   currit  tempus   contra   desides  &  sui  juris 

posttfdem  coteptores.     Et  poterit  quis  amittere  actione  &  assisam 

sua  p  negligentia,  &  inde  nabebit  tenes  cotra  querente 

exceptione.     Et   code   modo   sicut  tempus    est   modus 

tollendse  obligationis  et  actionis,  ita  erit  modus   indu- 

cendse   obligationis   et  actionis,  et  ex  tempore  acquirit 

quis  sibi  actione,  ut  si  quis  se  intruserit  vel  aliu  sine 

judicio    disseysiverit,    si    statim    non    rejiciatur,    post 

tempus  habebit  actione,  si  fuerit  ejectus. 

2.  Ite  cotinel  in  brevi,  pone  p  vadiu  et  salvos  plegios 

^ne*do^*  tale  vel  ballivu  suum,  si  ipse  inventus  no  fuerit,  unde 
mino  re-  videdu  erit  quid  ptineat  ad  ballivum,  et  quid  non.  Et 
qusafm**'  sciendu  ^  no  potest  ballivus  quicquid  potest  dSs  suus, 
babeat  po-  N6  potest  animo  cognoscere  disseysina,  qu6  minus  pce- 
eTqi^'  dat  assisa,  sed  p  assisam  Veritas  declarabil.  Ite  nee 
possitet  potest*  transigere  nee  pascisci,^  nee  jocum  partitum 
San^uie  ^^^  ^^^  aliud,  qu5  magis  dns  suus  seysinam  amittat 
1.  i.  ch.  12.  toto  vel  in  parte>  nisi  hoc  sit  p  judicium  et  assisam : 


» "  non  potest,"  MS.  R»wl.  C.  |      «  "pacisci/'  MS.  Rawl.  C.  169. 
160i 
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vflls  are  to  be  designated,  just  as  the  names  of  men. 
The  names  of  counties,  of  men,  and  of  vills  have  been 
found  out  and  invented  for  the  sake  of  marking  them 
out,  and  things  and  persons  are  designated  by  name, 
and  hence  it  is  incumbent  that  there  should  not  be  any 
defect  in  the  names  of  vills  any  more  than  of  men,  neither 
in  a  letter,  nor  in  a  syllable,  or  in  any  part,  as  above  on 
the  subject  of  errors. 

Chapter  XXXII. 

A  term  is  also  mentioned  in  the  writ,  because  an  assise        i. 
of  novel  disseysine  is  limited  within  a  certain  time  and  except^n 
does  not  extend  beyond  it.     For  time  is  a  mode  of  re-  is  allowed 
moving  the  obligation  and  the  action,  because  time  runs  Je„*a^t 
against  the  slothful  and  the  undervaluers  of  their  own  upon  ^e 
right.     And  a  person  may  lose  his  action  and  his  assise  J^™c  it  is 
through  his  own  negligence,  and  a  tenant  has  on  that  8«d"  after 
ground  an  exception  against  the  claimant.     And  in  the  term." 
same  way  as  time  is  a  mode  of  removing  the  obligation 
and  the  action,  so  it  will  be  a  mode  of  bringing  on  an 
obligation  and  an  action,  and  a  person  acquires  by  time 
for  himself  a  right  of  action,  as  if  a  person  has  intruded 
himself  or  has  disseysed  another  without  a  judgment,  if 
he  be  not  forthwith  rejected,  he  will  have  after  a  time 
an  action,  if  he  should  be  ejected. 

Likewise  it  is  contained  in  the  writ,  '*  Put  under  bail       2. 
"  and  good  sureties  such  an  one  or  his  bailiff,  if  he  be  i^.a  ^1*^ 
"  not  himself  found ;''  hence  we  must  see  what  pertains  his  lord 
to  the  bailiff  and  what  not.    And  it  is  to  be  known  that  JI^®";,^, 
a  bailiff  cannot  do  every  thing  that  a  lord  can  do.    He  he  has,  and 
cannot  mentally  acknowledge  the  disseysine,  so  that  the  ^^o\nd 
•assise  shall  not  proceed,  but  the  truth  shall  be  declared  whatnot, 
by  the  assise.    Nor  can  he  compromise  nor  make  a  pact 
nor  accept  an  alternative  risk,  nor  anything  else  whereby 
the  lord  should  lose  his  seysine  in  whole  or  in  part,  un- 
less it  be  by  a  judgment  and  assise,  but  an  attorney  may 
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Britton,ii.  attomatus  tame  hsec  omnia  facere  potest.  Est  igitur 
Fietoryi.  differentia  magna  inter  responsalem  et  attomatum,^ 
T^fr  V  dicere  tamen  potest  (sicut  ipse  dSs  principalis)  contra 
ch.  8.  §  ].  assisam,  quare  remaneat  imperpetuum  vel  ad  tempus. 
Item  dicere  potent  cotra  juratores,  et  causam  suspici- 
onis  praetendere.  Ite  dicere  poterit  contra  juratores  et 
contra  querentem  et  contra  ipsmn  justiciarium,  si  fortfe 
jurisdictione  no  habuerit,  et  contra  breve,  et  generali- 
ter  omnes  habebit  exceptiones  quas  haberet  ipse  domi- 
nus  principalis.  Item  habere  debet  vie.  nomina  pl%. 
et  breve.  Nomina  plegiorum,  ut  si  querens  fortfe  se 
retraxerit,  omnes  plegii  remaneat  in  misericordia!  Et 
ei  facienda  securitas,  quia  commoda  sequi  debent,  quia 
si  securitas  defecerit,  diffidl.  erit  psecuc  satisfactionis, 
hoc  est  misericordiae,  ppl  libertates  dico.  Ite  breve, 
ut  ex  brevi  habeat  justitiarii  potestatem  cognoscendi. 
Si  aute  breve  no  habeat  cora  justitiariis,  tuc  videdu 
erit  utru  res  Integra  sit  vel  incepta,  cu  breve  forte 
sit  depditu,  quavis  i  com  public^  lectu  &  auditu.  Si 
autem  res  sit  Integra,  ita  q  nee  juratores  electi,  nee 
visus  tnti  f actus,  alio  brevi  opus  erit.  Si  autem  non 
sit  integra,  sed  breve  publicfe  in  com  lectum  et  audi- 
tum,  et  visus  terrse  factus,  procedet  assisa  quamvis 
breve  sit  deperditum. 


f.  213. 


Cap.  XXXm. 

.1.  Quseda  sunt  qusB  restitutione  impediut  ad  tepus,  et 

impediunT  q"®da  imperpetuu :  imperpetuum,  ut  cum  cadant  in 
restitatioD-  assisam  pjuditialia  sunt  et  prius  debent  terminari  quam 
pM,%elm^xceptione  pimut  pemptoriam,  ciim  primo  fuerint  gpo- 

perpetttum. 


^  "  attomatus  "  down  to  "  attor- 
**natum"  omitted  MS.  Rawl.  C. 
160;  inserted  C  159.  The  passage 
'm  probably  a  side-note  which  has 


crept  into  the  text.  **  Responsalis  " 
is  the  term  used  by  Glanville,  but 
it  is  not  found  in  Brittou. 
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do  all  these  things.  But  there  is  a  great  difierence  be- 
tween a  respondent  and  an  attorney,  but  he  may  speak 
(like  the  principal  lord  himself)  against  the  assise,  where- 
fore it  should  be  stayed  for  ever  or  for  a  time.  Likewise 
he  may  speak  against  the  jurors,  and  hold  out  a  cause  of 
suspicion.  Likewise  he  may  speak  against  the  jurors 
and  against  the  claimant,  and  against  the  justiciary  him- 
self, if  he  by  chance  has  not  jurisdiction,  and  against 
the  writ,  and  generally  he  has  all  the  exceptions  which 
a  principal  lord  would  have.  Likewise  the  viscount 
ought  to  have  the  names  of  the  sureties  and  the  writ. 
The  names  of  the  sureties,  so  that  if  the  claimant  by 
chance  has  withdrawn  himself,  all  his  sureties  may  re- 
main amerciable.  And  security  is  to  be  given  to  him, 
since  the  advantages  ought  to  follow,  because  if  a  security 
is  wanting,  the  prosecution  of  the  satisfaction,  that  is  of 
the  amerciment,  will  be  diflSlcult,  on  account  of  the  fran-  f.  213. 
chises  I  mean.  Likewise  the  writ,  so  that  from  the 
writ  the  justiciaries  may  have  the  power  of  taking  cog- 
nisance. But  if  he  have  not  the  writ  before  the  justi- 
ciaiies,  then  it  must  be  seen  whether  the  business  is 
fresh  or  has  been  commenced  since  the  writ  may  have 
been  by  chance  lost,  although  publicly  read  and  heard  in 
the  county.  But  if  the  business  be  fresh,  so  that  neither 
the  jurors  have  been  chosen,  nor  a  view  of  the  tenement 
held,  there  will  be  need  of  another  writ.  But  if  it  be 
not  fresh,  and  the  writ  has  been  publicly  read  and  heard 
in  the  county,  and  a  view  has  been  held  of  the  land,  the 
assise  shall  proceed  although  the  writ  be  lost. 


Chapter  XXXIII. 

There  are  some  things  which  impede  restitution  for  a        1. 

time,  and  some  in  perpetuity :  in  perpetuity,  as  when  J^^5j|^* 

they  fall  into  an  assise  they  are  prejudicial  and  ought  to  ^^ich  im- 

be  terminated  bef oi-e  they  perempt  a  peremptory  exc^p-  tution  for" 

tion,  when  they  are  first  propounded  and  terminated  in  » *™i«  ^^ 

for  ever. 
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sita  et  terminal  in  modu  juratae,  et  n5  in  modu  asfdssB. 
Et  ideo  n5  recipiunt  odvictione  ppter  cosensum  partiu, 
ciim  de  hoc  so  gratis,  vel  do  necessitate  (ne  sint  inde- 
fensi)  posuerint  in  jurata.  Qualia  sunt  inprimis  qstio 
stat^,  causa  successionis,  causa  donationis,  pactu,  cove- 
turn  sive  covetio.  Ite  incertitudo,  s.  ubi  de  re  sive  de 
tenemento  nulla  omnin6  fieri  possit  certitudo,  sed  no 
nisi  cu  difficultate.  Ite  voluntas  sive  dissimulatio,  qa 
forte  disseysit^  voluit  dissejrsiri,  et  sive  hoc  voluit  ab 
initio  sive  post  t?p^.  Ite  traslatio,  qa  forte  disseysi- 
tus  remisit  injuria,  et  quietu  damavit  tenemetum. 
Ite  cofirmatio  sive  c5sensus,  ut  si  disseysitor  ex  volun- 
tate  disseysiti  dederit  re  disseysita  alteri,  et  disseysi- 
tus  donum  cofirmaverit,  et  alio  modo  ratu  habuerit  ab 
initio,  vel  ex  post  facto.  Ite  ppria  usurpatio  rei  pprise 
post  disseysina  sine  judicio  sed  post  tepus.  Ite  diffi- 
cultas  juditii,  s.  q  nuUo  modo  terminari  possit  p  jus- 
ticiaries, sed  no  q  alio  modo,  licet  ciun  difficultate. 
Ite  res  judicata,  si  justu  intervenerit  judicium.  Ite 
finis  factus  et  cyrographni.  Ite  intrusio  in  re  aliena, 
vel  disseysina,  si  incotinenii  rejiciatur.  Item  negli* 
gentia  quae  p  cursum  temporis  excludit  actionem  et 
assisam.  Item  sunt  quseda  quse  assisam  aut  actionem 
n5  perimunt,  licet  ad  temp^  difierat,  sicut  exceptiones 
cdtra  breve  et  cotra  psonas,  sicut  ex  pmissis  satis  ap- 
paret  Undo  videndum  erit,  qualiter  cadunt  in  assisi 
et  terminal  p  jurata,  et  de  quibus  nulla  facta  est  men- 
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the  manner  of  a  jury,  and  not  in  the  manner  of  an  assifie. 
And  therefore  they  do  not  admit  of  a  conviction  on  ac- 
count of  the  consent  of  parties,  since  they  have  put 
themselves  on  a  jury  gratuitously  or  of  necessity  (that 
•iihey  may  not  be  without  a  defence).  But  such  are  in  the 
first  place  a  question  of  8tatiL8,  a  cause  of  succession,  a 
cause  of  donation,  a  pact,  a  covenant,  or  an  agreement. 
Likewise  uncertainty,  to  wit,  when  there  can  be  no  cer- 
tainty at  all  respecting  the  thing  or  the  tenement,  but 
not  without  some  difficulty.  Likewise  willingness  or 
dissimulation,  because  perhaps  the  person  disseysed  has 
been  willing  to  be  disseysed,  and  he  has  either  wished 
this  from  the  beginning  or  after  a  time.  Likewise  a 
transfer,  because  the  person  disseysed  has  remitted  the 
injury,  and  has  quitclaimed  the  tenement.  Likewise  a 
confirmation  or  consent,  as  if  the  disseysor  with  the  will 
of  the  person  disseysed  has  given  the  thing  disseysed  to 
another,  and  the  person  disseysed  has  confirmed  the  gift 
and  in  some  other  way  has  ratified  it  from  the  beginning, 
or  after  the  act  has  been  completed.  Likewise  one's 
own  usurpation  of  one's  own  thing  after  a  disseysinc 
without  a  judgment  or  after  some  time.  Likewise  the 
difficulty  of  a  judgment,  to  wit,  which  can  be  in  no 
manner  terminated  by  the  justiciaries,  but  not  in  some 
other  manner,  although  with  difficulty  Likewise  a  thing 
which  has  been  judged,  if  a  just  judgment  has  inter- 
vened. Likewise  a  fine  whidi  has  been  made  and  a 
chirograph.  Likewise  an  intrusion  into  another  person's 
property,  or  a  disseysine,  if  it  be  immediat^ely  repelled. 
Likewise  negligence,  which  in  course  of  time  excludes 
an  action  and  an  assise.  Likewise  there  are  some  things 
which  do  not  perempt  an  assise  or  an  action,  although 
they  may  defer  it  for  a  time,  as  exceptions  against  a 
writ  and  against  persons,  as  is  sufficiently  apparent  from 
what  has  been  premised.  Whence  it  is  to  be  seen,  in 
what  manner  they  fall  into  an  assise  and  are  determined 
by  a  jury,  and  concerning  which  no  mention  has  been 
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2. 
Si  aliqnis 
incidat  in 
assisam 
causa  sac- 
cessionis. 


tio  superiils.  Et  inprimis  de  exceptione  status,  ut  si 
villenagiu  apponat^  in  modu  exceptiois,  ut  supra  de 
exceptioib^  villenagii  plenius. 

Incidit  aute  causa  successionis  tali  modo.  Esto  q^ 
querens  sic  fundat  intentionem  sua,  &  dicat  q,  de  tene- 
meto  tali  obiit  talis  antecessor  seysitus  ut  de  feodo, 
&  ipse  sicut  hieres  suus  ppinquior  Be  posuit  in  seysina, 
&  fuit  in  seysina  p  tatii  tepas,  donee  talis  eu  inde 
injust^  ejecit.  Ad  q.  excipi  poterit  q  talis  antecessor 
no  obiit  seysitus  ut  de  feodo,  sed  ad  vita  tenuit  ali- 
quo  modo  vel  ad  terminu  vel  ut  vadiu,  &  ipse  querens 
nihil  habuit  nisi  p  intrusionem,  &  statim  fuit  ejectus 
p  tenentem  qui  est  verus  dominus,  vel  Justus  heres, 
vel  dns  capitalis,  vel  q  posuit  se  in  sej'sina,  licet  hjeres 
esse  posset,  super  dominum  capitalem,  qui  prima  ha- 
buit seysinam  ut  dominus  capitalis,  &  ipse  se  intrusit 
super  seysinam  suam,  antequam  sciretur  utrum  ipse 
haeres  esset  vel  non,  vel  quis  esset  haeres,  vel  si  obiit 
seysitus  ut  de  feodo,  ille  querens  non  potuit  esse 
haeres,  quia  nee  fuit  filius  nee  haeres,  sed  bastardus : 
vel  si  filius  &  haeres  ppinquus,  alius  fuit  ppinquior,  s. 
talis;  ad  q  replicari  poterit  k  querente,  q  ipse  haeres 
est,  &  licet  haeres  esse  no  posset,  tn  ftiit  ibi  p  i^tum 
tempus  q  ejici  non  debuit  sine  judicio,  &  aliae  infinitae 
exceptiones  inde  elici  poterunt,  quae  omnes  p  assisam 
in  modum  juratae  tenninantur  &  quae  non  recipiunt 
convictione,  sed  ista  sujBSciunt  ad  praesens,  exempli 
causa;  &  de  similibus  vel  diversis  idem  processus. 

.    9-  .         Si   autem    donatio    incidat  in    assisa,   multae    pote- 
cadaUn  ^   runt  exceptiones  competere    ex   donatione,   ut  si  dicat 

aisisam. 


f.  213  b. 


'  "opponat,"  MS.  Rawl.  C.  160. 
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made  above.  And  in  the  first  place  concerning  an  ex- 
ception of  status,  as  if  villenage  be  objected  in  the 
manner  of  an  exception,  as  above  stated  more  fully  con- 
cerning the  exception  of  villenage. 

But  a  cause  of  succession  is  incident  in  this  manner.        2. 
Let  it  be  that  a  claimant  thus  founds  his  statement,  and  ?C^^?,P®''" 

'  son  iajl'4 

says  that  so-and-so  his  ancestor  died  seysed  of  such  a  into  an 
tenement  in  fee,  and  he  himself  as  his  next  heir  has  put  ^^^  q°  *^ 
himself  into  seysine,  and  was  in  seysine  for  so  long  a  succession. 
time,  until  such  an  one  ejected  him  therefrom  unjustly. 
To  which  it  may  be  excepted  that  the  said  ancestor  did  -^ 
not  die  seysed  thereof  in  fee,  but  held  it  for  life  in  some 
manner,  either  for  a  term  or  as  security,  and  the  claimant 
himself  had  nothing  except  by  intrusion^  and  was  forth- 
with ejected  by  the  tenant  who  is  the  true  lord,  or  the 
just  heir  or  the  chief  lord,  or  who  put  himself  into 
seysine,  although  there  might  be  an  heir,  over  the  chief 
lord,  who  had  the  first  seysine  as  chief  lord,  and  he 
himself  intruded  himself  over  his  seysine,  before  it  could 
be  known,  whether  he  himself  was  the  heir  or  not,  or 
who  was  the  heir,  or  if  he  died  seysed  of  the  property  in 
fee,  the  claimant  could  not  be  the  heir,  because  he  was 
neither  his  son  nor  his  heir,  but  a  bastard ;  or  if  he  be 
a  son  and  near  heir,  another  was  next  heir,  to  wit,  so-  f.  21.3  b. 
and-so;  to  which  a  replication  may  be  made  by  the 
claimant,  that  he  himself  is  the  heir,  and  although  he 
could  not  be  the  heir,  nevertheless  he  had  been  there  for 
so  long  a  time  that  he  could  not  be  ejected  without  a 
judgment,  and  other  infinite  exceptions  may  be  extracted 
therefrom,  which  are  all  determined  by  an  assise  in  the 
manner  of  a  jury,  and  which  do  not  allow  of  a  convic- 
tion, but  they  are  sufiicient  for  the  present,  for  the  sake 
of  example,  and  concerning  similar  and  different  excep- 
tions the  process  will  be  the  same. 

But  if  a  donation  falls  into  an  assise,  many  exceptions       s. 
may  be  allowable  upon  the  donation,  as  if  the  claimant  tj^*  mt' 
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querens  q  fuit  in  seysina  illius  tenementi  de  dona- 
tione  talis  p  tantum  tepus,  donee  talis  eum  ejedi: 
excipi  poterit  cdtra  eum,  q  ille,  qui  donasse  debuit, 
nunqua  habuit  inde  aliquam  seysinam  q  donationem 
inde  facere  posset,  vel  quia  omnind  nullam,  vel  quia 
si  habuit  tenementum  priiis  illud  dedit  tali  p  chartam 
suam,  antequa  aliqua  chartam  fedsset  predicto  que- 
renti,  ita  respondere  poterit,  q  si  aliqua  seysina  inde 
habuit,  nullam  habuit  nisi  post  mortem  donatoris  p 
intrusionem,  &  de  qua  recenter  fuit  ejectus  &  inooti- 
nenti.  In  quo  casu  cadit  assisa  in  jurata^  ut  sdatur 
utrum  seysinam  habuit  in  vita  donatoris  vel  non,  &  p 
hoc  terminabitur  negotium.  Si  autem  nihil  omnin6 
sciverint  de  seysina,  querens  nihil  capiat  p  juratam,  si 
autem  dubitaverint,  p  possessore  erit  judicandum.  Si 
autem  ita  dicant,  q  de  seysina  querentis  bii  certi  sunt, 
&  quo  die  positus  fuit  in  seysina,  sed  de  morte  dona- 
toris nihil  sciverint,  quia  obiit  in  remotis  &  in  alio 
com :  ideo  in  com  in  quo  obiit  p  aliam  juratam  inqui- 
ratur  de  veritate,  &  sic  cojunctis  illis  duabus  inquisi- 
tionibus  terminabitur  negotium,  &  adjudicabitur  pro 
ima  parte  vel  pro  alia,  &  hoc  sufficiat  hie  exempli 
causa. 
4.  Cadere   etiam  poterit   in  assisam  pactum  sive  eon- 

^J^*^^°^®^_  ventio,  si  apposita  fuerit  in  initio  donationis,  &  ita 
tumcadat  inerit  donationi,  &  donationem  informabit*  Et  code 
vel^mcSlw'  ^^^  inesse  poterit  modus,  conditio,  &  causa,  &  dona- 
donationis.  tionem  informabunt :  modus,  ut  si  dica?.  Do  ut  facias ; 
Britton,  1.  conditio,  ut  si  dicatur,  Do  si  feceris.  Item  potest 
§  7.  conditio  appom  sic  q  quis  teneatur  ad  duo  conjunctim, 

Fieta,  246.  ^j.  ^j  dicatur,  Do  ut  facias  istud  &  illud,  quo  casu,  no 
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should  say  that  he  was  in  seysine  of  that  tenement  by  into  an 
the  donation  of  such  an  one  for  so  long  a  time,  until  so-  *^* 
and-so  ejected  him :  it  may  be  excepted  against  him, 
because  he,  who  ought  to  have  conveyed  it  to  him,  never 
had  seysine  thereof  so  as  to  be  able  to  make  a  donation  of 
it,  or  because  he  had  none  at  all,  or  because  if  he  had  the 
tenement,  he  gave  it  first  to  such  an  one  by  his  charter, 
before  he  had  made  a  charter  to  the  aforesaid  person  who 
is  the  claimant,  it  may  be  answered  to  him  thus,  because 
if  he  had  any  seysine  thereof,  he  had  none  except  after 
the  death  of  the  donor  by  intrusion,  and  from  which  he 
was  recently  and  forthwith  ejected.  In  which  case  the 
assise  falls  into  a  jury,  that  it  may  be  known  whether 
he  had  seysine  in  the  life  of  the  donor  or  not,  and  by 
this  the  business  will  be  determined.  But  if  they  have 
known  nothing  of  the  seysine,  the  claimant  will  take 
nothing  through  a  jury ;  but  if  they  have  doubted,  he 
will  have  to  be  adjudged  the  possessor.  But  if  they 
should  say  that  they  are  well  certain  concemiiig  the 
seysine  of  the  claimant,  and  on  what  day  he  was  put 
into  seysine,  but  they  have  known  nothing  concerning 
the  death  of  the  donor,  because  he  died  in  remote  parts 
and  in  another  county,  on  that  account  let  an  inquiry  be 
made  concerning  the  truth  in  the  county  in  which  he 
died,  and  so  the  affair  shall  be  determined  by  these  two 
conjoint  inquests,  and  it  shall  be  adjudged  in  favour  of 
one  or  of  the  other  party,  and  let  this  suffice  here  by 
way  of  example. 

A  pact  or  convention  may  fall  into  an  assise,  if  it  has       4. 
been  introduced  at  the  commencement  of  a  donation,  and  ment^w  a^' 
so  shall  be  inherent  in  the  donation,  and  shall  shape  the  pact  ^l* 
donation.     And  in  the  same  way  a  mode,  a  condition,  a  ^ise^or  a 
cause  may  be  inherent  in  it  and  shall  shape  the  dona-  mode  of 
tion.     A  mode,  as  if  it  be  said,  I  give,  that  you  may  do  : 
a  condition,  I  give,  if  you  shall  have  done ;  likewise  a 
condition  may  be  introduced  so  that  a  person  may  be 
bound  to  two  things  conjointly,  as  if  it  be  said,  I  give 
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sufficit  unum  fieri,  nisi  fiat  utrunq.  Yel  potest  fieri 
conditio  ad  duo  disjunctim,  s.  si  fecerit  istud  vel  iUad, 
quo  casu  sufficit  unum  fieri.  Item  alio  modo  poterunt 
inesse  modus  &  conditio  donationi,  uno  modo  verbis 
affirmativis,  ut  si  dicatur,  Do  ut  facias.  Ek>dem  modo 
in  verbis  negativis,  ut  si  dicatur,  Do  ne  facias.  Item 
potest  esse  modus  sive  conditio  verbis  affirmativis  & 
negativis  cojunctim;  &  sic  erit  duplex:  ut  si  dicatur^ 
Do  ut  facias,  &  si  no  feceris,  volo  q  terra  data  rever- 
tatur  ad  me  vel  alios  tales,  vel  q  liceat  mihi  vel  hse- 
redibus  meis  ponere  me  in  terram  iUam.  Item  e  con- 
verso,  verbis  negativis  &  affirmativis  cojunctim,  &  sic 
erit  duplex ;  ut  si  dica{,  Do  ne  facias,  &  si  feceris,  tuc 
liceat  mihi  &c.  Et  sive  satisfactum  sit  coditioni  sive 
no,  &  unus  se  ponere  possit  in  seysina  &  se  tenere  in 
eade,  habebit  exceptionem  ex  coventione.  Si  autem 
intrare  non  possit  ppter  vim  tenentis,  dabil  ei  actio 
ex  conventione,  ut  infra.  Item  fieri  possit  verbis  ne- 
gativis, ut  si  dicatur,  Do  ne  facias  sine  consensu  &; 
voluntate  mea,  &  si  feceris,  q  tunc  ponam  me  &c.  Et 
cu  hoc  fecerit,  adhuc  non  sufficit  fieri,  nisi  sciatur 
utrum  hoc  fecerit  de  voluntate  vel  contra  voluntatem, 
t  314.  quod  probatur  infra,  ubi  plus  de  hac  materia,  ut  supra 
de  donationibus.  Cdm  igitur  querens  proposita  que- 
rela sua  illam  fundaverit  sic:  Et  unde  queritur  ^ 
talis  injust^  &c.  disseysivit  eum  de  tanta  terra  &c. 
quam  habuit  de  dono  ipsius  taUs.     Et  unde  idem  talis 
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that  you  may  do  this  and  that,  in  which  case  it  is  not 
sufficient  that  one  thing  be  done  unless  both  be  done. 
Or  a  condition  may  be  made  of  two  things  disjunctively, 
to  wit,  if  he  have  this  or  that,  in  which  case  it  is  suffi- 
cient, if  one  be  done.  Likewise  in  another  way  there 
may  be  a  mode  and  condition  inherent  in  a  donation,  in 
one  mode  by  affirmative  words,  as  if  it  be  said,  I  give, 
that  you  may  do  it.  In  the  same  mode  by  negative 
words,  as  if  it  be  said,  I  give  that  you  may  not  do  it. 
Likewise  there  may  be  a  mode  or  condition  in  affirmative 
and  negative  words  conjointly,  and  so  it  will  be  double, 
as  if  it  be  said,  I  give  that  you  may  do  a  thing,  and  if 
you  have  not  done  it,  I  wish  that  the  land  given  shall 
return  to  me  or  to  certain  other  persons,  or  that  it  shall 
be  permissible  for  me  or  my  heirs  to  put  myself  into 
that  land.  Likewise  conversely  with  negative  and  affir- 
mative words  conjointly,  and  so  it  will  be  double,  as  if 
if  it  be  said,  I  give  that  you  may  not  do  so-and-so,  and 
you  shall  do  it,  then  it  shall  be  permissible  to  me,  &c. 
And  whether  the  condition  shall  be  satisfied  or  not,  and 
one  of  the  parties  can  put  himself  into  seysine  and  keep 
himself  in  seysine,  he  will  have  an  exception  upon  the 
convention.  But  if  he  cannot  enter  on  account  of  the 
force  of  the  tenant,  he  shall  have  an  action  upon  the 
convention  as  below.  Likewise  it  may  be  made  in  ne- 
gative words,  as  if  it  be  said,  I  give  that  you  may  not 
do  it  without  my  consent  and  will,  and  if  you  should  do 
it,  that  then  I  will  put  myself,  &c.  And  when  he  has 
done  this,  still  it  is  not  sufficient  that  it  be  done  [merely], 
unless  it  be  known  whether  he  has  done  it  with  the  will 
or  against  the  will  of  the  donor,  which  is  proved  below, 
where  there  will  be  more  on  this  subject,  as  above  on  f .  214. 
the  subject  of  donations.  When,  therefore,  a  plaintiff 
having  propounded  his  plaint  has  founded  it  thus :  and 
hence  he  complains  that  so-and-so  unjustly,  &c.  has  dis- 
seysed  him  from  so  much  land.  Sec,  which  he  had  \>y  the 
gift  of  so-and-so  himself:  and  whence  the  said  so  and 
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cepit  homagium  suum  &  poauit  eum  in  seysini^  vel  p 
se  vel  p  pcuratorem  suum,  vel  p  litteras  &c  Et  onde 
fiiit  in  seysina  p  tantu  tepus,  donee  ide  talis  ipsum 
injust^  &  sine  judicio  disseysivit^  &  inde  poeuit  se 
super  assisam.  Et  notandum  generaliter,  ^  omnis  in- 
tentio  querentis  in  assisa  novsa  disseysime  fundari 
poterit  secundihn  omnia  genera  aoquisitionis  liberi  te- 
nementi,  sive  ex  causa  successionis,  sive  ex  causa 
donationis,  vel  quacunq,  alia,  sive  in  feodo  sive  ad 
vitam,  vel  secundiim  quod  possessio  alicujus  padficata 
fuerit  vel  turbata,  vel  secundiim  quod  disseyaina  facta 
fuerit  in  ipso  principali,  s.  in  corpore,  vel  in  ipsius  rei 
pertinetiis,  sicut  in  jure,  ut  si  quis  jus  habeat  eundi 
vel  pascendi  in  fundo  alieno  &c.  Et  talis  venit  & 
defendit  q  ipsum  injust^  non  disseysivit,  neo  ei  ali«- 
quam  fecit  injuriam,  &  bene  cognoscit  donum  &  homa- 
gium captum,  et  seysinam,  et  totum  quod  proponitur 
k  querente.  Sed  dicit  qu5d  antequam  homagium  suum 
capere  vellet  de  tali  tenemento,  concessit  idem  querens, 
q  si  ille  tenens  infra  certum  tempus  inquirere  posset, 
q  idem  querens  aliquid  teneret  in  capite  k  dno  rege, 
vel  si  quid  faceret  vel  non  faceret,  et  sic  secundiim 
quancunq^  conventione  (ut  supra)  bene  liceret  ei  in- 
gredi  prsedictum  tenementum,  et  tenere  sibi  et  h»redi- 
bus  suis  quiets  imperpetuum  sine  aliqua  contradictione 
et  impedimento  prsedicti  talis  querentis  et  haeredum 
suorum.  Et  quia  inquisivit  infra  pdictum  terminum, 
q  tenuit  de  diio  rege  tale  terram  et  talem,  vel  quia 
fecit  cotra  praedicta  coventionem,  vel  quia  non  fecit 
secundiim  conventione,  ide6  posuit  se  in  seysina,  ppter 
prsedicta  covetione.  Et  undo  dicit,  q  licet  donatio 
valida  esset  et  pfecta  ab  initio,  tii  effecta  est  invalida 
p  praedictam  coventione.    Ad  quod  querens  respondet 
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SO  took  his  homage  and  placed  him  in  seysine  either 
personally  or  by  his  agent  or  by  letters,  &c.  And 
whereof  he  was  in  seysine  daring  such  a  length  of 
time,  until  the  said  so-and-so  disseysed  him  unjustly 
and  without  a  judgnlent,  and  thereon  he  has  put  himself 
upon  an  assise.  And  it  is  to  be  noted  generally  that 
every  statement  of  the  plaintiff  in  an  assise  of  novel 
disseysine  may  be  founded  according  to  all  kinds  of  ac- 
quisition of  freehold,  either  by  way  of  succession,  or  by 
way  of 'donation,  or  in  any  other  way,  whether  in  fee  or 
for  life,  or  according  as  the  possession  of  any  one  has 
been  peaceable  or  disturbed,  or  according  as  the  dissey- 
sine has  been  made  in  the  principal  tenement,  that  is,  in 
the  substantial  part  or  in  the  appurtenances  of  it,  as  in 
a  right,  as  if  a  person  has  a  right  of  going  and  pasturing 
in  another  person's  field.  And  the  said  person  comes 
and  defends  that  he  has  not  unjustly  disseysed  him,  nor 
has  he  done  him  any  injury,  and  he  acknowledgas  the 
gift,  and  the  homage  taken,  and  the  seysine,  and  the 
whole  of  that  which  is  set  forth  by  the  plaintiff.  But 
he  says  that  before  he  was  willing  to  accept  his  homage 
for  the  said  tenements,  the  said  plaintiff  granted,  that  if 
he,  the  tenant,  within  a  certain  time,  could  ascertain 
that  he,  the  said  plaintiff,  held  any  thing  in  chief  from 
the  lord  the  king,  or  if  he  should  do  this  or  not  do  it, 
and  so  according  to  whatsoever  convention  (as  above),  it 
should  be  fully  allowable  for  him  to  enter  the  aforesaid 
tenement,  and  to  hold  to  himself  and  his  heirs  quietly 
in  perpetuity  without  any  contradiction  and  impediment 
from  the  aforesaid  plaintiff  and  his  heirs.  And  because 
he  had  ascertained  within  the  aforesaid  term,  that  he 
held  from  the  lord  the  king  such  and  such  a  land,  or 
because  he  had  done  contrary  to  the  said  agreement,  or 
because  he  had  not  done  according  to  the  said  agree- 
ment, on  that  account  he  had  put  himself  into  seysine 
in  accordance  with  the  aforesaid  convention.  To  whichi 
the  plaintiff  answers,  and  either  denies  altogether  that 
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aut  dedicit  oninind  ilia  coventionem,  aut  cognoscit.  Si 
autem  cognoscat  et  factum  sit  contra,  tunc  erit  mani- 
festum  q.  nulla  ei  fecerit  injuria.  Si  aute  ilia  omnin6 
negaverit  vel  defenderit,  cu  ex  tali  negatione  fiat  res 
dubia,  oportebit  eu  de  necessitate  ^  ilia  pbet  si  fuerit 
extra  seysina,  alioquin  indefensus  erit,  quasi  exceptio 
nulla,  &  p  hoc  recuperabit  queres  sine  aliqua  jurata, 
et  si  fuerit  in  seysina,  dabil  ei  exceptio.  Probari  vero 
poterit  covetio  p  scriptura,  cu  fuerit  extra  seysina,  ut 
si  scriptu  cdfectu  fuerit  iter  eos  super  covetide  predicta 
1  presentia  viroru  fide  dignoru  qui  presetes  ei^t,  et 
audietes  pdicta  cdvetione  ante  captione  homagii  vel 
post,  et  qui  loqui  possut  de  pprio  visu  et  auditu  et 
que  quide  si  fuerit  k  querete  dedicta,  pbel  cbarta  et 
covetio  p  testes,  licet  doestici  sit,  siul  cu  aliis  de  jurata, 
vel  p  collatione  vel  alio  modo.  Et  si  pbatu  fuerit 
instrumetu,  sic  manifestu  erit  %  talis  fuit  covetio:  no 
tame  ppter  hoc  pbal  q  satisfactu  sit  c5vetioni.  Opor- 
tebit igi{  ulteriiis  pcedere  investigado  p  assisa  in  modu 
iurate  capieda,  et  p  testes  nominatos  in  scripto  utrii 
factu  sit  secudu  cdvetione  vel  no,  vel  si  factii  sit  c5tra 
convetione,  utru  ita  sit  vel  nd  sit,  secudu  q  dicil  in 
cdvetione.  Et  eode  modo  erit  pcedendum  pbato  scripto, 
f.  2Ub.  et  probata  conventione,  ac  si  ab  initio  no  essent  con- 
cessa.  Quia  etsi  concessa  essent,  adhuc  videndu  esset 
utrum  satisfactum  esset  conventioni  vel  no.  Et  qu6d 
ita  sit  pcedendum,  videri  poterit  p  cbarta  aliquam, 
quae  confecta  est  super  donatione  aliqua,  ut  si  cbarta 
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convention,  or  he  acknowledges  it.  But  if  he  acknow- 
ledges it  and  it  has  been  done  contrary  to  it,  then  it  will 
be  manifest  that  he  has  done  him  no  injury.  But  if  he 
has  altogether  denied  it  or  defended  it,  since  upon  such 
a  denial  the  matter  is  rendered  doubtful,  it  will  be  in- 
cumbent upon  him  from  necessity  that  he  should  prove 
it,  if  he  is  out  of  seysine,  otherwise  he  will  be  unde- 
fended, as  if  the  exception  were  null,  and  thereby  the 
plaintifi'  will  recover  without  a  jury,  and  if  he  be  in 
seysine,  the  exception  will  be  allowed  him.  But  the 
convention  may  be  proved  by  a  writing,  when  he  is  out 
of  seysine,  as  iif  a  writing  has  been  made  between  them 
upon  the  aforesaid  convention  in  the  presence  of  men 
worthy  of  credit  who  were  present,  and  who  heard  the 
aforesaid  convention  before  the  acceptance  of  homage  or 
after  it,  and  who  can  speak  from  their  own  sight  and 
hearing,  and  which  if  it  be  denied  by  the  plaintiff,  let 
the  charter  and  convention  be  proved  by  witnesses, 
although  they  be  domestics,  together  with  others  of  the 
jury,  or  by  comparison  or  in  some  other  way.  And  if 
the  insti-ument  be  proved,  it  will  be  thus  manifest  that 
there  was  such  a  convention  ;  it  is  not,  however,  thereby 
proved  that  the  convention  has  been  satisfied.  It  will 
therefore  be  incumbent  to  proceed  further  in  investigat- 
ing by  an  assise  to  be  taken  in  the  manner  of  a  jury, 
and  by  the  witnesses  named  in  the  writing,  whether  it 
has  been  done  in  accordance  with  convention  or  not,  or 
if  it  has  been  done  contrary  to  the  convention,  whether 
it  be  in  such  manner  or  not,  according  to  what  is  said 
in  the  convention.  And  the  same  proceedings  must  be 
had,  upon  the  writing  being  proved  and  upon  the  con- 
vention being  proved,  as  if  they  had  not  been  conceded  f.  2U  b. 
at  the  commencement.  Because  although  they  were 
conceded,  it  would  still  have  to  be  seen  whether  the 
convention  has  been  satisfied  or  not.  And  that  the  pro- 
ceeding must  be  in  this  manner  may  be  seen  by  any 
charter,  which  has  been  made  upon  any  donation,  as  if 
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tatum  fuerit  dedicia,  non  sufficit  nisi  donum  fuerit 
dedictum ;  ut  si  dicat,  defendo  charta,  minus  bene 
dicii  Si  autem  dicat,  defendo  donu  &  chari^,  tone 
oportet  tenente  pbare  utrunqj.  Si  dicat  tantum,  de- 
fendo donii^  adhuc  sufficit,  quia  donum  poterit  ei^ie 
validum  &  pfectum  etia  sine  charta^  &  charta  bene 
poterit  esse  vera,  sed  sine  dono  pfectio  vacua  erit  & 
invalida.  Si  autem  donu  fuerit  pfectum  &  validum, 
utrunq,  juvari  poterit  p  aliud,  &  sic  donu  poterit  esse 
validum,  licet  charta  sit  falsa>  &  charta  poterit  esse 
vera,  licet  donu  sit  invalidum  vel  imperfectum,  ut  si 
donatarias  se  intruserit  ppria  autoritate  sine  waranto. 
Igitur  non  sufficit  pbare  chartam  esse  veram,  nisi  pbe- 
tur  donu  esse  validum  &  pfectum.  Igitur  cbm  pbata 
sit  scriptura  &  conventio,  &  oporteat  de  necessitate 
ulteriiis  pcedere,  aut  bene  sdunt  conventioni  esse  satis- 
factum,  vel  bene  sciunt  qu6d  non  est  satisfactum,  & 
secundum  hoc  pro  una  parte  vel  pro  alia  terminabitur 
negotium.  Si  autc  nihil  omnind  sciverit^  de  aliqua 
conventione,  p  hoc  recuperabit  querens  quasi  excep- 
tione  nulla.  Si  ante  dubitaverit^  utrum  satisfactum 
fuerit  conventioni  vel  no,  licet  bn  costiterit  eis  de  con- 
ventione facta,  si  prsesumptiones  inducant  pbabiles  pro 
una  parte  vel  p  alia,  in  hoc  dubio  standu  erit  pre- 
sumptioni,  ctim  nulla  sit  p  aliqua  parte  vera  probatio, 
qus9  vincere  possit  presumptione.  Poterit  tunc  pre- 
sumptio  imposteru  juvari,  si  fecerit  p  eo  qui  forte 
covetione  cognoverit,  sed  si  in  replicado  dicat  ilia  esse 
remissam,  si  psumptio  faciat  p  eo,  juvari  poterit  prse- 
sumptio  p  instrumetu  postea  copertu  ex  parte  ilia,  q 
contineat  veritate.     Si   autem   tenes  nullu  omnin6  ha- 

» «'8civerint,"  MS.  Rawl  C.  160.  |      ^  «  dubitaverint,*'  id. 
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the  charier  be  gainsaid^  it  is  not  sufficient  unless  the 
gift  has  been  gainsaid ;  as  if  he  should  say,  I  deny  the 
charter,  it  is  insufficiently  said ;  but  if  he  should  say,  I 
deny  the  gift  and  the  charter,  then  it  is  incumbent  on 
the  tenant  to  prove  both.  If  he  should  say  only,  I  deny 
the  gift,  it  is  still  sufficient,  because  the  •  gift  may  be 
valid  and  perfect  even  without  a  charter,  and  the  charter 
may  very  well  be  true,  but  without  the  gift  its  perfect- 
ness  will  be  empty  and  invalid.  But  if  the  gift  be  per- 
fect and  valid,  each  may  be  helped  by  the  other,  and  so 
the  gift  may  be  valid,  although  the  charter  be  false ;  and 
the  charter  may  be  true,  although  the  gift  be  invalid 
and  imperfect,  as  if  the  donatory  has  intruded  himself 
by  his  own  authority  without  a  warrant.  Therefore  it 
is  not  sufficient  to  prove  the  charter  to  be  true,  imless  it 
be  proved  that  the  gift  is  valid  and  perfect.  Therefore 
when  the  writing  and  the  convention  has  been  proved, 
and  it  is  incumbent  of  necessity  to  proceed  further,  they 
either  know  well  that  the  convention  must  be  satisfied, 
or  they  know  well  that  it  has  not  been  satisfied,  and 
according  to  this  the  affiiir  will  be  determined  for  one 
party  or  for  the  other.  But  if  they  know  nothing  about 
any  convention,  on  that  account  the  complainant  shall 
recover,  as  if  there  were  no  exception.  But  if  they  have 
doubted  whether  the  convention  has  been  satisfied  or 
not,  although  it  is  clear  to  them  concerning  the  making 
of  a  convention,  if  they  raise  probable  presumptions  in 
favour  of  one  party  or  of  the  other,  in  this  state  of 
doubt  they  must  stand  by  the  presumption,  when  there 
is  no  true  proof  on  either  side,  which  can  overcome 
the  presumption.  The  presumption  may  afterwards  be 
assisted,  if  it  has  made  for  him  who  by  chance  has  ac- 
knowledged the  convention,  but  if  in  his  replication  he 
says  that  it  has  been  remitted,  if  the  presumption  makes 
for  him,  the  presumption  may  be  assisted  by  an.  instru- 
ment found  afterwards  on  that  side,  that  it  contains  the 
truth.    But  if  the  tenant  has  no  instrument  at  all,  then 
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beat  instrumentum,  tunc  oportet  q  alio  modo  pbet 
exceptionem  cdventionis.  Et  unde  aut  ponit  se  in 
assisam  in  modum  juratse  capienda  aut  no.  Si  velit 
aute  pbare  p  domesticos  &  familiares  suos  exceptione; 
hoc  non  licet.  Si  autem  p  domesticos  &  fetmiliares 
partis  alterius,  hoc  no  pdest.  Si  aute  comuniter  p 
utroq,  nuqua  coveniet.  Oportet  igil  de  necessitate  re- 
currere  ad  assisam,  assuptis  aliquib^  qui  interfuerint 
cdvetioni,  du  tame  neutra  parte  cotingat.  Si  aute 
instrumentum  no  habuerit,  nee  se  ponere  voluerit  in 
jurata,  habet  tamen  secta  una  vel  plures  forte,  sive 
sint  familiares  sive  non,  ex  secta  sua  habet  ad  minus 
presumptionem,  &  standum  erit  presumptioni,  donee 
probel  in  contrarium.  Probari  poterit  contrarium  per 
defensionem  &  per  legem,  quia  lex  vincit  sectam. 
Item  esto,  qu5d  donator  per  conventionem  non  sufficiat 
qudd  se  ponere  possit  in  seysinam,  dabitur  ei  actio  ex 
conventione,  cilm  sit  extra  seysina,  &  ad  superiorem 
erit  recurrendum.  Et  unde  ciim  quis  sit  in  seysina, 
dabitur  ei  exceptio  ex  conventione. 

5.  Item  incertitudo,  sive  fuerit  in  ipsa  re  sicut  in  cor- 

pedlunT'     P^^®  ^  tenemento,  sive  in  jure  pertinente  ad  tenemen- 
restitH-       turn,  sive   in   ipsa    persona  quae  queritur,  non   dico   si 
tioncm.       aliqua   ratione   possit    esse   certitudo    vel   saltem    pre- 
sumptio,  immo  si  omnin6  nulla  haberi  poterit  certitudo, 
f.  215.     etiam  nee  presumptio.     Item  negligentia  sive  dissimu- 
latio  ad  tempus,  quse   trahuntur   ad    consensum,  impe- 
diunt  restitutione,  non  tame  quod  omnino   tollatur  ac- 
tio, sed  quod  auferatur   disseysito    recens  rejectio.     Et 
dissimulatio    &    magna   negligentia;    que    trahitur    ad 
consensum,  dat  quasi  liberum  tenementum  disseysitori, 
ita  quod  sine   judicio    ejici   non   potest,  &  toUit  privi- 
legium  disseysito :  quia  ex  quo  negligens  est,  prsesumi- 
tur  ad  minus  quod  voluit  disseysiri,  p  quod  prsesumitur 
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he  must  prove  in  some  other  way  an  exception  against 
the  convention,  And  thereupon  he  either  does  put  him- 
self upon  an  assise  to  be  held  in  the  manner  of  a  jury, 
or  he  does  not.  But  if  he  wishes  to  prove  his. exception 
by  his  own  domestics  or  femily,  this  is  not  allowed. 
But  if  by  the  domestics  and  friends  of  the  other  party, 
this  is  not  advantageous.  But  if  in  common  by  both,  they 
will  never  agree.  It  behoves  therefore  of  necessity  to 
have  recourse  to  an  assise,  by  assuming  certain  persons 
who  were  present  at  the  convention,  provided  they  are 
not  related  to  either  party.  But  if  he  has  not  an  in- 
strument nor  is  willing  to  put  himself  on  a  jury,  he  has 
however  a  sect,  one  or  perhaps  more,  whether  they  are 
members  of  his  family  or  not,  he  has  from  bis  sect  a 
presumption  at  least,  and  the  presumption  must  prevail, 
until  it  be  proved  to  the  contrary.  The  contrary  may 
be  proved  by  a  denial  and  by  the  law,  for  the  law  over- 
powers a  sect.  Likewise  let  it  be  that  a  donor  by  a 
convention  does  not  suffice  to  be  able  to  put  himself  into 
seysine,  he  will  have  an  action  upon  the  convention, 
since  he  is  out  of  seysine,  and  he  will  have  to  have 
recourse  to  a  superior,  and  hence  when  a  person  is  in 
seysine,  he  will  have  an  exception  upon  the  convention. 

Likewise  uncertainty,  whether  it  be  in  the  thing  itself,        5. 
as  in  the  substance  and  the  tenement,  or  in  the  right  ap-  ^J?^* 
pertaining  to  the  tenement,  or  in  the  person  who  com-  impede  re- 
plains,  I  do  not  say  if  by  any  means  there  can  be  ****^*^*^°- 
certitude  or  at  least  a  presumption,  nay  if  there  could  be 
no  certitude,  nor  even  presumption :  likewise  negligence 
or  dissimulation  for  a  time,  which  are  taken  for  consent,     f.  215. 
impede  restitution,  not  however  so  as  to  take  away  all 
right  of  action,  but  so  that  there  is  taken  away  from  the 
disseysed  party  a  recent  rejection.     And  dissimulation 
and  great  negligence,  which  are  taken  for  consent,  give 
as  it  were  a  freehold  to  the  diaseysor,  so  that  he  cannot 
be  ejected  without  a  judgment,  and  takes  away  from  the 
person  disseysed  his  privilege,  for  since  he  has   been 
negligent,  it  is  presumed  at  least  that  he  was  willing  to 
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etiam  q  utramq^  amiserit  possessionem,  naturalem  vide- 
licet &  civilem.  Item  eode  modo  volutas,  si  hoc  voltiit 
ab  initio  vel  post  tempus,  injuriam  remiserit,  &  tene- 
mentu  quietu  damaverit.  Ite  impedit  restitutionem 
transactio,  ut  si  parte  tenementi  i*emiserit  &  partem 
receperit  nomine  conoordiae,  quod  quidem  de  gra4ia  ei 
concedi  poterit,  &  pro  bono  pacis  &  non  de  jure>  quia 
de  iis  quee  preesumpta  sunt  contra  pacem  domini  re- 
gis, nulla  erit  transactio  sive  ooncordia,  sed  ipsum 
judicium,  secundiim  quod  querens  se  retraxerit,  vel 
ipse  disseysitor  cognoyerit  disseysinam.  Item  confir- 
matio  vel  consensus  impediunt  restitutionem,  ut  si 
disseysitus  confirm%verit  disseysitori  rem  disseysitam, 
quia  confirmatio  gratuita  tollit  injuriam.  Consensus, 
ut  si  disseysitor  donationem  fecerit,  &  disseysitus  do- 
nationi  consenserit  &  illam  ratam  habuerit,  sive  ab 
initio  sive  post  tempus.  Item  propria  usurpatio  rei 
pprise  post  disseysinam  sine  judicio  sed  post  tempus, 
ut  si  disseysitus  fuit  quis,  &  negligens  fuerit  in  impe- 
tratione  vel  psecutione  vel  utroq,  sine  judicio  re  ppria 
sibi  usurpare  non  poterit  (ut  supra)  poterit  tame  illam 
recipere,  si  ei  gratis  offeratur,  aliquando  tamen,  sed  no 
semper:  verbi  gratia,  A.  disseysiat  6.,  C.  disseysiat 
A.,  vel  forte  A.  dat  tenementum  C,  B.  impetrat  conti*a 
A.,  A.  timet  ppter  disseysina  &  assisam,  ejicit  C.  sine 
judicio,  &  restituit  tenementum  ipsi  B.  post  impetra- 
tionem  ipsius  C.  vel  ante,  si  C.  conveniat  cum  A.  & 
non  B.,  A.  non  potest  restituere,  sed  B.,  si  tame  c5ve- 
niat  B.,  B.  nuUam  fecit  disseysinam  C.  Oportet  ergo 
quod  ambo  covenia!  simul,  A.  qui  fecit  disseysina,  & 
B.  qui  potest  restituere.    A.  nihil  potest  dicere  quare 
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be  diflseysed,  whereby  it  is  presumed  that  has  lost  both 
possessions,  the  natural  and  the  civil.  Likewise  hx  the 
same  manner  the  willingness,  if  he  has  wished  from  the 
commencement  or  after  a  time,  will  have  remitted  the 
injury,  and  as  it  were  quitclaimed  the  tenement.  Like- 
wise a  compromise  impedes  restitution,  as  if  he  has  re- 
mitted part  of  the  tenement,  and  received  back  a  part  in 
the  name  of  a  concord,  which  may  be  conceded  to  him 
of  grace,  and  for  the  good  of  peace  and  not  of  right,  be- 
cause of  those  things  which  are  presumed  against  the 
peace  of  the  lord  the  king,  there  shall  be  no  compromise 
nor  concoi*d,  but  a  judgment,  according  to  which  the 
claimant  withdraws,  or  the  disseysor  himself  acknow- 
ledges the  disseysine.  Likewise  a  confirmation  or  con- 
sent impede  restitution,  as  if  the  person  disseysed  has 
confirmed  to  the  disseysor  the  thing  disseysed,  because  a 
gratuitous  confirmation  removes  the  injury.  Consent, 
as  if  the  disseysor  has  made  a  donation,  and  the  person 
disseysed  has  consented  to  the  donation,  and  has  ratified  it, 
whether  from  the  commencement  or  after  a  time.  Like- 
wise one's  own  usurpation  of  one's  own  property  after  a 
disseysine  without  a  judgment,  but  after  a  time,  as  if 
a  person  has  been  disseysed  and  has  been  negligent  in 
suing  out  a  writ  or  in  prosecuting  the  suit,  or  in  both,  he 
cannot  usurp  possession  of  his  own  property  without  a 
judgment  (as  above),  but  he  may  receive  it,  if  it  be  offered 
to  him  gratuitously,  sometimes  indeed,  but  not  always,  for 
example :  A.  disseyses  B.  and  C.  disseyses  A.,  or  perhaps 
A.  gives  the  tenement  to  C,  B.  sues  out  a  writ  against 
A<,  A.  is  afraid  on  account  of  the  disseysine  and  an 
assise,  he  ejects  C.  without  a  judgment,  and  restores  the 
tenement  to  B.  himself  after  or  before  C.  has  sued  out  a 
writ,  if  C.  comes  to  terms  with  A.  and  not  B.,  A.  cannot 
restore,  but  B. ;  if  however  B.  comes  to  terms,  B.  causes 
no  disseysine  to  C.  It  is  incumbent  therefore  that  both 
should  come  to  terms,  as  well  A.  who  caused  the  disseysine, 
and  B.  who  can  restore.    A.  can  say  nothing  wherefore  the 
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assisa  remaneat.     6.  si  dicat  cotra  assisa  qu6d  ipse    sit 
dSs  pprietatis,  &  qu6d   A.  qui  eum  injustd   disseysivit 
illam  ei  gratis  obtulit,  &  ilia  sic  oblatam  reoepit,  repli- 
care  possit  ide  C.  quod  ex  quo  idem  A.  injust^  ejecit 
ipsum  &  sine  judicio,  &  ita  qudd  ipsi^  de  tali  dissey- 
sina  impetravit  cotra  ipsum  A<  &  ita  quod  prseoeptum 
esset  vie.  q_  tenemetu    illud    faceret   esse   in   pace  usq^ 
ad  advetu  justiciarioru,  non   poterit   idem  A.  illud   ad 
aliii  transferre  sine  prejudicio  ipsius  C,  &  unde  si  idem 
A.  illud  ei  postmodu  gratis  offerret,  illud  recipere  non 
deberet,  quia  hoc  esset  in  prsejudiciu  ipsius  C.  licet  in 
nullum  prsejudicium  ipsius  A.     Et  perinde   erit  versus 
ipsum  C.  ac   si   seysinam   sua   sine  judicio  usurpasset 
versus  ipsum  A.     Item  difficultas  judicii  impedit  resti- 
tutione,  &  quo   casu   partes   induci   poterunt   ad   Con- 
cordia, ut   si    nuUo   modo    terminari    possit   negotium. 
Secus  tame  est    si    aliquo  modo,  quavis  cu  difficultate. 
Ite  res  judicata,  maxim^  si  justu  intervenerit  judiciu. 
Ite  intrusio   impedit  restitutione,  du   tamen  n5  currat 
tepus   p   negligentia,  hoc   est   si  incontinenti  ejidatur. 
Ite  exceptio  finis  facti  impedit  restitutione  in  suo  casu. 
Ite  sunt  alia  plura,  de  quibus  ad  prsesens  non  reeoli- 
iuT,  sed  ista  sufficiunt  exempli  causa. 
1. 

f.  215  b. 
Sunt  qase- 

damexccp-  Cap.  XXXIV. 

tiones,  que 

eaura*w^       Item  sunt  quaedam  exceptiones,  quae  assisam  omnino 

sinamet     non    perimunt   sed    breve   &   non  actionem,   licet    ad 

gunt^'^d    t^'^pus  assisam  differant,  sicut   exceptio   contra  juris- 

perimunt     dictionem.     Item  exceptio  quae  datur  contra  breve, 

breve 

qnandoqae,  

y^dif-  "ipse."  MS.  Bawl.  C.  160. 

fenmt  as- 
sisam. 
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assise  should  be  stayed.  B.,  if  he  says  against  the 
assise  that  he  himself  is  the  lord  of  the  property,  and 
that  A.  who  unjustly  disseysed  him  offered  it  to  him 
gratuitously,  and  he  received  it  when  so  offered  to  him, 
the  said  C.  may  reply  that  since  A.  has  unjustly  ejected 
him,  and  without  a  judgment,  and  so  that  he  sued  out  a 
writ  against  A.  on  account  of  that  disseysine,  and  so 
that  a  precept  was  issued  to  the  viscount  that  he  should 
cause  that  tenement  to  be  in  peace  until  the  coming  of 
our  justiciaries,  the  said  A.  could  not  transfer  to  another 
that  tenement  without  prejudice  to  C,  and  hence  if  the 
said  A.  offered  it  to  him  afterwards  gratuitously,  he 
ought  not  to  have  received  it,  for  this  would  be  to  the 
prejudice  of  the  said  C,  although  not  to  the  prejudice  of 
the  said  A.  And  it  will  be  of  the  same  effect  against  C. 
as  if  he  had  usurped  his  own  seysine  without  a  judgment 
against  A.  Likewise  the  difficulty  of  a  judgment  im- 
pedes restitution,  and  in  which  case  the  parties  may  be 
induced  to  come  to  a  concord,  as  if  the  business  could 
not  be  in  any  way  terminated.  It  would  be  otherwise, 
however,  if  it  could  be  in  some  way  terminated,  although 
with  difficulty.  Likewise  a  matter  which  has  been  ad- 
judicated, particularly  if  a  just  judgment  has  intervened 
thereon.  Likewise  an  intrusion  impedes  restitution,  pro- 
^aded,  however,  time  does  not  run  from  negligence,  that 
is,  if  he  be  ejected  forthwith.  Likewise  the  exception  of 
a  fine  having  been  made  impedes  restitution  in  its  own 
case.  Likewise  there  are  several  other  matters,  con- 
cerning which  it  is  not  easy  to  recollect  at  the  present  f  215  b 
moment,  but  these  are  sufficient  for  example's  sake.  xhew  are 

some  ex- 
ceptioDB, 
which  are 

Chapter  XXXIV.  outside  the 

seTsine 
Likewise  there  are  some  exceptions,  which  do  not  per-  and  do  not 

empt  the  assise  altogether  but  the  writ  and  not  the*^^^*'^"* 

action,  although  for  a  time  they  defer  the  assise  as  an  the  writ 

exception  against  the  jurisdiction.     Likewise  an  excep-  ^nTtom^' 

tion  which  is  given  against  the  writ.  times  defer 

thef    ' 
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2*  Item  exoeptio  quad  datur   contra  persone  querentis. 

tionibus^'  Item  exoeptio   quad   copetit  ex  psona  tenentis.     Item 
diiatoriis,    exceptio  quifi  competit  ex  loco  &  tempore.    Item    ex- 
contra       ceptio  quda  competit  contra  juratores,  quia  sunt  minuH 
assisam.     sufficientes  &   essoniabiles    sive   recusabUes,    vel    licet 
sint  competentes,  non  tamen  sint  prsesentes.    Et  ci^in 
omnes  istas   exceptiones    (sive   sint  peremptorise    sive 
dilatonse)  sunt  quasi  extra  assisam,  vel  prseter,  &  ided 
nd  in  modum  assisse,  sed  in  modum  juratse  terminanT, 
quasi  p  consensum   p^tiu.     Cilm  unus  dicat  ita  esse 
&  alius  contrarium,  quasi  extra  assisam,  &  petat  qui- 
libet  eorum  q  sua  Veritas  inquiratur.     Et  ideo  conven- 
tionem   non  recipiunt,   quia   si    qua^   partimn   venire 
vellet  cotra  dicta  juratoru,  ita  diceret  pbationem  suam 
esse  falsam,  cilm  veredictum  juratoru  in  hoc  casu  non 
sit    assisa  sed    pbatio    exceptionis,    quia    qui    excipit 
pbare  debet  exceptionem.    Et  eodem  modo   qui   repli- 
cat  contra  exceptionem,  pbare  debet  replieationem. 

3.  Ut  autem  sciatur  quado  convictio  habet  locu,  quando 

Quaiiter  et  j^Qn    videndu   erit  utrum  assisa   capiatur   in    modum 

discadit     assisaa,  vel  m  modum  juratse.    In  modum  assises  sic, 

^uratam      ^*'    ®^   fundata   intetione   querentis,   tenens   se    statim 

BrittoD,      ponat  in  assisam  sine  aliqua  exceptione,  &  respondeat 

u.ch.  XX.    intention!  querentis,  qu6d  non  disseysivit  eum,  &  inde 

'  ponit  se  super  assisam,  &  si  juratoi*es  dicant  simplici- 

ter   qu6d  non    disseysivit   ipsum,  vel  qu6d  disseysivit 

sine   aliqua  causa  adjecta,  si  falsum   dixerint  sive   in 

principali  &  in   iis   quse  tangunt  actionem  &  assisam, 

sive   in  lis  que  tangunt  exceptiones,  nisi  Justus  error 

1  «  qujB,"  MS.  Rawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  433 

Likewise  an  exception  which  is  given  against  the  per-  2. 
son  of  the  plaintiff.  Likewise  an  exception  which  is  ^fcept^ns 
allowable  as  to  the  person  of  the  defendant.  Likewise  which  are 
an  exception  which  is  allowable  as  to  the  place  and  time,  ^se!*  *  *^ 
Likewise  an  exception  which  is  allowable  against  the 
jurors,  because  they  are  less  sufficient  and  are  essoinable 
or  ref  usable,  and  although  they  may  be  competent,  they 
are  not  present.  And  since  all  these  exceptions  (whether 
they  are  peremptory  or  dilatory)  are  as  it  were  outside 
the  assise  or  beside  it,  they  are  on  that  account  deter- 
minable not  in  the  manner  of  an  assise,  but  in  the 
manner  of  a  jury,  as  if  with  the  consent  of  the  parties. 
When  one  says  that  it  is  so,  and  another  says  the  contrary, 
as  it  were  outside  the  assise,  and  each  of  tiiem  petitions 
that  his  truth  may  be  inquired  into.  And  on  that  ac- 
count they  do  not  admit  of  a  convention,  because  if  any 
of  the  parties  would  wish  to  impugn  the  sayings  of  the 
jurors,  he  would  say  that  his  evidence  was  false,  since 
the  verdict  of  the  jurors  in  this  case  is  not  an  assise,  but 
the  proof  of  an  exception,  because  he  who  excepts  ought 
to  prove  his  exception,  and  in  the  same  way  he  who 
makes  a  replication  to  the  exception,  ought  to  prove  his 
replication. 

But  that  it  may  be  known  when  a  conviction  has  place       3, 
and  when  not,  we  must  see  whether  the  assise  is  held  in  ^°  y  and 
the  manner  of  an  assise  or  of  a  jury.     In  the  manner  of  by  what 
an  assise  in  this  way,  as  if  upon  the  statement  of  the  ^sise  fjuu 
plaintiff  having  been  made,  the  defendant  at  once  puts  intoajurj'. 
himself  upon  an  assise  without  taking  any  exception, 
and  responds  to  the  statement  of  the  plaintiff,  that  he 
has  not  disseysed  him,  and  thereupon  puts  himself  upon 
an  assise,  and  if  the  jurors  say  simply  that  he  has  not 
disseysed  him,  or  that  he  has  disseysed  without  any 
cause  being  added,  if  they  have  said  false  either  as  re- 
gards the  principal  act  and  in  those  matters  which  touch 
the  action  and  the  assise,  or  in  those  which  touch  the 
exceptions,  unless  a  just  and  probable  error  may  excuse 
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&  pbabilis  eos  excusaverit,  convinci  poterunt  in  lis 
qu8B  tangunt  assisam :  ut  si  dicant  qu6d  disseysivit 
talem  injustfe,  cdm  non  disseysiverit,  vel  e  contrario, 
vel  si  dicant  qu6d  tenens  disseysivit  querentem  de 
libero  tenemento,  ciim  teneret  in  villenagio  vel  e  con- 
trari6  Sa  hujusmodi.  Vel  si  dicat  aliquid,  quod  tang^at 
exceptionem  &  n5  actionem  nee  assisam,  sed  non  sim- 
pliciter  sed  cum  causae  adjectione,  ita  scilicet,  quod 
querens  disseysiri  non  poterit  de  libero  tenemento, 
quia  villanus  est,  &  tenuerit  in  villenagio,  ciim  liber 
sit  &  liberS  tenuerit,  vel  e  contrari6 :  si  ille  querens 
postmodum  possit  docere  contrarium,  juratores  convicti 
sunt  de  perjurio,  quia  assisa  capta  est  in  modum  assise 
&  non  jurate.  Si  autem  proposita  querela  querentis, 
respondeat  tenens  intentioni,  q  querens  disseysiri  non 
potuit  de  libero  tenemento  quia  villanus  est,  &  tenuit 
f.  216.  in  villenagio,  &  querens  dicat  simpliciter  qu6d  non, 
nihil  replicando,  cum  per  negationem  fiat  res  dubia: 
oportet  qu6d  tenens  probet  exceptionem  per  parentes, 
quos  statim  habeat  ad  manum  (si  possit)  vel  ad  diem, 
vel  per  assisam.  Et  quo  casu,  sive  per  parentes  sive 
per  assisam  pbaverit,  cilm  inde  se  posuerit  in  assisam 
in  modum  jurate  capiendam,  sive  juratores  dicant  pro 
una  parte  sive  pro  alia,  non  sunt  convincendi,  quia 
hie  est  potiils  probatio  exceptionis  per  juratam,  qui^m 
captio  assise  per  assisam.  Nee  etiam  sive  verum 
dicant  sive  falsum,  non  propter  hoc  prejudicabitur 
querenti  in  causa  status,  &  sic  in  hoc  casu  semper 
incumbit  probatio  tenenti.  Sed  esto  qu6d  querens  sic 
respondeat  exceptioni,  per  quam  dicitur  qu6d  ipse  vil- 
lanus sit,  &  ipse  replicando  dicat  quod  sit  liber,  adhuc 
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them,  they  may  be  convicted  in  those  matters  which 
touch  the  assise  :  as  if  they  should  say  that  he  has  dis- 
seysed  the  said  person  unjustly  when  he  has  not  dis- 
seysed  him,  or  the  contrary  ;  or  if  they  should  say  that 
the  defendant  has  disseysed  the  plaintiff  from  a  free- 
hold, when  he  held  in  villenage,  or  the  contrary,  or  such 
like.  Or  if  he  says  anything,  which  touches  the  ex- 
ception and  not  the  action  or  the  assise,  but  not  simply, 
but  with  the  addition  of  a  cause,  thus,  to  wit,  that  the 
plaintiff  cannot  be  disseysed  from  a  freehold,  because  he 
is  a  villein,  and  has  held  in  villenage,  when  he  is  free 
and  has  held  freely,  or  the  contrary ;  if  the  same  plain- 
tiff can  afterwards  show  the  contrary,  they  are  con- 
victed of  perjury,  because  the  assise  has  been  held  in 
the  manner  of  an  assise,  and  not  of  a  jury.  But  if 
upon  the  claim  of  the  plaintiff  having  been  set  forth, 
the  defendant  should  respond  to  the  statement,  that  the 
plaintiff  could  not  be  disseysed  from  a  freehold,  because 
he  is  a  villein  and  held  in  viQenage,  and  the  plaintiff  f.  216. 
says  simply  that  it  is  not  so,  without  any  replication, 
since  by  the  denial  the  matter  is  put  in  doubt,  it  is  in- 
cumbent that  the  defendant  prove  his  exception  by  his 
relatives,  whom  he  may  have  at  hand  (if  he  can),  either 
on  a  day  fixed  or  by  an  assise.  And  in  which  case, 
whether  he  has  proved  by  his  relatives  or  by  an  assise, 
since  he  has  put  himself  on  an  assise  to  be.  held  after 
the  manner  of  a  jury,  whether  the  jurors  find  in  favour 
of  one  party  or  of  the  other,  they  are  not  to  be  con- 
\'icted,  for  this  is  rather  the  proof  of  an  exception  by  a 
jury,  than  the  holding  of  an  assise  by  an  assise.  Nor 
even  whether  they  speak  the  truth  or  a  falsehood,  the 
plaintiff  will  not  thereby  suffer  prejudice  in  a  cause  of 
status,  and  so  in  this  case  the  proof  is  incumbent  on 
the  defendant.  But  let  it  be  that  the  claimant  so  re- 
sponds to  the  exception,  whereby  it  is  said  that  he  is  a 
villein,  and  by  way  of  replication  says  that  he  is  a  free 
person,  the  proof  is  still  incumbent  on  the  defendant, 
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inciunbit  probaiio  tenenti,  quam  quidem  si  aUquo 
modo  probaverit,  probet  querena  contrarium  (si  possit) 
per  probationem  validiorem  replicando.  Si  autem  ex- 
cipiens  non  probaverit,  non  erit  necesse  qu5d  querens 
probet  contrarium  replicando,  quasi  exceptione  nulla. 
Si  autem  non  sunt  parentes,  qui  ex  aliqua  parte  pro* 
ducantur,  de  necessitate  recurrendimi  erit  ad  assisam, 
ut  in  modum  jurate  terminetur  negotinm,  quia  hinc 
inde  erit  probatio  &  non  assisa.  Probat  enim  tenens 
exceptionem  per  juratam,  in  quam  de  necessitate  con- 
sentire  oportet  propter  defectum  alterius  probationis, 
quia  si  non  habeat  parentes,  de  necessitate  recurritur 
ad  juratam,  alioquin  nulla  erit  exceptio,  quasi  defici- 
ente  probatione.  Eodem  modo  dici  poterit  de  replica- 
tione  querentis.  Sed  esto  qu6d  querens  parentes  non 
habeat,  quos  producat,  &  ctun  tenens  probare  voluerit 
exceptionem  per  juratam,  &  querens  hoc  recusaverit, 
sequitur  qu5d  querenti  denegabitur  actio  &  assisa.  Si 
autem  tenens  hoc  recusaverit,  procedet  assisa  in  mo- 
dum assise,  quasi  exceptione  nulla.  Si  autem  fimdata 
intentione  querentis  excipiat  tenens  de  villenagio,  & 
probationem  habeat  ad  manum,  parentes  scilicet  vel 
juratam,  poterit  querens  replicare  de  privilegio  (si  fue- 
rit  dominus  qui  petat)  ut  suprJt  de  exceptionibus  vil- 
lenagii  pleniiis.  Sed  haec  vera  sunt,  habita  ratione  ut 
supra,  utrum  videlicet  opposita  fuerit  h  domino  vel 
extraneo  non  domino,  &  tunc  utrum  ille,  cui  opponi* 
tur,  fuerit  in  potestate  domini  sui  vel  extra. 

_  4.  Item  cadit  assisa  in  juratam  alio  modo,  ut  si  que- 

tenuwi?^*  rens   sic    fundaverit   intentionem  &  dicat,  qu6d    duxit 
per  legem   uxorem  habentem  hereditatem  vel  maritagium,  &  post 
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which  if  he  shall  have  proved  in  any  manner,  let  the 
plaintiff  prove  the  contrary  (if  he  can)  by  a  stronger 
proof  in  replication.  But  if  the  exceptor  has  not  proved 
[his  exception],  it  will  not  be  necessary  that  the  de- 
fendant shotild  prove  the  contrary  in  replication,  the  ex- 
ception being  as  it  were  null.  But  if  there  be  no  rela- 
tives, who  can  be  produced  in  any  part,  recourse  must 
be  had  of  necessity  to  an  assise,  that  the  business  may  be 
determined^  in  the  manner  of  a  jury,  because  there  will 
be  evidence  on  both  sides,  and  not  an  assise.  For  the  de- 
fendant proves  his  exception  by  a  jury,  to  which  he  ought 
of  necessity  to  consent,  on  account  of  the  defect  of  any 
other  proof;  because  if  he  have  not  relatives,  recourse 
is  of  necessity  had  to  a  jury,  otherwise  the  exception 
would  be  null,  the  proof  having  as  it  were  failed.  In 
the  same  mcinner  it  may  be  said  concerning  the  replica- 
tion of  the  plaintiff.  But  let  it  be  that  the  plaintiff  has 
no  relatives,  whom  he  can  produce,  and  when  the  de- 
fendant wishes  to  prove  his  exception  by  a  jury,  and 
the  plaintiff  has  refused  this,  it  follows  that  both  an 
action  and  an  assise  will  be  denied  to  the  claimant.  But 
if  the  defendant  has  refused  this,  the  assise  will  proceed 
in  the  manner  of  an  assise,  the  exception  being  as  it  were 
null.  But  if  upon  the  claimant  having  made  his  state- 
ment the  defendant  should  except  on  the  ground  of  vil- 
lenage,  and  should  have  his  proof  at  hand,  his  relatives, 
to  wit,  or  a  jury,  the  plaintiff  may  make  a  replication 
of  privilege  (if  it  be  the  lord  who  claims),  as  above  con- 
cerning the  exceptions  of  villenage  it  has  been  explained 
more  fully.  But  these  things  are  true,  regard  being  had 
as  above,  whether,  to  wit,  the  exception  has  been  raised 
by  the  lord  or  by  a  stranger  who  is  not  the  lord,  and  then 
whether  he  against  whom  the  exception  is  raised,  has 
been  in  the  possession  of  hLs  lord,  or  beyond  it. 

Likewise  the  assise  falls  into  a  jury  in  another  way,       4. 


as  if  the  plaintiff  has  thus  founded  his  statement,  and  . 

says,  that  he  married  a  wife  having  an  inheritance  or  a  byThelaw 


If  he  who 
tenant 
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Angiia?,  mortem  uxoris  suae  fuit  in  Beysina  per  tantum  tern- 
esse  dUsey- P^^'  donec  talis  eum  injust^  disseysiverit,  &  ita  fuit 
situm.  in  seysina  per  legem  Angliae,  quia  ipse  &  uxor  ejus 
Britton,i6.  pueros  habuerunt  in  communi.  Ad  qu6d  si  tenens 
yieta,  249.  contra  ipsum  exceperit  quod  nullum  omnino  habue- 
§  10.  runt,  vel  si  habuerunt,  mortuus    fuit   in   utero,  vel   si 

natus  fuit,  monstrum  fuit  &  non  puer,  vel  si  puer  fuit 
&  vivus,  nunquam  auditus  fuit  clamare  inter  quatuor 
parietes.  Si  autem  querens  dicat  replicando  contra- 
rium,  in  modum  jurate  inquiratur  Veritas  per  assisam, 
&  sic  terminabitur  negotium.  Si  autem  dicant  jura- 
tores,  qu6d  benfe  viderunt  eum  seysitum  &  postea  ejec- 
tum  per  tenentem,  sed  de  aliquo  puero  nihil  sciiuit, 
quia  mater  obiit  in  pariedo  extra  comitatu  in  remotis, 
et  qa  eoru  veredictii  insufficies  est,  &  quia  ipsi  igno- 
rare  possunt  ea  quae  fiunt  in  remotis,  recurred u  erit 
f.  216  b.  ad  comitatum  &  ad  vicinetum  ubi  mater  obiit,  &  ibi 
facta  inquisitione  de  veritate,  terminetur  negotium. 
Item  excipere  poterit  tenens  contra  querente,  qu6d  si 
liberos  habuerit  postea  convicti  fuenmt  ad  bastardos, 
qu6d  si  querens  negaverit,  hoc  per  assisam  in  modum 
juratse  declarabitur.  Item  esto  qudd  sic  dicat,  qu6d 
pueri  bastardi  sunt  &  hoc  paratus  est  docere  ubi,  & 
quando,  &;c.,  tuc  aut  dicit  qudd  ita  bastardi  sunt, 
aut  qu6d  nati  fuerunt  ante  matrimonium  contractum, 
&  alius  dicat  qu6d  post,  &  uterq^  se  inde  posuerit  in 
juratam,  per  juratam  poterit  negotium  terminari  (secun- 
dtun  quosdam).  Si  autem  excipiat  qu6d  querens  ma- 
trem  nunquam  despoasavit,  &  querens  replicando  dicat 
qu6d  sic,  remanebit  assisa,  quousque  in  foro  debito,  i. 
ecclesiastico,  constiterit  de  veritate. 

5.  Vertitur  etiam  assisa  quandoque  in  juratam  propter 

comp^tit'^  transgressionem,  ut  si  quis  contra  volimtatem  domini 
prima  facie  uti  velit  in  alieno,  vel   contra  voluntatem  participum 
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maritage,  and  after  the  death  of  his  wife  he  has  been  in  of  England, 
seysine  by  the  law  of  England,  because  he  and  his  wife  h^^hasbeen 
have  had  children  in  common.  To  which  if  the  de- disseysed. 
fendant  should  raise  an  exception  against  him,  that  they 
never  had  a  child  at  all,  or  if  they  had,  it  died  in  the 
womb,  or  if  it  was  born,  it  was  a  monster,  not  a  boy,  or 
if  it  was  a  boy  and  alive,  it  was  never  heard  to  cry 
within  four  wcdls.  But  if  the  plaintiff  shall  say  the 
contrary  in  his  replication,  let  the  truth  be  inquired  into 
after  the  manner  of  a  jury  by  an  assise,  and  so  the  busi- 
ness shall  be  terminated.  But  if  the  jurors  should  say, 
that  they  have  well  seen  him  in  seysine  and  afterwards 
ejected  by  the  defendant,  but  they  know  nothing  about 
a  boy,  because  the  mother  died  in  childbirth  out  of  the 
county  in  remote  parts,  and  because  their  verdict  is  in- 
sufficient, and  because  they  may  ,be  ignorant  of  those 
things  which  are  done  in  remote  parts,  recourse  must 
be  had  to  the  county  and  to  the  neighbourhood  where  f-  216  b. 
the  mother  died,  and  upon  an  inquest  having  been  there 
held  concerning  the  truth,  let  the  business  be  determined. 
Likewise  the  defendant  may  except  against  the  plaintiff, 
that  if  he  had  children,  they  were  afterwards  proved  to 
be  bastards ;  but  if  the  plaintiff  has  denied  this,  it  shall 
be  declared  by  an  assise  held  after  the  manner  of  a  jury. 
Likewise  let  it  be  that  he  says  thus,  that  the  boys  are 
bastards,  and  that  they  were  bom  before  matrimony  was 
contracted,  and  another  says  that  they  were  bom  after- 
wards, and  each  puts  himself  upon  a  jury,  the  business 
may  be  determined  by  a  jury  (according  to  some).  But 
if  he  should  except  that  the  plaintiff  never  espoused 
the  mother,  and  the  plaintiff  in  his  replication  should 
assert  the  affirmative,  the  assise  will  be  suspended  until 
it  has  been  established  concerning  the  truth  by  the  due 
tribunal,  that  is  by  the  ecclesiastical  court. 

An  assise  is  sometimes  converted  into  a  juiy  on       6. 
account  of  a  trespass,  as  if  a  person  against  the  will  of  ]^*/? 
the  lord   wishes  to  have  the  use  of  another's  land,  or  aUowabU 
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et  ab  initio,  uti  voluerit   in   communi,  &  de  communi  facere  pro- 

donee  con~       •  i  •.■•<■•  > 

Btiterit,quoP"^™  vel  excessum :  propnum,  ut  si  sibi  appropnare 
animo  quiB  volueiit  aliquam  partem  qu8B  communis  est,  vel  utendo 
quLs^de  ^^cessum  facere,  &  ita  sibi  usurpare  quod  alienum  est 
animocon-vel  commune  sibi  &  aliis,  facit  disseysinam,  &  simili- 
timTut  ^^  transgressionem,  quia  omnis  disseysina  est  trans- 
a88i8a,vei  gressio,  sed  non  omnis  transgressio  est  disseysina.  Et 
sio  per  con-  si  eo  auimo  forte  ingrediatur  fundum  alienum,  non 
fessionem    q^^^j  gibi  usurpet  tenementum  vel  jura,  non  facit  dis- 

ejus,  qui        ■■■  -^  o        ' 

convenitor.  seysinam  sed  transgressionem.  Sed  quoniam  incertum 
Britton,  ib.  est  quo  auimo  hoc  faciat,  ideo  querens  sibi  perquirat 
Fieta,  249,  P^^  assisam,  &  quo  casu,  querendum  erit  k  judice  quo 
§  12.  animo  hoc  fecerit^  utrum  eo  qudd  jus  habeat  in  re  vel 
non  habeat,  ut  si  forte  ductus  errore  probabili  vel 
ignorantia  sed  non  crassa,  ut  si  omnes  de  patria  sdve- 
rint  rem  ad  ipsum  non  pertinere,  &  ipse  solus  ignora- 
verit,  non  excusatur.  Si  autem  ignorantia  justa  fuerit 
&  probabilis  error;  &  ita  ingrediatur  fundum  alienum 
ctun  suum  esse  crediderit,  &  dam  vel  palam  arbores 
succiderit,  vel  herbam  falcaverit,  vel  aliud  genus  in- 
vestitura3  &  non  nomine  sejrsinee  asportaverit,  sed  p 
errore  vel  ignorantia,  excusat  k  disseysina,  qa  ibi  est 
potius  trasgressio  qua  disseysina ;  quam  quidem  si  cog- 
noverit,  emendet:  &  si  dedixerit,  vertitur  assisa  in 
juratam  ad  inquirendum  de  transgressione,  &  per  hoc 
stet  vel  cadat.  Idem  erit  si  teneat  in  communi,  & 
hoc  maxime,  nisi  ita  fecerit  ssepius  &  de  consuetudine. 
Frequentia  enim  mutat  transgressionem  in  disse}^?!- 
nam;  ut  si  semper  transgressionem  faciat,  &  respon- 
deat ad  assisam,  qu6d  nihil  clamet  in  tenemento  om- 
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against  the  will  of  the  coparceners,  wishes  to  have  the  at  first 
use  of  common  land,  and  to  make  of  common  land  his  ^f^^^ 
own  or  an  excess ;  his  own,  as  if  he  has  wished  to  ap-  commence- 
propriate  to  himself  some  part  of  it,  which  is  common,  ™^g  es^^*^ 
or  in  using  it  to  commit  an  excess,  and  so  to  usurp  to  tabiished 

with  what 

himself  what  is  another's  or  is  common  to  himself  and  intention 
others,  he  causes  a  disseysine,  and  in  like  manner  a  tres-  a  person 

,  ,.  .        .  ,  ,     ,  has  done 

pass,  because  every  disseysine  is  a  trespass,  but  every  anything, 
trespass  is  not  a  disseysine.  And  if  he  has  by  chance  ^ca^^e  ^^ 
entered  upon  another's  land  with  such  an  intention,  and  tion  be  cs- 
not  that  he  should  usurp  to  himself  the  tenement  or  its  *f ^^^®i 

.II,  .  -..  .1  itiflforth- 

nghts,  he  does  not  commit  a  disseysme,  but  a  trespass,  with  an 
But  'since  it  is  uncertain  with  what  intention  he  does  JJ^g!|^^\y 
^this,  therefore  let  the  plaintiflF  ascertain^it  for  himself  by  the  con- 
an  assise,  and  in  which  case,  the  judge  must  inquire  ^^^^o^jg 
with  what  intention  he  has  done  this,  whether  with  an  oonvened. 
intention  that  he  has  a  vested  right  in  the  thing  or  not, 
as  if  by  chance  led  by  a  probable  error  or  ignorance  not 
of  a  crass  character ;  as  if  all  the  neighbourhood  knew 
that  the  thing  did  not  belong  to  him,  and  he  alone  was 
ignorant,  this  would  be  no  excuse  to  him.  But  if  his 
ignorance  has  been  just  and  his  error  probable,  and  so 
he  has  entered  upon  another's  land  when  he  believed  it 
to  be  his  own,  and  has  either  secretly  or  openly  felled 
trees,  or  mowed  the  grass,  or  has  carried  away  some 
other  kind  of  vesture,  and  not  in  the  name  of  seysine, 
but  through  error  or  ignorance,  he  is  excused  of  dissey- 
sine, because  there  is  there  rather  a  trespass  than  a  dis- 
seysine ;  for  which,  if  he  has  acknowledged  it,  let  him 
make  amends ;  and  if  he  has  denied  it,  the  assise  is  con- 
verted into  a  jury  to  make  inquest  concerning  the  tres- 
pass, and  thereby  let  him  stand  or  fall.  The  same  thing 
will  take  place,  if  he  hold  in  common,  and  this  chiefly 
unless  he  has  done  it  repeatedly  and  habitually.  For 
frequency  changes  a  trespass  into  a  disseysine,  as,  if  he 
should  always  make  a  trespass,  and  respond  to  the 
assise,  that  he  claims  nothing  in  the  tenement  at  all,  or 
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nind  vel  in  re  communi  per  se,  ut  per  hoc  poenam 
disseysinse  possit  evadere,  non  audietur,  sed  sustinebit 
poenam  disseysinae  &  redisseysinae.  Idem  erit,  si  in 
delicto  captus  fuerit,  vel  alius  quem  advocaverit  va- 
dium dare  noluerit,  per  juratam  aggravetur  poena* 
transgressionis>  si  hoc  fuerit  per  juratam  declaratum. 
Si  autem  dicat  se  jus  habere^  cum  nullum  habeat, 
vel  dicat  suam  propriam  ciim  sit  communis,  statim 
procedat  assisa  in  modum  assissB,  &  per  assisam  ter- 
minabitur  negotium.  Et  quo  casu,  si  res  fuerit  commu- 
nis, locum  habere  poterit  communi  dividendo  judicium. 
Et  quid  si  talis  in  alieno  ita  ju^  sibi  usurpaverit  ?  vel 
prosternendo  arbores  vel  succidendo,  vel  lapides  finales 
f.  217.  amovendo,  ut  prsedictum  est.  Inprimis  ante  assisam 
capienda  sunt  vadia  (si  fieri  possit),  &  ita  emendabitur 
transgressio  per  captionem  vadiorum,  &  si  se  devadiari 
non  permiserit,  recurrendum  est  ad  breve  de  nova  dis- 
seysina,  &  cadit  assisa  in  juratam,  &  duplicabitur 
poena  transgressionis,  vel  donee  sciatur  utrum  quia 
Britton,  damaverit  vel  non.  Et  eodem  modo  si  quds  vastum 
8^15*^^'  **'  fecerit  vel  distructionem*  in  tenemento  quod  tenet  ad 
vitam  suam,  in  eo  quod  modum  excedit  &  rationem, 
ciim  tantum  concedatur  ei  rationabile  estoverium  & 
non  vastum,  facit  transgressionem.  Et  si  talis  impedi- 
atur  per  aliquem,  cujus  interfuerit,  sicut  parens  vel 
amicus,  ille  tenens^  assisam  non  habebit.  Intentio 
enim  talis  liberabit  k  disseysina,  quia  in  eo  quod  te- 
nens  abutitur  mal^  utendo,  &  debitum  usum  in  ^  modum 
debitum  excedendo,  non  poterit  dicere  qudd  disseysi- 
tus  est,  quia  tantum  rationabilis  usus  ei  conceditur. 
Et   si    per   aliquod    tempus    fortfe   abusus   fuerit  ultra 


»  "  jufl  habere  in  re,"  MS.  Rawl. 
C.  160. 
3  "  destructioDem,"  id. 


3  « ille  talis  teoeiis,"  MS.  Kawl. 
C. 160. 
*  "  et  modum,"  id. 
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in  the  common  thing  by  himself,  so  that  he  may  thereby 
be  able  to  escape  the  penalty  of  a  disseysine,  he  shall  not 
be  listened  to,  but  shall  sustain  the  penalty  of  a  dissey- 
sine  and  a  redisseysine.  It  will  be  the  same,  if  he  has 
been  taken  in  the  offence,  or  another  person  whom  he 
h^  avowed  has  refused  to  give  security,  let  the  penalty 
of  trespass  be  enhanced  by  the  jury,  if  this  has  been 
declared  by  a  jury.  But  if  he  says  that  he  has  the 
right,  when  he  has  none,  or  says  that  the  land  is  his  own 
property,  when  it  is  common,  let  the  assise  forthwith 
proceed  in  the  manner  of  an  assise,  and  let  the  affair  be 
determined  by  the  assise.  And  in  which  case,  if  the 
thing  has  been  common,  a  judgment  for  dividing  the 
common  may  take  place.  And  what  if  the  said  person 
has  usurped  to  himself  a  right  in  another  person's 
ground  in  this  manner,  either  by  felling  trees  or  cutting 
off  branches,  or  removing  boundary  stones,  as  aforesaid  ? 
In  the  first  place  before  the  assise  let  sureties  be  required  f.  217. 
(if  it  be  possible),  and  so  the  trespass  wiU  be  compensated 
by  the  taking  of  sureties ;  and  if  he  does  not  permit  him- 
self to  be  bailed,  recourse  must  be  had  to  a  writ  of  novel 
disseysine,  and  the  assise  falls  into  a  jury,  and  the  penalty 
of  the  trespass  is  doubled,  or  until  it  is  known  whether 
he  has  claimed  [the  tenement]  or  not.  And  in  the  same 
manner,  if  a  person  has  committed  waste  or  destruction 
in  a  tenement  which  he  holds  for  his  life,  in  what  exceeds 
moderation  and  reason,  when  there  is  only  allowed  to 
him  a  reasonable  estoveryand  not  waste,  he  commits  a 
trespass.  And  if  such  a  person  be  impeded  by  some 
one,  who  has  an  interest  in  it,  as  a  relative  or  a  friend, 
the  tenant  shall  not  have  an  assise.  For  such  a  state- 
ment will  acquit  of  disseysine,  because  inasmuch  as  the 
tenant  abuses  [his  right]  by  using  the  thing  ill,  and  by 
exceeding  the  due  use  in  the  due  manner,  he  cannot  say 
that  he  is  disseysed,  because  the  reasonable  use  of  the 
thing  is  alone  allowed  to  him.  And  if  by  chance  he 
has  abused  the  thing  immoderately  for  some  time,  such 
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modum,  talis  seysina  nulla  erit,  quia  non  est  seysina 
quee  trahit  ad  abusum,  sed  preesumptio  injuriosa.  Et 
ideo  causa .  &  intentio  liberat  impedientem,  sed  hoc 
per  assisam  in  modum  juratse  captam  declarari  opor- 
tebit,  scilicet  utrum  sit  ibi  vastum  vel  rationabile 
cstoverium.  Item  cadit  quandoque  assisa  in  peramhu- 
lationem,  si  fuerit  incertum,  in  quo  comitatu  vel  in 
oujus  fundo  tenementum  illud  de  quo  agitur  extiterit. 

6.  Vertitur  etiam  assisa  aliquando  in  juratam  propter 

thitf  f^sVsa  transgressionem  districtionis,  districtio  enim  aliquando 
quandoque  facit  disseysinam,  &  aliquando  transgressionem  majorem 
propto-  vel  minorem,  &  secundtim  hoc  terminabitur  negotium 
transgres-  in  modum  assisse,  si   ibi  fuerit  disseysina,  vel  vertetur 

Bionemdis-        .        .        •        .  •     -u*   p       -x    x  •  •  i 

trictionis,    assisa  in  juratam,  si  ibi  fuent  transgressio  major  vel 
^^te^t^^    minor.     Et   unde   ciim    assisa   fuerit    impetrata   super 
seysina  sub  injuria  districtionis,  si  non   possit  valere   ut  assisa  ad 
trictiod^  terminandam   disseysinam,  valeat  tamen  ut  jurata  ad 
Britton,i6.  terminandam  transgressionem.    Transgressio  enim  pote- 
§15.         rit  esse  major  vel  minor;   major,  ut  si  non  sit  omnino 
§  16,       *  disseysina,  tamen   non    multum    diflferens  k  disseysina, 
quasi  ei   proxima   &  vicina,  ut   licet  per  districtionem 
non    impediatur   quis   omnino   uti,  tamen    erit    trans- 
gressio vicina  disseysinse,   si  ad  commodum    uti  non 
possit,  propter   transgressionem^  minus  transgressivam, 
vel    excessivam   ultra    modum   &  mensuram   debitam. 
Item  poterit  esse  transgressio  simplex,  duplex,  triplex, 
quadruplex,    &  multiplex:   simplex,    sed   gravis,  ut   si 
fiat  districtio   ubi    nulla    causa   est    distringendi,   vel 
qu6d    non  pertineat  ad   distringentem,  &  erit  dissey- 
sina, ubi   nulla  subfuit  causa   distringendi.      Item  si 
subsit    causa,    tamen    si    fiat    ordine    non    observato, 
adhuc  simplex  est,  ut  si  quia  distringat  tenentem  suum 

1  "  districtionem."    MS.  Rawl.  C.  leo. 
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a  seysine  will  be  nuU,  for  it  is  not  seysine  which  leads 
to  abuse,  but  an  injurious  presumption.  And  there- 
fore the  cause  and  statement  acquit  the  party  who 
impedes  him,  but  this  it  will  be  incumbent  to  have 
declared  by  an  assise  held  in  the  manner  of  a  jury,  to 
wit,  whether  there  be  in  that  case  waste  or  a  reasonable 
estovery.  Likewise  an  assise  falls  sometimes  into  a 
perambulation,  if  it  be  uncertain  in  what  county  or  on 
whose  ground  the  tenement  which  is  the  subject  of  the 
action  is  situated 

An  assise  also  is  converted  into  a  jury  sometimes  oi|{       e. 
account  of  a  trespass  in  a  distress,  for  a  distress  sometimes  v^*«^»®  . 
effects  a  disseysine,  and  sometimes  a  greater  or  less  tres- /sometimes 
pass,  and  accordingly  the  affair  will  be  determined  in  theP"^^®*^®^ 
manner  of  an  assise,  if  there  has  been  a  disseysine,  or  the 


assise  will  be  converted  into  a  jury,  if  there  has  been 


) '  sn  accoant 
)f  the  tres- 
pass of  ft 

there  a  greater  or  less  trespass.    And  hence  when  anfiistress,  for 
assise  has  been  sued  out  upon  the  tort  of  a  distress,  if  it  Jl^y^^ref-^ 
cannot  avail  as  anassise  to  determine  the  disseysine,  it  fected  un- 
can  however  avail  as  a  jury  to  determine  the  trespass,  pf^a^^^^"' 
For  the  trespass  may  be  greater  or  less :  greater,  as  irtress. 
there  be  not  altogether  a  disseysine,  nevertheless  there 
is  something  not  much  different  from  a  disseysine,  as 
it  were  the  next  thing  to  it  and  bordering  on  it,  that 
although  a  person  may  not  be  altogether  impeded  by  the 
distress  from  using  the  thing,  nevertheless  there  wiQ 
be  a  trespass  bordering  on  a  disseysine,  if  he  cannot  use  . 
it  advantageously,  on  account  of  a  distress  less  trans- 
gressive,  or  excessive  beyond  manner  and  due  measure. . 
Likewise  a  trespass  may  be  simple,  double,  triple,  quad- 
ruple, and   multiple ;   simple  but  grave,   as   of  a  dis- 
tress is  levied,  where  there  is  no  reason  for  making  a 
distress,  or  because  it  did  not  appertain  to  the  party 
distraining,  and^  there   will  be  a  disseysine   if  there 
has  been  no  substantial  cause  for  the  distress.    Likewise 
if  there  be  a  substantial  cause,  nevertheless  if  it  be  with- 
out observing  order,  it  is  still  simple,  as  if  a  person  dis-j 
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per  res  suas  dominicas,  ciim  habeat  viUenagium.  Item 
si  distringat  tenentem  tenentis  sui,  licet  feodum  suum, 
c^  tenens  suus  (qui  medius  est)  sufHciens  habeat 
dominicum.  Item  ordiiie  non  servato,  si  fiat  districtio 
per  immobilia,  cilm  ibi  sint  mobilia  vel  se  non  moven- 
tia.  Item  ordine  non  observato,  si  fiat  districtio  per 
immobilia  &  se  non  moventia,  cilm  sint  ibi  mobilia  & 
se  moventia.  Item  ordine  non  servato,  si  distringat 
per  mobilia  &  se  moventia  intrinseca,  cum  sint  quse 
sufficiunt  ad  districtionem  forinseca.  Item  ordine  non 
observato,  si  fiat  districtio  per  oves,  &  sunt  per  quae 
ad  minils  damnum  dlstringantur  animalia  otiosa.  Item 
f.  217  b.  ordine  non  observato,  si  fiat  districtio  per  boves,  ut 
culturam  auferant  vel  impediant,  cilm  sint  alie  res  & 
animalia  otiosa,  quse  sufficiant  ad  districtionem.  Et 
unde  talis  districtio  potiils  dici  debet  disseysina  qukm 
transgressio,  &  ista  injuria  simplex  est.  Item  si  subsit 
causa  &  observetur  ordo,  adhuc  potest  esse  injuriosa, 
si  fuerit  nimia,  &  districtio  modum^  excedat  in  quali- 
bet  specie.  Non  enim  debet  fieri  magna  districtio 
pro  minimo  delicto,  vel  pro  minimo  servitio,  aggra- 
vari  tamen  poterit,  ut  prima  teneatur  &  plura 
Hor.  Sat.  capiantur :  ctim  sit  modus  in  rebus,  sunt  certi 
^*  Jjj^**^*  deniqufe  fines,  quos  ultraque  citraque  nequit  consis- 
tere  rectum,  &  hoc  similiter  simplex.  Item  etsi 
omnia  fiant  cum  ordine,  &  mensura,  poterit  esse  trans- 
gressio in-  districtione :  ut  si  ctim  capta  fuerint  averia 
pro  districtione  &  adducta  extra  comita!,  ne  deliberen- 
tur   per  vadium  &  plegium,  nisi    hoc  factimi  fuerit  ex 


>  '*  modum,*'  omitted  MS.  Ravd.  C.  160. 
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trains  his  tenant  by  [seizing]  his  demesne  things,  Vhen  he 
has  a  villenage.  Likewise  if  he  distrains  the  tenant  of 
his  tenant,  although  the  fee  is  his  own,  when  his  tenant 
(who  is  a  middle-man)  has  a  sufficient  demesne.  Like- 
wise without  order  having  been  observed,  if  a  distress 
be  levied  on  immovables,  when  there  are  there  movables 
or  things  not  moving  themselves.  Likewise  without 
order  being  observed,  when  a  distress  is  levied  upon 
immovables  and  things  not  moving  themselves,  when 
there  are  movables  and  things  moving  themselves. 
Likewise  without  order  having  been  observed,  when 
he  distrains  upon  movables  and  things  movable,  but 
within  the  premises,  when  there  are  things  which  suffice 
for  the  distress,  which  are  outside  the  premises.  Likewise 
without  order  being  observed,  if  a  distress  be  levied  upon 
the  sheep,  and  there  are  animals  of  pleasure  upon  which 
a  distress  may  be  levied  with  less  damage  to  the  owner. 
Likewise  without  observing  order,  if  the  distress  be  f.  2i7b. 
levied  upon  the  oxen,  so  as  to  take  away  or  impede  the 
means  of  the  cultivation,  when  there  are  other  things 
and  animals  of  pleasure  which  are  sufficient  for  the 
distress.  And  hence  such  a  distress  may  rather  be  called 
a  disseysine  than  a  trespass,  and  this  injury  is  single. 
Likewise  if  there  be  a  substantial  cause,  and  order  be 
observed,  it  may  still  be  injurious,  if  it  be  too  much  and 
the  distress  exceeds  moderation  in  any  species.  For  there 
ought  not  to  be  made  a  great  distress  for  a  very  slight 
offence,  or  for  a  very  slight  service,  it  may  however  be 
aggravated,  so  that  the  first  be  retained  and  more  be 
taken :  since  there  is  moderation  in  things,  there  are  cer- 
tain settled  limits,  on  both  sides  of  which  right  cannot  be, 
and  this  is  similarly  single.  Likewise  although  all  things 
are  done  with  order  and  with  measure,  there  may  be 
trespass  in  the  distress,  as  if  the  cattle  have  been  seized 
for  the  distress  and  driven  out  of  the  county,  in  order 
that  they  should  not  be  released  for  bail  and  surety, 
unless  this  has  been  done  for  a  just  reason,  as  if  the 
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justa  causi^  ut  si  caput  baronisd  fuerit  extra  comital 

&  curiam  domini  capitalis.    Item  si   omnia  benfe  con- 

veniant,  &  districtio  sit  mensurabilis   &  per  modum, 

sive  subfuerit   causa  distringendi  sive  non>  si  averia 

capta  per  vadium  &  plegium  vetentur,  vetitum  illud 

non  solum  erit  querenti  injuriosum,  im6    domino  regi, 

chm   sit  contra    pacem    suam,   &  quia    ubi  deficiunt 

vadia  &  plegia   deficit  pax,   &    sic    repetitis   omnibus 

supradictis,  secundiim  qu5d  in  omnibus   sit  prsesump- 

tum  vel  in  parte,  aut   erit   transgressio   simplex,   vel 

duplex,    vel  ulteriils,   &   secundiim  quod   fuerit  major 

Supra       vel  minor,  transgressio  erit  vicina  disseysinse,  vel  non 

Sr  x^^'  ^^^'    ^*  qualiter  fieri  debent  districtiones  pro  servitiis, 

voi.ii.p.     supra  pleniiis  de  districtionibus. 

348. 

Qiialiter         "^^^^  autem  poterit  disseysina  sub  specie  districtionis 
fieri  potest  tali   modo,    ut   si    talis   fiat   districtio   per  boves,  per 
sub^sTOcle  carucas,  &  non  per  modum  &  mensuram,  qu6d  cultiuu 
distric-       omnind  depereat.     Sed   ciun    fieri  possit   disseysina,  si 
tionis.        cultura  per  districtionem   depereat,  quare  'non   fit  dis- 
seysina eodem   modo,  fit^  depereat   melioratio?    Quia 
ubi   deficit  melioratio,   perit    cultura  in  parte  vel  in 
toto.    Videtur   igitur  qu5d  sit   disseysina,  si   quis  per 
captionem  averiorum   meorum,  ciim  non   subsit  causa 
distringendi,  vel  ciun  sit,  modum  excedat,  vel  per  exco- 
gitatam  malitiam  ordinem  non  observaverit,  &  carectas 
ceperit   dispositas   ad  meliorationem   agrorum,    &    ita 
qu5d  deficiat  melioratio  in  marla  vel  in  stercoratione. 
Non  video   quare   non.     Item   fit  disseysina  per   dis- 
trictionem, non  solum    per  prsedicta,  verum  .etiam  si 
sub   specie   districtionis   non  permittit   qms   tenentem 
suum  blada  metere,  vel  coadjuvare  ad  commodum  suum 
in  feodo  ipsius   qui  distringit.    Item   si  non  permittit 
ea  vendere,  alienare,  vel   extendere:   dum  tamen  tan- 


»"8i  depereat,"  MS.  Rawl.  C.  160. 
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head  place  of  the  barony  is  outside  of  the  county  and 
the  court  of  the  chief  lord.  Likewise  if  all  things  well 
agree,  and  the  distress  be  measurable  and  modified, 
whether  there  has  been  a  substantial  reason  for  the 
distress  or  not,  if  the  cattle  seized  are  refused  to  be  re- 
leased for  bail  and  surety,  that  refusal  will  not  only  be 
injurious  to  the  complainant,  but  to  the  king  himself, 
since  it  is  contrary  to  the  peace,  and  where  bail  and 
surety  fail,  peace  fails ;  and  so  if  all  the  things  above 
said  be  repeated,  according  as  it  has  been  presumed  in 
all  or  only  in  part,  it  will  be  either  a  single  trespass, 
or  a  double  trespass  or  further,  and  according  as  it  is 
greater  or  less,  the  trespass  will  be  bordering  upon  a 
disseysine  or  not.  And  in  what  way  distresses  ought 
to  be  levied  for  services,  has  been  discussed  more  fully 
above  on  the  subject  of  distresses. 

But  a  disseysine  may  be  effected  under  the  form  of  a       7. 
distress  in  this  manner,  as  if  the  distress  be  levied  on  the  ^^Ja  dis- 
oxen  and  on  the  ploughs,  and  not  by  mode  and  measure,  seysinemay 
so  that  the  cultivation  altogether  perishes.     But  since  a  ul^^r  the 
disseysine  can  be  eflfected,  if  the  cultivation  altogether  form  of 
perishes,  wherefore  is  there  not  a  disseysine  in  the  same  *  **  ^^  • 
way,  if  the  amelioration  of  the  land  perishes.    For  where 
the  amelioration  perishes,  the  cultivation  perishes  in  part 
or  in  entirety.     It  seems  therefore  that  there  is  a  dissey- 
sine, if  any  one  by  seizing  my  cattle,  when  there  is  no 
cause  for  a  distress,  or  when  there  is,  exceeds  moderation, 
or  from  malice  prepense  does  not  observe  order,  and 
seizes  my  carts  when  arranged  for  the  amelioration  of 
the  fields,  so  that  the  amelioration  by  marling  them  or 
by  manuring  them  fails.     I  do  not  see  why  not.     Like- 
wise a  disseysine  is  effected  by  a  distress,  not  only  through 
the  aforesaid  acts,  but  also  if  under  the  form  of  a  distress 
a  person  does  not  allow  his  tenant  to  reap  his  wheat,  or  to 
gather  it  together  for  his  own  advantage  upon  the  fee  of 
him  who  makes  the  distress.      Likewise  if  he  does  not 
permit  him  to  seU,  alienate,  or  extend ;  whilst  neverthe- 
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turn  retineat  tenens,  quod  sufficiat  ad  districtionem. 
Facit  etiam  disseysinam  dominus  distringens  sub  specie 
districtionis,  ut  si  blada  nondum  k  solo  separata  pro- 
pria autoritaie  messuerit  &  asportaverit,  sive  ipse  hoc 
fecerit,  sive  ballivi  sub  nomine  suo,  quorum  £EU^um 
advocaverit.  £t  eodem  modo  ciim  blada  sint  k  solo 
separata,  &  maximfe  nisi  hoc  de  voluntate  tenentis 
processerit.  Fit  autem  disseysina  sub  specie  distiictio- 
nis,  ut  si  quis  per  judicium  curiae  aliquod  tenementum 
sui  tenentis  in  manum  suam  ex  suo  decreto  ceperit,  & 
alium  inde  statim  feoffaverit,  ita  quod  non  sit  ei 
potestas  restituendi  ctim  voluerit,  oblato  ei  servitio 
f.2i8.  cum  arreragiis.  Item  fit  disseysina  sub  specie  dis- 
trictionis,  ut  si  quis  tenementum  tenentis  sui  ita 
ceperit  in  manum  suam,  ut  praedictum  est,  &  illud 
restituere  contradixerit  tenenti  suo  post  tempus  reverso, 
ciim  paratus  sit  satisfacere  ei  de  servitio  &  de  arrera- 
giis de  tempore  prseterito.  Item  terminatur  quandoqufe 
assisa  &  querela  disseysinae  sine  assisa  &  jurata  per 
exceptionem  rei  judicatae,  ciim  assisa  arramata  fuerit 
versus  aliquem,  qui  dicat  quod  nuUam  fecerit  injuriam, 
eo  qu6d  ipse  per  judicium  recuperaverit  tenementum 
illud  de  quo  queritur,  &  tunc  aut  statim  ponat  se 
inde  in  assisam,  aut  vocat  ad  warrantum  rotulos  jus- 
ticiariorum  &  eomm  judicium.  Si  autem  se  ponat  in 
assisam,  hoc  ei  prodesse  non  debet,  sed  se  ponat  super 
rotulos,  quia  si  juratores  dixerint  contrarium  rotuUs  vel 
diversum,  ex  hoc  convinci  possunt  ad  minus  de  men- 
dacio,  &  ita  capi  possit  assisa  super  assisam  (quod  esse 
no  debet)  super  eadem  re  &  de  eodem  fisu^to.  Melius 
tamen  est  in  omni  casu  qudd   recurratur  ad  rotulos  & 
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less  the  tenant  retains  enough  to  satisfy  the  distress. 
The  lord  distraining  effects  a  disseysine  under  the  form 
of  a  distress,  as  if  he  has  reaped  and  earned  away  of  his 
own  authority  com  not  yet  separated  from  the  soil, 
whether  he  has  done  this  himself,  or  bailiffs  under  his 
name,  whose  act  he  has  avowed.  And  in  the  same  way 
when  the  com  has  been  separated  from  the  soil,  and  es- 
pecially unless  this  has  been  done  with  the  consent  of  the 
tenant.  A  disseysine  is  also  effected  under  the  form  of  a 
distress,  as  if  any  one  through  a  judgment  of  a  court  has 
taken  into  his  hand  in  accordance  with  its  decree  a  tene- 
ment of  his  tenant,  and  has  forthwith  enfeoffed  another 
person  with  it,  so  that  he  has  not  the  power  of  restoring 
it,  when  he  wishes,  upon  the  service  with  the  arrears 
having  been  tendered  to  him.  Likewise  a  disseysine 
takes  place  under  the  form  of  a  disseysine,  as  if  a  person  f.  218. 
has  taken  into  his  hand  the  tenement  of  his  tenant  in 
such  manner  as  aforesaid,  and  has  refused  to  restore  it  to 
his  tenant  upon  his  return  after  a  certain  time,  when  the 
latter  is  prepared  to  satisfy  him  for  the  service  and  the 
arrears  for  the  past  time.  Likewise  sometimes  an  assise 
and  a  plaint  of  disseysine  are  determined,  without  an 
assise  and  a  jury  by  an  exception  of  a  previous  judg- 
ment, when  the  assise  has  been  instituted  against  some 
one^  who  says  that  he  has  done  no  injury,  inasmuch  as 
he  has  recovered  by  a  judgment  the  tenement  concern- 
ing which  the  plaint  is  made,  and  then  he  either  places 
himself  forthwith  upon  an  assise,  or  he  calls  to  warrant 
him  the  rolls  of  the  justiciaries  and  their  judgments. 
But  if  he  puts  himself  upon  an  assise,  this  ought  not  fco 
profit  him,  but  he  should  put  himself  upon  the  rolls,  for 
if  the  jurors  find  contrarj'  to  the  rolls  or  different  from 
them,  they  may  thereby  be  convicted  of  falsehood  at  the 
least,  and  so  an  assise  may  be  held  upon  an  assise  (which 
ought  not  to  be)  upon  the  same  subject  and  concerning 
the  same  act.  Nevertheless  it  is  better  in  every  case 
that  recourse  should  be  had  to  the  rolls  and  to  the  act  of 
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factum  justiciariorum.    Item  si  dicat  qudd  per  judicium 
curias  suae,  vocet  inde  curiam  suam  ad  warrantum* 

8-  .        Item   cadit   in    assisam    novae   disseysinse  bastardia 

Item  oadit    .    ,        -_  .  .  v  .,     - 

in  assisam  inter  fratres,  quorum  unus  eorum  pnus  se  posuit  m 
bastardia,  seysinam  post  mortem  antecessoris  sui.  Quo  casu, 
ii."c?xx.  I'^f^rt  utrum  seysina  vacua  faerit  vel  non  vacua,  scili- 
§  12.  cet  utrum  dominus  capitalis  primam  habuerit  seysinam, 
§  iL  '  yel  non  habuerit.  Si  autem  habuerit  primam  seysinam, 
&  unus  ex  duobus  qui  contendit  se  esse  hseredem 
super  seysinam  capitalis  domini  se  posuerit  in  seysi- 
nam &  sic  non  vacuam,  bene  poterit  dominus  capitalis 
ilium  rejicere  statim  vel  post  tempus  &  impun^,  quia 
per  assisam  non  recuperabit  intrusus,  quia  vacuam 
seysinam  non  invenit.  Sed  capitalis  dominus  in  ea 
remanebit,  donee  ei  constiterit  quis  sit  hasres.  Si 
autem  capitalis  dominus  primam  seysinam  non  habu- 
erit, sed  unus  ex  duobus  qui  se  fecerit  heredem,  sive 
sit  heres  legitimus  sive  non  legitimus  vel  bastardus,  & 
in  seysina  fuerit  per  aliquod  tempus,  tunc  capitalis 
dominus  eum  impune  ejicere  non  potest;  &  si  de 
facto  ejecerit,  &  ejectus  assisam  portaverit,  non  obstante 
aliqua  exceptione  recuperabit.  Et  unde  si  dominus 
capitalis  objecerit  ei  (petenti  restitutionem)  exceptio- 
nem  qu6d  bastardus  sit,  talis  exceptio  bastardie  (cikm 
alius  sit  qui  facit  se  heredem)  in  ore  capitalis  domini 
non  jacebit,  quia  ista  exceptio  non  pertinet  ad  ipsum, 
sed  ad  alium  qui  se  facit  heredem,  nee  etiam  ad  capi- 
talem  dominum,  licet  alius  non  sit  haeres,  si  ille  intru- 
sus  (licet  bastardus)  per  aliquod  tempus,  quod  sufficiat 
pro  titulo,  per  negligentiam  capitalis  domini  extiterit 
in  seysina,  sine  judicio  ejici  non  poterit,  quia  in  hoc 
casu  (propter  tempus)  priAs  cognoscendum  est  de  vip- 
lenta    ejectione,   qu^    de  jure    escha^tae.     Item    nee 
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the  justiciaries.  Likewise  if  he  should  say  by  the  judg- 
ment of  his  own  court,  let  him  thereupon  call  his  court 
to  warrant  him. 

Likewise  bastardy  falls  into  an  assise  of  novel  dissey-  likewise 
sine  between  brothers,  where  one  of  them  has  first  put  bastjurdy 
himself  into  seysine  on  the  death  of  an  ancestor.  Li  ^  ^^ 
which  case,  it  is  of  importance  whether  the  seysine  was 
vacant  or  not,  to  wit,  whether  the  chief  lord  had  the  first 
seysine  or  not.  But  if  he  had  the  first  seysine,  and  one 
of  the  two,  who  contends  that  he  is  the  heir,  has  put 
himself  into  seysine  upon  the  seysine  of  the  chief  lord, 
and  therefore  not  upon  a  vacancy  of  the  seysine,  the  chief 
lord  may  well  eject  him  forthwith  or  after  a  time,  and 
with  impunity,  because  the  intruder,  since  he  did  not  find 
the  seysine  vacant,  shall  not  recover  by  an  assise.  But 
the  chief  lord  shall  remain  in  it,  until  it  is  established 
clearly  for  him  who  is  the  heir.  But  if  the  chief  lord 
has  not  had  the  first  seysine,  but  one  of  the  two  who  has 
set  himself  up  as  the  heir  whether  he  be  the  legitimate 
heir  or  not  the  legitimate  heir,  or  a  bastard,  and  he  has 
been  in  seysine  for  some  time,  then  the  chief  lord  can- 
not eject  him  with  impunity ;  and  if  he  has  in  fact 
ejected  him,  and  the  party  ejected  has  brought  an  assise, 
he  shall  recover  notwithstanding  any  exception.  And 
hence  if  the  chief  lord  has  objected  to  him  (when  seek- 
ing restitution)  an  exception  that  he  is  a  bastard,  such 
an  exception  of  bastardy  (since  there  is  another  who  sets 
himself  up  as  heir)  will  not  lie  in  the  mouth  of  the  chief 
lord,  because  that  exception  does  not  appertain  to  him, 
but  to  the  other  who  sets  himself  up  to  be  the  heir,  nor 
even  to  the  chief  lord,  although  the  other  is  not  the  heir, 
if  the  intruder  (although  a  bastard)  for  a  certain  time> 
which  is  sufficient  for  a  title,  has  through  the  negligence 
of  the  chief  lord  been  in  seysine,  he  cannot  be  ejected 
without  a  judgment,  because  in  his  case  (on  account  of 
the  time)  cognisance  must  first  be  taken  of  the  violent 
ejection,  than  of  the  right  of  escheat.     Likewise  it  will 
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valebit  ei  exoeptio,  si  dicat  qudd  nunquam  fiiit  in 
seysina  de  libero  tenemento,  quia  alius  est  litres 
justior  &  propinquior,  nee  ista  exceptio  jacebit  in  ore 
suo,  ciim  tenementum  illud  non  possit  esse  suum  sed 
alienum,  neque  de  jure  alfceri^  sibi  acquiiii  exceptio. 
Simplex  enim  debet  esse  seysina  dui  capitaUs,  cu  ilia 
vacua  no  invenerit.  Et  unde  cu  talis  seysina  sua  p 
assisam  recuperaverit,  tunc  primo  discutial  si  sit  hseres 
vel  no,  ppinquior  vel  ppinqu^,  vel  remotus,  legitim^ 
vel  bastard^,  &  secudii  hec,  copetet  vero  haeredi  actio 
vel  capitali  dno.  Eode  modo  fiet,  si  legitim^  ejecerit 
bastardu. 


i.«,ov  Cap.  XXXV. 

f.  218  b.  -^-"-"^ 

J,  Assisa  novae  disseysinae  ciim  sit  triplex,  psonalis 
Dere-  scilicet  ppter  factum,  &  poenalis  ppter  injuriam  &  de- 
quod  com-  lictum,  &  rei  prosecutoria,  scilicet  q  res  restituatur 
dfb  *  ^fj^  disseysita :  in  eo  quod  poenalis  est,  &  poena  suos  tenere 
seyBitorum.  deb€iat   autoi*es,  nou    competit   haeredibus   disseysiti,  si 

Cum  autem  disseysitus    moriatur,  nee   datur  in  haeredes  principalis 

disseysitor  _.*'..                    .                                  .           .. 

moriatur  disseysitoris  (si  moriatur)  vivente  disseysito,  quia  poena 

E^isvd^'  cxtinguitur   cum    psona,  &  haeres   non   tenetur  ex  de- 

uterque,  licto  antecessoris.     Et  eodem  modo,  si  disseysitus  mori- 

hSttedibus  ^^"^  vivente   disseysitore,  hseredi   disseysiti   non   com- 

eorumper  petit   actio    de    injuria    facta    antecessori,   quia    inter 

inmssu,  ipsum  &  disseysitorem   nulla   est  obligatio  quoad  poe- 

quiacadit  nam,    licet   sit    obligatio   quoad    restitutionem,   sed   p 

nino^d"*'  ^liud  breve,  scilicet  de  ingressu.     Sed    ad    hoc  q  locu 

poBuamet  habeat   breve  de  ingressu,  videndum  est  si  disseysitus 

adrettitu*  °                                                            *' 
tionem 
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not  avail  him,  if  he  should  say,  that  he  never  was  in 
seysine  of  the  freehold,  because  another  is  the  more  law- 
ful and  nearer  heir,  nor  will  that  exception  lie  in  his 
mouth,  since  that  tenement  cannot  be  his  own  and  an- 
other's, nor  does  he  acquire  for  himself  an  exception 
founded  on  the  right  of  another.  For  the  seysine  of  the 
chief  lord  ought  to  be  simple,  since  he  has  not  found  it 
vacant.  And  hence  when  such  a  person  has  recovered  his 
seysine  by  an  assise,  then  let  it  be  first  discussed  whether 
he  is  the  heir  or  not,  the  nearer  or  a  near  or  a  remote 
heir,  legitimate  or  a  bastard  ;  and  according  to  this  the 
true  heir  or  the  chief  lord  will  be  entitled  to  bring  an 
action.  In  the  same  way  it  shall  be  done,  if  the  legiti- 
mate heir  has  ejected  a  bastard. 


Chapter  XXXV.  f.2i8i). 

Since  an  assise  of  novel  disseysine  is  threefold,  to  wit,        i- 
personal  on  account  of  the  act,  and  penal  on  account  of  remedy, 
the  injury  and  the  offence,  and  in  prosecution  of  a  thipg,  J^^^b  Ae 
to  wit,  that  a  thing  may  be  restored  to  the  party  dis-  persons 
seysed  of  it,  inasmuch  as  it  is  penal,  and  a  penalty  ought  disseysed 
to  bind  the  authors  of  an  act,  the  heirs  of  the  person  But  when 
disseysed,  if  he  dies,  are  not  entitled  to  it,  nor  is  it  al-  *^®  j^^^l 
lowed  against  the  heirs  of  the  principal  disseysor,  if  he  the  person 
dies,  whilst  the  party  disseysed  is  alive,   because  the  ^*^^Jif^' 
penalty  is  extinguished  with  the  person,  and  the  heir  is  their  heirs 
not  bound  by  the  offence  of  his  ancestor.   And  in  the  same  J^  ^  ^^ 
way,  if  the  person  disseysed  dies  whilst  the  disseysor  is  of  entry, 
alive,  the  heir  of  the  person  disseysed  is  not  entitled  to  awSe^aUs 
an  action  for  an  injury  done  to  his  ancestor,  because  altogether 
there  is  no  obligation  between  him  and  the  disseysor  as  ^^Sltj 
regards  a  penalty,  although  there  is  an  obligation  as  re-  and  restt- 
gards  restitution,  but  by  another  writ,  to  wit,  a  writ  of  the  same 
entry.     But  in  order  that  a  writ  of  entry  should  have  **™®»  ^^ 
place,  it  is  to  be  seen  as  regards  the  person  disseysed  (for  garde  re^ 
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nmulyTei  (ad  hoc  q.  oompetit  ^  actio  hasredi  8U0  in  ea  parte  p 
{^^.  qua  assisa  nove  disseysinae  restitutoria  est  utmin  dis- 
tiooem,  se-  seymtns)  diligRfiB  fuerit  in  impetratione  &  proeecatione, 
^d°usua  ^  ^^  9  ppetuari  posset  actio  quantu  ad  heredes  suos 
ineepta  yel  non,  ciun  vigilantibus  jura  subveniant  &;c.  Si 
de^<^  autem  diligens  fuerit  in  impetratione  &  j^secatione, 
TeinoQ.  ita  q  yisus  terrse  fiictus  faerit  &  juratores  elecii,  si 
postmodum  moriatur,  per  talem  diligentiam  perpetua- 
tur  assisa  novae  disseysinse,  sive  actio  in  eo  q  restitu- 
toria  est  &  pcenalis  competit  haeredibus,  &  datnr  con- 
tra disseysitores  &  eonun  haeredes,  cilun  nihil  sit  qu5d 
negligentiae  anteoessoris  disseysiti  possit  vel  debeat 
imputari.  In  omni  casu  tenet,  sive  ineepta  fherit  in 
vita  antecessoris  sive  non,  &  quoad  restitutionem,  & 
secundiim  quosdam  tenet  quoad  poenam,  si  assisa  fue- 
rit ineepta,  &  quoad  restitutionem,  &  aliter  no.  Sed 
si  ita  ineepta  fuerit  assisa  in  vita  antecessoris,  q  visus 
teme  factus  sit  &  juratores  electi,  q  ppetuatur  assisa 
quantum  ad  poenam  disseysitoris,  &  quantum  ad  resti- 
tutionem,  quia  haeres  succedit  in  vitiu  &  sic  in  poena. 
Si  autem  in  vita  antecessoris  non  sit  in  tantum  pees- 
sum,  sed  disseysitus  satis  diligens  fuerit  ad  impetran- 
dum,  q  ante  mortem  tamen  pducere  non  potuit  ad 
effectum  jjpter  temporis  brevitatem,  quia  ante  mortem 
facta  fiiit  p  tres  dies  vel  quatuor  disseysina,  ex  quo 
sic  fuit  impetrando,  amittit  heres  suus  assisam  mortis 
antecessoris,  quia  ex  eo,  q  impetrare  voluit,  amisit 
utramqj  possessionem  civilem  &  naturalem.  Sed  hat- 
red! succurritur  p  breve  de  ingressu  sine  clausula.  Et 
haeres  disseysitoris  non  tenebitur  nisi  tantflm  ad  resti- 
tutionem  &  non  ad  poenam,  quia  non  est  ingressus  in 
rem  litigiosam.     Si  autem  antecessor  disseysitus  statim 
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the  purpose  of  the  heir  being  entitled  to  an  action  in  that  stitution, 
part  wherein  the  assise  is  for  restitution)  whether  the  as  an  assise 
person  difeseysed  has  been  diligent  in  suing,  out  a  writ*^*^^®° 
and  in  prosecuting  his  suit,  in  order  that  the  action  may  ced  against 
be  perpetuated  as  regards  his  heirs  or  not,  since  the  laws  ^g^^pj^.. 
assist  the  vigilant,  &c.  But  if  he  has  been  diligent  in  ty  or  not. 
suing  out  a  writ  and  in  prosecuting  his  suit,  so  that  a 
view  of  the  land  has  been  held  and  the  jurors  chosen, 
if  he  dies  afterwards,  an  assise  of  novel  disseysine  is  per- 
petuated by  such  diligence,  and  the  action  in  as  far  as  it 
is  for  restitution  and  for  a  penalty  is  allowed  to  the  heirs 
and  is  given  to  them  against  the  disseysors  and  their 
heirs,  since  there  is  nothing  which  can  or  ought  to  be 
imputed  to  the  negligence  of  the  disseysed  ancestor.  It 
binds  in  all  cases,  whether  it  has  been  commenced  in  the 
life  of  the  ancestor  or  not,  and  as  regards  restitution, 
and  according  to  some  it  binds  as  regards  the  pen- 
alty, if  the  assise  has  been  commenced,  and  as  regards 
restitution,  and  otherwise  not.  But  if  the  assise  has 
been  so  commenced  in  the  life  of  the  ancestor  that  a 
view  of  the  land  has  been  held  and  the  jurors  chosen, 
that  the  assise  is  perpetuated  as  regards  the  penalty  of 
the  disseysor,  and  as  regards  the  restitution,  because  the 
heir  succeeds  to  the  defect,  and  so  to  the  penalty.  But 
if  in  the  lifetime  of  the  ancestor  proceedings  have  not 
been  carried  so  far,  but  the  person  disseysed  has  been 
sufficiently  diligent  as  to  sue  out  a  writ,  which  he  could 
not  before  his  death  employ  with  eflTect  from  short- 
ness of  time,  because  disseysine  was  effected  three  or 
four  days  before  his  diiiith,  since  he' was  so  engaged 
in  suing  out  a  writ,  his  heir  loses  the  assise  of  the  death 
of  an  ancestor,  because  from  the  fact  that  he  wished  to 
sue  out  a  writ,  he  has  lost  both  the  civil  and  the  natural 
possession.  But  the  heir  is  assisted  by  a  writ  of  entry 
without  a  clause.  And  the  heir  of  the  disseysor  shall 
not  be  liable  except  only  for  restitution,  and  not  for  a 
penalty,  because  he  has  not  entered  upon  a  property, 
which  was  under  litigation.    But  if  the  disseysed  ances- 
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post  disseysinam  prima  die,  secunda,  tertda  vei  quarta, 
&  receter  &  in  langaore,  maxim^  q  sibi  pqoirere  no 
potuit  nee  fiiit  in  pquiredo,  qoia  ad  haee^  retinuit  civile 
pos8es8ionem,  &  receter  ejicere  posset  disseysitorem 
snum,  copetit  heredi  de  seysina  talis  antecessoris  assisa 
mortis  antecessoris  ut  supra,  si  autem  disseysitus  cilm 
diu  viveret  &  sibi  posset  pquisiyisse  si  vellet,  &  no 
f.  219.  fecit,  vix  succnrri  debeat  heredi  nisi  tatii  super  pprie- 
tate,  succurritur  tamen  quandoq^  licet  contra  jus  vel 
prseter.  Et  esto  qu6d  quis  fecerit  ab  initio  disseysi- 
nam de  aliquo  tenemento,  quod  sit  jus  uxoris  suae,  & 
disseysitus  assisam  arramaverit  novae  disseysine  versus 
disseysitorem,  ita  quod  visus  terrse  factus  fuit  &  jura- 
toi'es  electi,  vel  qu6d  tali  tempore  facta  sit  disseysina, 
quod  disseysitus  ante  mortem  suam  sibi  perquirere 
non  possit,  si  vir  obierit  &  uxor  remanserit  in  eadem 
seysina  post  mortem  viri  sui,  &  ita  obierit  seysita, 
&  heres  suus  post  mortem  suam  ingrediatur  seysinam 
illam,  &  disseysitus  impetraverit  breve  de  ingressu 
super  heredem  ratione  disseysine,  quam  pater  heredis 
fecerit  de  hereditate  matris,  si  heres  respondeat  qu6d 
ingressum  non  habeat  per  disseysinam  quam  pater 
suus  fecerat,  immo  p  descensum  k  matre  sua,  quae  inde 
obiit  seysita  ut  de  feodo  &  de  jure,  &  que  nullam 
fecit  disseysinam,  non  valebit  ilia  responsio,  quin  pro- 
cedet  actio  versus  eum :  quia  revera,  quamvis  ilia  terra 
sit  hereditas  matris  sue,  ipsa  injustum  habuit  ingres- 
sum p  disseysinam  viri  sui,  nee  heres  inde  aliquam 
habet  seysinam  nisi  per  disseysinam  patris  sui,  &  per 
injustum  ingressum  matris  sue  post  disseysinam  patris. 
Et   ideo    vitium   rei    adheret   heredi,  quod  contractum 
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tor  forthwith  after  the  disseysine,  on  the  first  day,  the 
second,  the  third  or  fourth,  and  recently  and  in  sickness, 
chiefly  because  he  could  not  apply  for  a  writ,  nor  was 
engaged  in  applying  for  it,  since  up  to  these  events 
he  retained  the  civil  possession,  and  could  recently  eject 
his  disseysor,  the  heir  is  entitled  to  an  assise  of  the  death 
of  an  ancestor  concerning  the  seysine  of  such  an  ancestor 
as  above ;  but  if  the  person  disseysed,  when  he  has  lived 
a  long  time  and  might  have  applied  for  a  writ  if  he  had 
wished  and  has  not  done  so,  the  heir  ought  scarcely  to 
be  aided  except  as  regards  the  property,  he  is  however  f.  219. 
sometimes  aided,  although  contrary  to  and  beyond  right. 
And  let  it  be  that  a  person  has  effected  from  the  com- 
mencement a  disseysine  from  some  tenement,  which  is 
the  right  of  his  wife,  and  the  person  disseysed  has 
brought  an  assise  of  novel  disseysine  against  the  dis- 
seysor, so  that  a  view  of  the  land  has  been  taken  and 
the  jurors  chosen,  or  that  a  disseysine  has  been  effected 
at  such  a  time,  that  the  person  disseysed  could  not 
apply  for  a  writ  before  his  death,  if  the  husband  has 
died  and  the  wife  has  remained  in  the  same  seysine  after 
the  death  of  her  husband,  and  has  died  so  seysed,  and 
her  heir  after  her  death  enters  upon  that  seysine,  and 
the  person  disseysed  has  sued  out  a  writ  of  entry  against 
the  heir  by  reason  of  the  disseysine,  which  the  father  of 
the  heir  effected  in  regard  to  the  inheritance  of  his 
mother,  if  the  heir  responds  that  he  has  not  an  entry 
by  the  disseysine  which  his  father  has  made,  on  the  con- 
trary by  his  descent  from  his  mother,  who  died  seysed 
of  it  as  of  fee  simple  and  of  right,  and  who  effected  no 
disseysine,  that  response  will  not  avail  to  prevent  an 
action  proceeding  against  him,  because  in  truth,  although 
that  land  was  the_  inheritance  of  his  mother,  she  had  an 
unjust  entry  into  it  by^e  disseysine  effected  by  her 
husband,  nor  had  the  heir  any  seysine  thereof  except 
through  the  disseysine  effected  by  his  father,  and  by  the 
unjust  entry  of  his  mother  after  the  disseysine  effected 
by  his  father.     And  therefore   the  vice  of  the  thing, 
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est  ex  parte  patris  &  ex  patre  matris,  &  succedit 
heres  in  vitium,  quavis  per  intermediam  personam,  & 
ided  recuperabit  petens  per  tale  breve:  ut  de  itinere 
M.  de  Pateshull  de  loqiielis,  qii»  fuerunt  super  judi- 
cium in  diversis  comil  anno  regni  regis  H.  3  in  oomi- 
tatu  Glouc  de  Richardo  Curpet,  qui  impetravit  breve 
super  W.  comitem  marshal^  juniorem,  &  qui  respondit 
qu6d  non  habet  ingressum  p  W.  patrem  suum,  immd 
per  comitissam  matrem  sua,  cujus  hereditas  terra  ilia 
fuit,  &  qu8B  inde  obiit  sejrsita,  ut  de  feodo  &  jure. 
Eodem  modo  si,  ciun  vellet,  non  posset  sibi  perquirere 
nee  per  se  nee  per  alium,  ut  si  gravi  languore  deten- 
tus,  licet  memoriam  non  amiserit.  Et  quamvis  memo- 
riam  amiserit  ante  disseysinam, .  &  per  hoc  desinere 
non  possit  possidere  civiliter,  licet  desinat  possidere 
naturaliter  per  ejectionem,  oompetunt^  heredi  duo  re- 
media,  s.  breve  de  ingressu  (si  legerit*),  ut  hie,  vel 
assisa  mortis  antecessoris,  ut  inferiiis  dicetur.  Item 
eodem  modo,  si  propter  brevitatem  temporis  sibi  per- 
quirere non  possit,  ut  si  hodife  disseysitus,  statim,  vel 
in  crastino,  vel  secundo,  vel  tertio,  vel  quarto  die 
morial,  &  ita  q  tempus  dissejrsitori  sufficere  non  possit 
pro  titulo.  Eodem  modo  competimt  hseredi  duo  rc- 
media  ut  supra :  quia  antecessor  in  utroque  casu  satis 
moritur  seysitus  ut  de  feodo,  &  heres  nihilominus 
habere  posset  breve  de  ingressu  etiam  sine  clausula^ 
cimi  nihil  possit  imputari  negligentie  antecessoru.  Si 
autem  negligens  inveniatur  q  sibi  non  perquisiverit, 
ciun  posset,  quasi  sui  juris  contemptor  sibi  prejudicat 

1 "  comitem   marescallum,"  MS.  |      =  "  si  elegit,"  MS.  Rawl.  C.  160. 
Bawl.  C.  161). 
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which  has  been  contracted  on  the  part  of  the  father  and 
on  the  part  of  the  mother,  adheres  to  the  heir,  and  the 
heir  succeeds  to  that  vice,  although  through  an  inter- 
mediate person,  and  accordingly  the  plaintiff  shall  re- 
cover by  a  writ  of  this  kind,  as  in  the  circuit  of  Martin 
de  Fateshull  concerning  the  imparlances  which  were 
made  upon  a  judgment  in  divers  counties  in  the  third 
year -of  the  reign  of  king  Henry  in  the  county  of 
Gloucester,  concerning  Kichard  Curpet,  who  sued  out  a 
writ  against  William  earl  Marshal  the  younger,  and 
who  responded  that  he  had  not  an  entry  through  William 
his  father,  on  the  contrary  through  the  countess  his 
mother,  whose  inheritance  that  land  was,  and  who  died 
seysed  of  it,  as  in  fee  simple  and  of  right.  In  the  same 
way  if,  when  he  was  desirous,  he  could  not  apply  for  a 
writ  neither  by  himself  nor  by  another  person,  as  if  he 
has  been  detained  by  a  severe  illness,  although  he  has  not 
lost  his  memory.  And  although  he  has  lost  his  memory 
before  the  disseysine,  and  thereby  could  not  cease  to 
possess  civilly,  although  he  ceased  to  possess  naturally 
through  the  ejectment,  the  heir  is  entitled  to  two  reme- 
dies, to  wit,  a  writ  of  entry  (if  he  chooses)  asr  here,  or 
an  assise  of  the  death  of  an  ancestor,  as  will  be  explained 
below.  Liklkvise  in  the  same  manner,  if  on  account  of 
the  shortness  of  time  he  could  not  apply  for  a  writ  for 
himself,  as  if  having  been  disseysed  on  a  certain  day  he 
should  die  forthwith,  or  on  the  morrow  or  the  second 
day  or  the  third  day  or  the  fourth  day,  and  so  that  the 
time  cannot  be  sufficient  to  give  a  title  to  the  disseysor. 
In  the  same  way  the  heir  is  entitled  to  two  remedies  as 
above ;  because  the  ancestor  in  each  case  dies  sufficiently 
seysed,  as  in  fee  simple,  and  the  heir  may  have  never- 
theless a  writ  of  entry  even  without  a  clause,  since 
nothing  can  be  imputed^  the  negligence  of  hisuncestors. 
But  if  he  has  been  foimd  negligent  that  he  has  not 
applied  for  a  writ  when  he  might,  as  it  were  a  despiser  of 
his  own  right  he  prejudices  himself  and  his  heirs,  since 
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&  heredibus  suis,  ciim  negligetia  &  patientia  inducat 
cdsensum,  &  dissimulatio  longa  tollat  injuriam,  &  tale 
exit  prejudicium,  ^  heres  vix  audiri  poterit  super 
pprietate  p  breve  de  recto.  Oilm  autem  disseysitus 
diligens  fuerit,  ut  praedictum  est,  vel  cikm  nihil  sit  q^ 
possit  negligenti^  susb  imputari,  datur  hseredi  actio 
p  breve  formatum  hoc  modo  in  psona  haeredis  dissey- 
sitoris. 

2.  Rex  vie.  salute.     Prsecipe   A.  ^  just^   &c.  reddat  B. 

ingressu  tantu  terre  cu  pertinentiis  in  tali  villa,  &  in  qua  no 
formatum  habet  ingressum  nisi  p  C.  patre  ipsius  A.  cuius  hseres 
f.  219  b.  ^P^®  ®^^'  ^^^  praedictum  B.  inde  mjuste  &  sine  judicio 
procedendi  disseysivit,  &  postquam  &c.  Et  unde  assisa  novas 
modipto-  disee3^in8e  summonita  fuit  coram  justiciariis  nostris 
cito.  ad    primam    &c.    &   visus    terrse   captus,    &    remansit 

assisa  capienda,  eo  qu6d  prsedictus  C.  obiit  ante 
captionem  illius  assisas,  vel  antequam  justiciarii  nostri 
in  I'partes  illas  venirent.  Et  nisi  fecerit,  &  idem  B. 
fecerit  te  securum  de  clamore  &c.  tunc  summoneas  &c. 
qu5d  sit  coram  justiciariis  &;c  ost^nsurus  quare  non 
fecerit,  &  habeas  ibi  summonitores  &  hoc  breve.  Et 
habebit  locum  breve  istud  tam  versus  extraneos,  qui 
ingressum  habuerunt  per  disseysitorem,  unum  vel 
plures,  quatenus  gradus  ingi-essus^  &  personae  per- 
miserint,  qxxkm  versus  hasredes  disseysitoris,  vel  versus 
eos  qui  ingressum  habuerint  per  haeredes  usque  ad 
tertia  personam  inclusivam :  ut  si  dicatur,  Praecipe  A. 
&c.  qu6d  justfe  &c.  reddat  B.  tatum  terrae  cum  perti- 
nentiis in  tali  villa,  in  quam  ingressum  non  habet 
nisi  per  C.  filium  &  haeredem  D.,  qui  terram  illam  ei 
dimisit,  postquam  idem  D.  injust^  &  sine  judicio  dis- 
«ieysiverit   ipsum  B.  (vel  si    disseysitus   raortuus  fuerit 


»  «  et  gressus,"  MS.  Rnwl.  C.  160. 
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negligence  and  patience  imply  consent,  and  long  dissimu- 
lation takes  away  the  injury,  and  the  prejudice  will  be 
auch,  that  the  heir  will  scarcely  be  listened  to  upon  the 
subject  of  the  property  by  a  writ  of  right.  But  when 
the  person  disseysed  has  been  diligent,  as  aforesaid,  or 
when  there  is  nothing  which  can  be  imputed  to  his 
negligence,  an  action  is  given  to  the  heir  by  a  writ  drawn 
up  in  this  manner  against  the  person  of  the  heir  of  the 
disseysor. 

The  king  to  the  viscount  greeting.     Enjoin  A.,  that        ^• 
he  should  justly  &c.  restore  to  B.  so  much  land  with  its  of  entry 
appurtenances  in  such  a  vill,  and  into  which  he  has  no  ^^°  "P 
entry  except  through  C.  the  father  of  A.  Himself,  whose  mode  of 
heir  he  is,  who  unjustly  and  without  a  judgment  dis-  f^^^^^nf 
seysed  the  aforesaid  B.  therefrom,  and  afterwards,  &;c.,  of  this 
and  whereupon  an  assise  of  novel  disseysine  has  been  ^^^^^.q  b    ^ 
summoned  before  our  justiciaries  at  their  first  coming, 
&c.,  and  a  view  of  the  land  has  been  had,  and  the  assise 
remained  to  be  held,  inasmuch  as  the  said  C.  died  before 
the  holding  of  that  assise,  or  before  our  justiciaries  came 
into  those  parts.    And  unless  he  has  done  it,  and  [if]  the 
said  B.  has  furnished  sureties  to  prosecute  his  claim,  &c. 
then  summon,  &c.,  that  he  present  himself  before  the 
said  justiciaries,  &c.,  to  show  why  he  has  not  done  it,  and 
have  there  the  summoning  officers  and  this  writ.     And 
this  writ  shall  have  place  as  well  as  regards  strangers 
who  have  had  entry  through  the  disseysor,  one  or  more 
as  far  as  the  grades  of  entrj'^  and  the  persons  have  per- 
mitted, as  against  the  heirs  of  the  disseysor,  or  againsi 
those  who  have  entry  through  the  heirs  as  far  as  the 
third  person  inclusive,  as  if  it  be  said.  Enjoin  A.  &c.  iheA 
justly  &c.  he  restore  to  B.  so  much  land  with  its  appur-i 
tenances  in  such  a  vill,   into  which  he  had  no  entry] 
except  through  C.  the  son^and  heir  of  P.,  who  demised 

that  ]B,n^  \l{}  ^itO    ftf^^T*  f.hft  Hfl.id    n   nnjnflfly  unA  wifKmif 

a  judgment  disseysed  B.  himself  (or  if  the  person  dis- 
seysed is  dead  and  the  heir  of  the  person  disseysed 


f 


iL^^ 


4-  u^ 


Digitized  by 


Google 


464  DE  ASSISA  NOViE  DISSETSINJS. 

&  hseres  disseysiti  petat  versus  hsBredem  disseysitons* 
&  tunc  sic)  Prsdcipe  A.  q  justd  &c.  reddat  B.  tantum 
terrsa  cum  pertinentiis  in  tali  villa,  &  in  quam  non 
habet  ingressum  nisi  per  C.  filium  &  hseredem  B.,  qui 
terram  iUam  ei  dimisit,  postquam  idem  D.  injust^  & 
sine  judicio  disseysiverat  E.  patrem,  avunculum  vel 
amitam  ipsins  B.,  vel  alium  antecessorem,  cujus  hseres 
ipse  B.  est,  ut  dicit.  Item  si  quis  disseysitorem  dissey- 
siverit,  &  postea  rem  ad  alium  transtulerit,  tunc  dici 
non  potest  qu6d  primus  disseysitor  ei  dimisit.  Et  ide5 
dicatur  sic:  in  quam  npn  habet  ingressum  nisi  per 
talem,  qui  injustfe  &  sine  judicio  disseysivit  tale,  post- 
quam idc  talis  talis  disseysiverat  querents  vel  ejus 
hseredem  propinquum  vel  remotum,  vel  sine  mentione 
de  ingressu.  Et  si  hujusmodi  tenementum  ulteritis 
qu^m  ad  tertia  psona  traslata  non  fuerit,  locu  non 
habebit  breve  de  ingressu,  nisi  sit  qui  dicat,  q  sine 
mentione  de  ingressu  fieri  possit  breve  hoc  modo: 
Pi*8Bcipe  A.  q  juste  &c.  reddat  B.  tantum  terraB  &c. 
unde  C.  de  A.  injust^  &c  disseysivit  ipsum  B.  vel  C. 
patrem  vel  alimn  antecessorem  ipsius  B.,  cujus  hseres 
ipse  est,  ut  dicit.  Si  aiitem  fieri  debeat  breve  in  per- 
sona haeredis  disseysiti  versus  ipsum  disseysitorem  qui 
vivit,  qualiter  fieri  debet  satis  videri  poterit  ex  prae- 
missis.  Cilm  ante  sumonitus  fuerit  tenens,  ad  diem 
sibi  datu  poterit  se  essoniare,  &  eode  modo  petens  si 
voluerit,  &  post  essonium  petere  possit*  visiun  terrse 
&  jacebit.  Item  vocare  poterit  warrantum^  sive  metio 
fiat  de  ingressu  sive  non,  dum  tame  si  fiat  mentio  de 
ingressu,  fiat  vocatio  de  psona  in  psona,  ut  de  war- 
ranto in  warrantum,  de  personis  in  brevi  nominatis  p 
ordinem  usq,  ad  ipsum  disseysitore  vel  ejus  haeredem. 
Alii  ver5  warranti  vocari  non   debent  qudm  in   brevi 

'« potent,"  MS.  Rawl.  C.  160.       |     «  '*  warrentium,"  id. 
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olaims  against  the  heir  of  the  disseysor,  and  then  so) 
Enjoin  A.  that  he  justly,  &c.  restore  to  B.  so  much  land 
with  its  appurtenances  in  such  a  vill,  and  into  which  he 
has  had  no  entry  except  through  C.  the  son  and  heir  of 
B.,  who  demised  that  land  to  him,  after  the  said  D.  had 
unjustly  and  without  a  judgment  disseysed  E.  the  father, 
the  unde,  or  the  aunt  (as  the  case  may  be)  of  B.,  or  some 
other  ancestor  whose  heir  B.  is,  as  he  says.  Likewise  if 
any  one  has  dissejrsed  the  disseysor,  and  has  afterwards 
transferred  the  thing  to  another,  then  it  cannot  be  said 
that  the  first  disseysor  has  demised  it.  And  accordingly 
let  it  be  said  thus,  into  which  he  has  no  entry  except 
through  such  a  person,  who  unjustly  and  without  a 
judgment  has  disseysed  such  an  one  after  he  had  dis- 
seysed the  plaintiff  or  his  heir  near  or  remote,  or  without 
mention  of  the  entry.  And  if  a  tenement  of  this  kind 
has  not  been  transferrred  further  than  to  a  third  person, 
a  writ  of  entry  shall  not  have  place,  jmlegs  there  be  some     ^  /p  .  /  - 

one  who  aavfl  thftf.  without  mention  of  entry  a  wnt  raav    ^     «^  /A  •   di^ 


%t  without  mention  of  entry  a  wntmay 
b'emade  in  this  manner :  Jlinjoin  A.  that  justly,  <s;c.  he     Sjol^  •  J  Oua^  -  '  ' 
restore  to  B.  so  much  land,  &c,  whence  C.  de  A.  has    €^  J,,* 4  '  ^^LtAA,^< 
unjustly,  &c.  disseysed  B.  himself,  or  C.  [has  unjustly     ^    ^^  iu » •  -    t 
disseysed]  the  father  or  other  ancestor  of  B.,  whose  heir  (      '   '  ^, 

he  says  that  he  is.     But  if  the  writ  ought  to  be  made  in  ^yCUv^     Wf 

the  person  of  the  heir  of  the  party  disseysed  against  the         yjj^    tK  •  ;^*  ^    * 
disseysor  who  is  alive,  it  can  be  suflSciently  seen  from  %f^  }--' 

the  premises  how  it  ought  to  be  framed.     But  when  the  n/'V  •  -v 

defendant  has  been  summoned,  on  the  day  named  to 
him,  he  may  essoin  himself,  and  in  the  same  way  the 
plaintiff  if  he  wishes,  and  after  the  essoin,  he  may  daim 
a  view  of  the  land  and  it  shall  hold  good.  Likewise  he 
may  vouch  a  wiurantor  whether  mention  is  made  of 
entry  or  not,  provided  however  if  mention  is  made  of 
entry,  let  the  vouching  be  from  person  to  person  as  from 
warrantor  to  warrantor,  as  regards  the  persons  named  in 
the  writ  in  order  up  to  the  disseysor  himself  or  his  heir. 
And  other  warrantors  ought  not  to  be  called  than  those 
L451.  G  a 
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nominati :  quia  si   non    nominati  vocarentur  &   extra 
breve,    eadem    ratione    qua    vocaretur    unus,     possent 
vocari  mille,  &  ita  no  teneret   breve  de  ingressu.     Si 
autem  nulla   fiat   mentio   de  ingressu  (ut    prsedictmn 
est)   in   brevi,  in   gradibus   nee  personis,   tunc   vocari 
possunt  plures  in   infinitum.     Item   si  mentio  fiat  de 
ingressu,    respondere    poterit    tenens    multiplidter    ad 
breve  &  ad  alia  ut   supr^     Item  qu5d  non  habet  in- 
gressum  per  talem  in  brevi  nominatiun,  sed  per  alium 
f.  220.    talem   non   nominatum,  qu6d  si   probatu   fuerit,  cadit 
breve.     Item   resp5dere   poterit  q  talis  antecessor  n5 
disseysivit,  sed  alius.     Item  q  non  injustfe  sed  justfe,  & 
fer^  omnes  habebit   responsiones  &    defensiones  hasres 
disseysitoris,   quas  haberet  ille  disseysitor  contra  assi- 
sam  nov8B  disseysinse  si  viveret,  eo  qu6d  tale  breve  de 
ingressu    naturam    sapit    assisdB    novse    disseysinae   ad 
omnia  quoad  restitutionem^  licet  non  quoad  poenam,  & 
omnia  terminari  poterunt  per  juratam.     Poena  autem 
in  judicio  extinguitur.     Non  enim  erit  poena  coiporalis 
infligenda  propter  modum  disseysinse  antecessoris,  nee 
veniunt   damna,  nee    dabitur  bos,  nisi  tantum   miseri- 
cordia    pro    injusta    detentione.      Ciim    autem    assisa 
novae  disseysinse  capta  fuerit  sive  tenens  amiserit  sive 
querens  per  assisam,  contingit  multotiens   qu5d  jura- 
tores   malfe  juraverint,    &    qudd  ille   qui   per   assisam 
amiserit  sibi  perquirat  per  juratam  viginti  quatuor  ad 
convincendum  duodecem,  &  qu6d  ante  captionem  illius 
juratse  moriatur  tenens  vel  querens,  &  unde  succurritur 
hffiredi  eodem  modo,  quo  suprk  in  assisa  novae  dissey- 
sinse,  quia  ubi  eadem  ratio  idem  jus  esse  debet,  &  cum 
ingressu  &  sine,  ut  supra.     Forma  brevis  talis  est,  ut 
inferius  de  convictionibus. 
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named  in  the  writ;  because  if  persons  not  named  are 
called  who  are  not  in  the  writ,  by  the  same  reason  on 
which  one  is  called,  a  thousand  may  be  called,  and  so  a 
writ  of  entry  would  not  bind.  But  if  there  be  no  men- 
tion of  entry  (as  above  said)  in  the  writ  in  grades  nor  in 
persons,  then  several  may  be  called  without  end.  Like- 
wise if  there  be  mention  of  an  entry,  the  plaintiff  may 
respond  in  manifold  ways  to  the  writ  and  to  the  other 
things  as  above.  Likewise  that  he  has  not  an  entry 
through  such  an  one  named  in  the  writ,  but  through 
another  not  named,  which  if  it  be  proved,  the  writ  falls.  1 220. 
Likewise  he  may  respond  that  such  an  ancestor  of  his 
did  not  disseyse  him,  but  another.  Likewise  that  he 
did  so  not  unjustly  but  justly,  and  the  heir  of  a  dis- 
seysor  will  for  the  most  part  have  all  the  responses  and 
defences  which  the  disseysor  himself  would  have  against 
an  assise  of  novel  disseysine,  if  he  were  alive,  because 
such  a  writ  of  entry  savours  of  the  nature  of  an  assise  of 
novel  disseysine  in  all  matters  which  regard  restitution, 
although  not  as  regards  a  penalty,  and  all  matters  may 
be  determined  by  the  jury.  But  the  penalty  is  ex- 
tinguished in  the  judgment  For  no  corporeal  pimish- 
ment  is  to  be  inflicted  on  account  of  the  mode  of  dis- 
seysine of  the  ancestor,  nor  do  damages  come  into 
account,  nor  shall  an  ox  be  given,  except  as  an  amerci- 
ment  for  an  unjust  detention.  But  when  an  assise  of 
novel  disseysine  has  been  held,  whether  the  defendant  or 
the  plaintiff  has  lost  by  the  assise,  it  happens  on  mani- 
fold occasions  that  the  jurors  have  sworn  wrong,  and 
that  he  who  has  lost  by  the  assise  applies  for  a  writ  for 
a  jury  of  twenty-four  persons  to  convict  the  twelve,  and 
that  before  the  impanelling  of  this  jury  the  defendant  or 
the  plaintiff  dies,  and  therefore  the  heir  is  succoured  in 
the  same  manner,  as  above  in  an  assise  of  novel  dissey- 
sine, because  where  there  is  the  same  reason,  there  ought 
to  be  the  oeime  right,  and  with  an  entry  and  without,  as 
above  said.  The  form  of  the  writ  is  sudh  as  will  be  given 
below  in  treating  of  convictions. 
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Cap.  XXXVI. 

1-  Dictu  est  sapia  qualiter  quis  restituatur  ciun  faerit 

iira  ter-'*"  ejectus  de  libero  tento  suo:  nunc  dioendu  si  quis 
mixium  ejicia!  de  usu  fructu,  vel  usu  &  habitatione  alicu- 
tu  faerit.  JUS  tenementi  q  tenuent  ad  terminum  annorum  ante 
terminum  suum.  Foterit  enim  quis  in  uno  & 
eodem  tenemento  habere  liberum  tenements,  &  alius 
usum  fiuctum  &  usum  &  habitationem.  Solent  ali- 
quandd  tales  (ciim  ejecti  essent  in&k  terminum  suum) 
pquirere  sibi  p  breve  de  conventione:  sed  quia  tale 
breve  locum  habere  non  potuit  inter  aliquas  personas, 
nisi  tantu  inter  iUu  qui  ad  firmam  tn^idit  &  ad 
terminum,  &  ilium  qui  ceperit:  nee  alios  obligare 
potest  obligatio  conventionis :  &  etiam  quia  inter  tales 
psonas  vix  vel  non  sine  difficultate  potuit  terminaii 
negotium,  de  consilio  curisB  pvisum  est  firmario  contra 
quoscuq,  dejectores  p  tale  breve. 

3.  Bex  vicecom    salute.     PrsBcipe    A.    q   just^  &  sine 

reaipe^    dilatione  reddat  B.  tantu  terrsB  cum  ptinentiis  in  tali 

randam      villa,  qua   idem  A.,  qui  dimisit    &c. ;  vel  sic:   si  talis 

""*™*      fecerit  te  securum  &c.  ut  infrk,  ostensurus  quare  de- 

forceat  tali  tantu   terrse  cu  pertinentiis  in  tali  viUa,  q 

talis  dimisit  ipsi  tali   ad  terminum  qui   nondum  prse- 

teriit,  infr^  quem  terminum  prsBdictus  talis  iUud  ven- 

didit  tali,  occasione  cujus    venditionis  ipse  talis   post- 

modu   talem    de    prsedicta    terra  ejecit  ut   dicit.    Et 

habeas  ibi   &c.    Teste  &c.    Et  si  tale  breve  competat 

contra  extraneum   propter  venditionem,  mult6    fortiite 

competit  contra  ipsum   dnm  qui   dimisit  &  sine  causa 

ejecit,  qukm  contm  extraneum  qui  causam  habuit  qua- 

lem  qualem,  si  occasione  venditionis  ei  facte  venditor 
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Chapter  XXXVL 

It  has  been  said  above  in  what  way  a  person  is  re-ifafeimer 
stored,  when  he  has  been  ejected  from  his  free  tene-^^^ 
ment.    Now  we  must  treat  of  the  case  where  a  person  before  the 
is  ejected  from  the  usufruct,  or  from  the  use  and  habi-  ^^°^^® 
tation  of  a  certain  tenement,  which  he  may  hold  for  a 
term  of  years,  before  the  end  of  his  term.    For   one 
person  may  have  in  one  and  the  same  tenement  the 
freehold,  and  another  the  usufruct  or  the  use  and  habi- 
tation.    Such  persons  (when  they  have  been  ejected 
within  their  term)  are  accustomed  sometimes  to  apply 
for  a  writ  concerning  the  agreement,  but  because  such  a 
writ  cannot  have  place  between  certain  persons,  except 
only  between  him  who  has  leased  land  to  farm  and  for  a 
term  and  him  who  has  taken  it,  nor  can  the  obligation  of 
the  agreement  bind  others,  and  likewise  because  between 
such  persons  the  business  can  scarcely  or  at  least  not 
without  difficulty  be  determined,  by  the  advice  of  the 
court  provision  has  been  made  for  the  farmer  against  all 
ejectors  by  a  writ  of  this  kind. 

....  Q 

The  king  to  the  viscount  greeting.  Enjoin  A.  that  ^  writ  to 
justly  and  without  delay  he  restore  to  B.  so  much  land  recover  a 
with  its  appurtenances  in  such  a  vill,  which  the  said  A. 
who  demised  it,  &c. ;  or  thus :  if  such  an  one  has  given 
security  to  you,  &;c.,  as  below,  with  intention  [to  show 
wherefore  he  by  force  took  away  from  so-and-so  so  much 
land  with  its  appurtenances  in  such  a  vill,  which  such 
person  demised  to  so-and-so  for  a  term  which  has  not  yet 
passed,  within  which  term  such  person  aforesaid  sold  it 
to  another,  by  occasion  of  which  sale  the  said  party 
ejected  so-and-so  aforesaid  from  the  aforesaid  land,  as  he 
says,  and  have  there,  &c.  Witness,  &c.  And  if  such  a 
writ  is  allowable  against  a  stranger  on  account  of  a  sale, 
much  more  is  it'allowable  against  the  lord  himself  who 
demised  it  and  without  cause  ejected  him,  than  against 
a  stranger,  who  had  some  cause,  whatever  it  might  be, 
if  on  occasion  of  a  sale  made  to  him  the  vendor  has 
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firmaritim  ejecit,  vel  aliier  si  alius  ejecerit  qukxa  ille 
qui  dimisit,  &  tunc  sic :  Quilm  C.  de  N.  ei  dimisit  ad 
terminum  qui  nondu  prseteriit,  infr^  quern  terminum 
f.  220  b.  prsedictus  A.  vel  praedictus  C.  ipsum  B.  de  eadem  terra 
vel  firma  sua  injustfe  ejecit  ut  dicit:  &  nisi  fecerit,  & 
prsedictus  B.  fecerit  te  securum,  tunc  si^one  &c. 
Foterit  etia  breve  istud  (secund^  quosdam)  aliter 
formari,  ita  s.^  si  A.  fecerit  te  securum  &c.  tunc  sum- 
moneas  B.  q  sit  coram  &c.  ad  respondendum  eidem 
A.  quare  injust^  ejecit  eum  de  tanto  terrse  &c.  quam 
idem  A.  vel  alius  C.  s.  ei  dimisit  ad  terminum  qui 
nondum  prseteriit,  infra  quem  terminum  &c  ut  supra. 
Sed  forma  prima  magis  competens  &  compendiosa  est 
ppter  captionem  in  manum  diii  regis  ad  vitanda 
atachiamenta  &  dilationes.  Non  magis  poterit  aliquis 
firmariimi  ejicere  de  firma  sua  qu^  tenentem  ali- 
quem  de  libero  tenemento  suo.  Et  unde  si  ille  ejecerit^ 
qui  tradidit,  seysinam  restituet  cum  damnis,  quia  talis 
restitutio  non  multum  differt  k  disseysina.  Si  autem 
alius  qukm  qui  tradidit  ejecerit,  si  hoc  fecerit  cum 
autoritate  &  voluntate  tradentis,  uterq^  tenetur  hoe 
judicio,  imus  ppter  factum  &  aKus  propter  autoritatem. 
Si  autem  sine  voluntate^  tunc  tenetur  ejector  utriq,  tam 
dno  pprietatis  qukm  firmario:  firmario  p  istud  breve, 
dno  pprietatis  p  assisam  novsd  disseysinaB,  ut  unus 
rehabeat  terminum  cum  damnis^  &  alius  liberum  tene- 
mentum  suum  sine  damnis.  Si  autem  dns  proprietatis 
tenementum  ad  firmam  traditum  alicui  dederit  in 
dominico  tenendum,  seysinam  ei  facere  poterit,  salvo 
firmario  termino  suo.  Poterit  enim  eum  inducere  in 
seysinam  vacuam  quantum  ad  ipsum  &  suos,  &  attor- 
nare    ei    firmarium    &    servitium    suum,   dum    tamen 

>  "attachiamenta,"  MS.  Bawl.  C.  160. 
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ejected  the  farmer :  or  otherwise  if  another  person  than 
he  who  demised  it  has  ejected  him,  then  thus :  which 
C.  de  N.  demised  to  him  for  a  term,  which  has  not 
yet  passed,  within  which  term  the  aforesaid  A.  or  the 
aforesaid  C.  ejected  the  said  B.  from  the  said  land  or  1 220  b. 
his  farm  imjustly,  as  he  says,  and  unless  he  does  it  and 
the  said  B.  ha,s  given  you  security,  then  summon,  &c. 
The  writ  according  to  some  may  be  otherwise  framed, 
thus,  to  wit,  if  A.  has  given  you  security,  &c.,  then  sum- 
mon B.  that  he  present  himself,  &c  to  answer  to  the 
said  A.  wherefore  he  ejected  him  from  so  much  land^ 
&c.,  which  the  said  A.  or  another  person,  C.  to  wit, 
demised  to  him  for  a  term  which  has  not  yet  passed, 
within  which  term,  &c,  as  above.  But  the  first  form  is 
more  suitable  and  compendious  on  account  of  the  taking 
it  into  the  hand  of  the  king  to  avoid  attachments  and 
delays.  A  person  cannot  eject  a  farmer  from  his  farm 
any  more  than  a  tenant  from  his  free  tenement.  And 
hence  if  he,  who  delivered  it,  has  ejected  him,  he  shall 
restore  the  seysine  with  the  damages,  for  such  a  restitu- 
tion does  not  differ  much  from  a  disseysine.  But  if 
another  than  he,  who  delivered  it,  has  ejected  him,  if 
he  has  done  this  with  the  authority  and  will  of  the  de- 
liverer, each  is  bound  by  this  judgment,  one  on  account 
of  his  act,  the  other  on  accoimt  of  his  authority.  But 
if  he  has  done  it  without  his  will,  then  the  ejector  is 
liable  to  both,  as  well  to  the  lord  of  the  property  as 
to  the  farmer ;  to  the  farmer  by  that  writ,  to  the  lord  of 
the  property  by  an  assise  of  novel  disseysine,  that  the 
one  may  have  again  the  term  with  damages,  and  the 
other  his  freehold  without  damages.  But  if  the  lord  of 
the  property  has  given  the  tenement,  which  ha,s  been 
delivered  to  any  one  to  farm,  to  be  held  in  demesne,  he 
may  give  him  the  seysine,  saving  to  the  farmer  his  term. 
For  he  will  be  able  to  induct  him  into  a  vacant  seysine 
as  regards  himself  and  his  dependants,  and  to  attoum 
to  ^him  the  farmer  and  his  service,  provided  however 
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feoffatus  non  utatur,  nee  expletia  capiat  maxim^,  nee 
firmarium  impediat  uti,  nee  ipsnm  ejiciat.  Poterit 
enim  quilibet  illorum  sine  prsejudido  alterius,  quia 
rectfe  dicimus  totu  nostrum  f undum  esse,  &  ciun  usus 
fruetus  alienus  sit,  quia  no  dominii  pars  est  usu 
fructus,  sed  servitus  fit  vel  via  &c.^  Nee  £als6  didtur 
meum  esse,  cujus  non  potest  pars  did^  alterius  esse  in 
seysina,  esse  ejusdem  tenementi,  unus  ut  de  termino 
&  alius  ut  de  feodo  &  libero  tenemento.'  Et  datur 
ista  actio  hseredibus,  &  competit  contra  haeredes  ut 
supra  in  assisa  novsa  disseysinsa. 


Cap.  XXXVIL 
1.  Dictum  est  supra  qualiter  reru  eorporaliu  aoquirun- 

ri quisBine  *^^  dominia,  &  de  acquirenda  possessione,  &  qufde 
judido  remediu  copetit  ei  qui  k  tenemeto  suo  ejectus  fuerit, 
seyiStas  ^  qualiter  restitual  ei  possessio,  libertas,  &  pax  si 
d6ii8,qn»  possessio  pturbel.  Nunc  aute  dicendu,  qualiter  quis 
peJtinentiig  restituatur,  si  fuerit  ejectus  injustfe  de  iis  que  ptinet 
liberi  tene-  ad  libera  tentu.     Pertinet  enim  ad  liberu  tentu  jura^ 

mentisicat     .      .    «  •  •  -x   j.       j-         •  a- 

dejuriboB,  sicut  &  corpora ;  jura  sive  servitutes  diversis  respeeti- 
utsisint  i3ua^  juj^  autem  sive  Ubertates  did  poterunt  ratione 
tentorii,  quibus  debet  Servitutes  ver5  ratione  tene- 
mentorum  k  quibus  debentur,  &  semper  consistunt  in 
alieno  &  no  in  pprio,  quia  nemini  servire  potest  suus 
fundus  pprius ;  &  nullus  hujusmodi  servitutes  consti- 
tuere  potest,  nisi  ille  qui  fundum  habet  &  tenementu, 
quia  prsediorum^  aliud  liberum,  aliud  servituti  suppo- 
situm.  Liberum  did  poterit  quod  in  nullo  tenetur, 
vel  astringil  prsediis  vidnorum.     Si  autem  teneaf,  didf 


servitates, 
qose  per- 
tinent ex 
alieno  fan- 
do  ad  fun- 
dum Tiei- 
num,  sicat 
pastuB 
pecorum, 
scilicet 
communia 
pastone. 
f.  221. 


^  **  Bervitutifl  fit,  ut  via  vel  iter," 
MS.  Bawl.  C.  160. 

3  "  ulla  pars  dici,"  id, 

'  "  et  ejusdem  tenement!  unus  ut 
"  de  termino,  et  aliufl  ut  de  feodo 


«  vel  libero  tenemento,"  MS.  Bawl, 
C.  160. 

*  "  quia  pnediomm "  down  to 
<'  propter  vicinitatem,"  is  transferred 
in  MS.  Bawl.  C.  160,  and  comes  in 
after  "  priediale." 
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that  the  feoffee  does  not  use  it  nor  take  the  profits 
chiefly  nor  impede  the  fismner  in  using  it,  nor  eject  him. 
For  any  of  them  will  be  able  without  prejudice  to 
another,  because  we  say  rightly  that  the  whole  is  our 
estate,  even  when  the  usufruct  is  another's,  because  the 
usufruct  is  not  part  of  the  dominion,  but  a  servitude 
or  a  way,  &c.  Nor  is  it  falsely  said  to  be  mine,  of 
which  not  any  part  can  be  said  to  be  in  the  seysine  of 
another,  and  of  the  same  tenement  one  is  in  possession 
as  it  were  of  the  term^  and  another  of  the  fee  and  the 
freehold.  And  this  action  is  permitted  to  heirs,  and  is 
allowed  against  heirs  as  above  in  an  assise  of  novel  dis- 
seysine. 


Chapter  XXXVII. 

It  has  been  discussed  above  in  what  way  the  dominion  Of  an'as- 
of  corporeal  things  is  acquired,  and  concerning  the  acqui-  ^^'^^^ 
sition  of  possession,  and  what  remedy  attaches  to  him  been  dis- 
who  has  been  ejected  from  his  tenement^  and  in  what  way  ^^J^t  ^ 
are  restored  to  him  possession,  liberty,  and  peace,  if  his  Jad^ent 
possession  is  disturbed.     Now  let  us  discuss  in  what  way  ^^ 
a  person  is  restored,  if  he  has  been  unjustly  ejected  from  '^Wch  are 
those  things  which  pertain  to  his  freehold.     For  rights  teaaSw'" 
just  as  corporeal  things  pertain  to  a  freehold,  rights  or  ser-  ^  »  *««- 
vitudes  in  different  respects.     For  rights  or  liberties  may  rights^ 
be  spoken  of  with  reference  to  the  tenements,  to  whidi  K  ^®'*. 
they  are  due.    But  servitudes  with  reference  to  the  tene-  todes  npon 
ments,  from  which  they  are  due,  and  they  always  consist  J^J*'^^  u 
in  another's  property,  and  not  in  one's  own,  as  nobody  beioig  to 
can  have  a  servitude  out  of  his  own  land,  and  no  one  can  boui^knd 
establish  a  servitude  of  this  kind  except  he  who  has  the  as  the  feed! 
estate  and  the  tenement,  for  of  lands  some  are  free,  JJ^^p^^^ 
others  subject  to  a  servitude.     That  may  be  called  free  wit,  a  com- 
which  is  in  no  respect  bound  or  liable  to  a  service  to-  ^5!^^.*^ 
wards  the  neighbouring  lands.    But  if  it  be  bound,  that,    t  ssi. 
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Britton,ii.  servituti  suppositum,  q  prills  fiierat  liberum,  &  hoc 
Fle^25i.  ®^^®  teneatur  praedio  sine  tento  alieno^  de  volutate  & 
costitutione  dnorum,  vel  gpter  servitium  certum,*  vel 
ppter  vidnitati,  quia  si  fuerit  incertu,'  ut  si  quis  plus 
dedeiit,  aliquadd  minus,  haec  esset  potius  emptio  her- 
bagii  qua  pastura,  &  hoc  erit  potius  psonale  qudjn 
prsediale.  Ite  eode  modo  si  quis  temporibus  ad  vo- 
luntate  sua.  Ite  herhagium  did  poterit,  si  cui  conce- 
datur,  quia  non  habet  liberum  tentum  ad  q  ptinere 
possit  Et  talis  did  poterit  constitutio,  qua  domua 
domui,  rus  run,  fundus  fundo,  tenementum  tenemento 
subjungatur,  &  non  tantum  psonse  p  se,  vel  tenemen- 
tum p  se,  sed  uterqu^  simul  tam  tentum  qu^  psonse. 
Et  ita  ptinent  servitutes  alicujus  fiindo  ex  constitu- 
tione  sive  ex  impositione  de  voluntate  dominorum. 
Item  ptinere  poterunt  sine  constitutione  per  longum 
usum,  continuum  &  padficum,  &  non  interruptum  p 
aliquod  impedimentum  oontrarium,  ex  patientia  inter 
prsBsentes  quae  trahitur  ad  consensum.  Et  imde  licet 
servitus  express^  n5  imponal  vel  costituatur  de  volun- 
j  tate  dnoru,  tamen  si  quis  usus  fuerit  p  aliquod  tepus 

/         pacific^  sine  aliqua  interruptione  nee  vi,  nee  dam,  nee 
/  precari6,  q  idem  est  q  de  gratia,  ad  minus  sine  judi- 

\  cio  disseysiri   non  potest,  quia  si  violentia  adhibeatur, 

nuqua  erit  jus  disseysitoris  ppter  temporis  diutumitate, 
nisi  p  negligetia  ipsius,  qui  vim  pati{,  ex  l^a  &  pad- 
fica  &  cotinua  possessione  inter  prsesetes,  secus  inter 
absentes,  &  talis  seysina  multiplidter  poterit  inter- 
rumpi.      Si   autem   fuerit    seysina   dandestina,   s.    in 


^ "  sive  tenemento  alieno/'  MS. 
Rawl.  C.  169. 

2  «« dominomm  propter  servitium 
«  certum,"  id. 


^  **  si  faerit  incertum "  down  to 
**  Et  talis  dici  potent,";omitted  MS. 
Rawl.  C.  159. 
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which  has  been  formerly  free,  is  said  to  be  subjected  to  a 
servitude,  and  this  whether  it  is  bound  to  the  land  or 
the  tenement  of  another  by  the  wiU  and  appointment  of 
the  lords,  either  on  account  of  a  certain  service,  or  on 
account  of  vicinity,  because  if  the  service  be  uncertain, 
as  if  a  person  has  given  at  one  time  more,  and  at  another 
time  less,  this  would  be  rather  a  buying  of  the  herbage, 
than  a  pasturage,  and  this  would  be  rather  a  personal 
than  a  prsedial  service.  Likewise  in  the  same  manner, 
if  a  person  has  granted  it  at  times  according  to  his  own 
will  Likewise  it  may  be  called  herbage,  if  it  be  granted 
to  any  one,  because  he  has  not  a  tenement,  to  which  it 
can  belong.  And  that  may  be  said  to  be  a  constitution, 
whereby  a  house  is  made  subject  to  another  house,  the 
country  to  the  coimtry,  an  estate  to  an  estate,  a  tenement 
to  a  tenement,  and  not  merely  persons  by  themselves,  or 
a  tenement  by  itself,  but  both  at  the  same  time,  the 
tenement  as  well  as  the  persons.  And  thus  servitudes 
belong  to  an  estate  from  a  constitution  or  an  imposi- 
tion of  them  by  the  free  will  of  the  lords.  Likewise 
they  may  belong  to  them  without  a  constitution  by  long, 
continuous,  and  peaceable  usage,  not  interrupted  by  any 
impediment  contrariwise,  from  sufferance  between  those 
present,  which  is  taken  for  consent.  And  hence  although 
a  servitude  is  not  expressly  imposed  nor  constituted  by 
the  free  will  of  the  lords,  nevertheless  if  any  person  has 
enjoyed  it  for  some  time  peaceably  without  any  interrup- 
tion, neither  by  violence,  nor  secretly,  nor  precariously, 
which  is  the  same  as  of  favour,  at  least  he  cannot  be 
disseysed  without  a  judgment,  because  if  violence  be 
applied,  the  disseysor  will  never  have  the  right  on  ac- 
coimt  of  length  of  time,  except  through  the  negligence  of 
him,  who  suffers  the  violence,  from  long  and  peaceable 
and  continuous  possession  between  those  who  are  pre- 
sent; it  is  otherwise  between  the  absent,  and  such  a 
seysine  may  be  interrupted  in  manifold  ways.  But  if  it 
has  been  a  clandestine  seysine,  to  wit,  in  Uie  absence  of 
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absentia  dominoru  yel  illis  ignorantibus,  &  si  sdreni, 
essent  phibitiui,  licet  hoc  fiat  de  consensu  vel  dissi- 
mulatione  balliyoru,  valere  n5  debet.  Si  autem  pre- 
carid  fuerit  &  de  gratia,  quae  tempestiv^  revocari  pos- 
sit  &  intempestiy^,  ex  logo  tepore  no  aoquirit  jua,  nee 
in  casu  pximo  notato.  Illud  autem,  quod  de  gratia 
est,  ad  voluntate  cooedentis  revocari  potent  quocu^ 
tepore,  q  quide  no  est  in  comodato.  Potest  etia  ser- 
vitus  ita  constitui  in  gprio,  ne  liceat  dno  fundi  pascere 
in  suo  pprio,  &  sic  constituitur  servitus  in  fundo 
alieno,  aliquad6  ab  homine,  aliquandd  ex  patientia  & 
usu.  Et  eodem  modo  imponitur  quand6q  a  jure  & 
nee  ab  homine  nee  ab  usu,  s.  ne  quis  faciat  in  pprio 
per  q  damnu  vel  nocumentum  eveniat  vidno. /Nocu- 

V  mentum  enim  poterit  esse  justum,  &  poterit  esse  inju- 
riosum.  Injuriosum,  ubi  quis  fecerit  aliquid  in  suo 
injust^  contra  legem  vel  contra  oostitutione,  phibitus 
k  jure.  Si  autem  prohiberi  k  jure  n5  possit  ne  faciat^ 
licet  nocumentu  faciat  &  damnosum,  tamen  non  erit 
injuriosum;   licitum   est   enim  unicuiq,  facere   in  suo, 

Y  quod  damnum  injuriosum  no  eveniet  vicino,y4it  si  quis 
in  fundo  pprio  construat  aliquod  moledimi,  &  secta 
sua  &  alioru  vicinoru  substrahat  vicino,  facit  vidno 
danu  &  non  injuria:  ciim  h,  lege  vel  k  costitutione 
ghibitus  no  sit,  ne  moledinu  habeat  vel   costruat.     Ite 

Britton,  t*.  ^  jure   imponil   servitus   praedio   vicinoru,  s.   ne   quis 

Fleta  252.  stagnum  siium  altiiis  toUat  p  q  tenemetu  vicini  sub- 

mergaL    Ite  ne  faciat  f  ossam  in  suo,  p  qua  aqua  vicini 
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the  lords  or  whilst  they  are  ignorant,  and,  if  they  had 
known  it,  they  would  have  been  likely  to  prohibit  it, 
although  this  may  be  done  with  the  consent  and  dissi- 
mulation of  the  bailiffs,  this  ought  not  to  avail.    But  if 
it  be  precarious  and  of  fevour,  which  may  be  recalled 
seasonably  or  unseasonably,  it  does  not  acquire  right 
from  length  of  time,  nor  in  the  next  case  noted.     But 
that  which  is  of  &vour,  may  be  recalled  at  the  will  of 
the  grantor  at  any  time,  because  it  is  not  in  the  nature  of 
a  thing  lent.    A  servitude  also  may  be  so  established  in 
his  own  land,  that  it  may  not  be  lawful  for  the  lord  of  the 
estate  to  feed  cattle  on  his  own  property,  and  so  a  servi- 
tude is  established  in  another  person's  esl^te,  sometimes  by 
a  man's  appointment,  sometimes  from  sufferance  and  use. 
And  in  the  same  manner  it  is  sometimes  imposed  by  rights 
and  neither  by  man's  appointment  nor  by  use,  to  wit, 
that  no  one  may  do  in  his  own  estate  any  thing  whereby 
damage  or  nuisance  may  happen  to  his  neighbour,  f.  For  r 
a  nuisance  may  be  just,  and  it  may  be  injurious.    In- 
jurious, when  any  one  has  done  any  thing  on  his  own 
estate  unjustly  against  tha  law  or  against  a  constitution, 
being  prohibited  by  right     But  if  he  cannot  be  prohi- 
bited by  right  from  doing  a  thing,  although  he  does  a 
thing,  which  is  a  nuisance,  and  causes  damage,  never- 
theless it  will  not  be  injurious,  for  it  is  allowable  to 
every  one  to  do  with  his  own,  that  which  will  not  cause 
injurious  damage  to  result  to  his  neighbour^  as  if  a  per- 
son should  construct  within  his  own  ground  a  mill,  and 
withdraws  from  his  neighbour  his  own  suite  and  that  of 
other  neighbours,  he  causes  to  his  neighbour  damage,  but 
not  injury,  since  neither  by  law  nor  by  any  constitution 
is  he  prohibited  from  having  or  constructing  a  milL 
Likewise  a  servitude  is  imposed  by  law  upon  the  land 
of  a  neighbour,  to  wit,  that  no  person  shall  raise  his 
pond  of  water  so  high  as  to  submerge  a  neighbour's 
tenement    Likewise  that  he  may  not  make  a  foss  on 
his  own  land,  whereby  he  should  divert  the  water  of  his 
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divertai,  vel  p  q  ad  alvemn  suum  pristiiinm  reveiti 
non  possit  in  toto  vel  in  parte.  Item  ne  qd  fisuuat  in 
suo,  quo  minus  vicinus  suus  omnind  uti  poesit  servi- 
tute  imposita  yel  concessa,  vel  quo  minus  oommodb 
f.  281  b.  utatur,  loco,  tempore,  numero  vel  genere,  qualitate  vel 
quantitate.  Et  non  refert  utrum  hoc  omnin6  fecerit 
vel  quod  tantundem  valeat:  ut  si  quis  habuerit  jus 
eundi  per  fundum  alienum,  non  solum  fiacit  disseysi- 
nam  si  viam  obstruat,  sed  si  ire  non  permittat  om- 
nind commodfe,  vel  ad  usum  debitum.  Item  si  reficere 
viam  non  permittat,  ad  viam  enim  pertinet  ref ectio. 
Britton,  ib.  Item  eode  modo  si  omnind  aqua  non  divertat,  sed  fos- 
lleta  252.  ^^'^  &ciat  vel  purgare  non  ^mittat:  quia  ad  aquse 
ductum  ptinet  purgatio,  sicut  ad  viam  ptinet  refectio. 
Item  licet  omnind  non  impediat,  si  fecerit  tamen  quo 
minus  comodd,  teudt  disseysinam,  ut  si  communiam 
habeat  ^  in  certo  loco  cum  libero  &  competenti  ingressu 
&  cgressu,  fjEUsiat  quis  fossatum  &  bayam,  murum  vel 
palatium  '  per  q  oportet  me  ire  per  circuitum,  ubi  priiis 
ingressus  sum  p  compendium,  salvo  tamen  vidno  jure 
suo,  si  recenter  ad  querelam  ejus,  qui  injuriam  passua 
est,  q  suum  fuerit,'  exequatur.  Et  propter  communem 
utilitatem,  ne  quis  diu  suo  jure  uti  impediatur,  &  ita 
si  non  commode.  Hoc  q  didtur^  trahi  debet  ad  no- 
cumentum  justum  &  injuriosum,  de  fossato  vel  haya 
injust^  levatis.  Item  si  cui  concedatur  jus  pasoendi 
certo  tempore,  &  non  permittat  eum  uti  aliquo  tem- 
pore. Item  si  omni  tempore  non  permittat  eum  utiy 
nisi  certis  temporibus  vel  certis  boris.  Item  ciim  uti 
debeat  ubiqu^,  non  permittatur  uti  nisi  certis   locis  & 


1  «habeam,"  MS.  BftvL  C.  160. 

^**paUciixin,"irf. 

8  "quod  saum  fiiit,*'  id. 

*"Hoc  quod  dicitur"  down  to 


« ii^nste  levatis  "  is  omitted  in  MS. 
Bawl.  C.  160.  It  has  the  appearance 
of  a  side-note,  which  has  been  inter- 
polated into  the  text- 
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neighbour,  or  whereby  it  cannot  return,  either  in  whole 
or  in  part,  to  its  ancient  bed.  Likewise  that  he  should 
not  do  in  his  own  property  any  thing  to  prevent  his 
neighbour  enjoying  a  servitude  imposed  or  granted  in 
his  favour,  or  to  prevent  him  using  it  conveniently  in 
place,  time,  or  number,  or  kind,  in  quality  or  in  quan-  f.  221  b. 
tity.  Likewise  it  does  not  matter  whether  he  has  done 
this  very  thing  or  what  is  equivalent  to  it:  as  if  a 
person  has  had  the  right  of  passing  across  the  land  of 
another  person,  the  latter  not  only  causes  a  disseysine,  if 
he  obstructs  the  way,  but  if  he  does  not  permit  him  to 
pass  conveniently,  or  for  his  due  use.  Likewise  if  he 
does  not  permit  him  to  repair  the  road,  for  reparation 
pertains  to  the  road.  Likewise  in  the  same  manner,  if 
he  does  not  in  &ct  turn  aside  the  water,  but  makes  a 
foss  or  does  not  allow  it  to  be  cleansed,  for  cleansing 
pertains  to  a  watercourse,  as  reparation  pertains  to  a 
road.  Likewise,  although  he  does  not  in  fact  impede,  if 
however  he  has  done  any  thing  to  prevent  his  conve- 
nient use  of  it,  he  causes  a  disseysine,  as  if  I  have  a 
right  of  common  in  a  certain  place  with  &ee  and  com- 
petent ingress  and  egress,  a  person  makes  a  foss  or  a 
hedge,  a  wall  or  a  palisade,  whereby  I  am  obliged  to  go 
round  by  a  circuitous  way,  where  I  have  formerly  en- 
tered by  a  compendious  way,  saving  however  to  a  neigh- 
bour his  right,  if  recently  at  the  complaint  of  him  who 
has  suffered  an  injury,  he  performs  what  was  his  own. 
And  on  accoimt  of  common  utility,  lest  any  one  should 
be  impeded  a  long  time  from  using  his  right,  and  if  so, 
to  his  inconvenience.  This  which  is  stated  ought  to  be 
treated  as  a  nuisance  just  and  injurious,  concerning  a 
foss  or  a  hedge'  unjustly  raised.  Likewise  if  there  be 
granted  to  any  one  the  right  of  pasture  at  a  certain 
time,  and  he  does  not  permit  him  to  enjoy  it  at  any 
time.  Likewise  if  he  does  not  permit  him  to  enjoy  it 
at  all  times,  but  only  at  certain  times  or  certain  hours. 
Likewise  when  he  ought  to  use  it  everywhere,  he  is  only 
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coarctatis.  Item  ciim  jus  habeat  pascendi  ad  omnia 
ayeiia  &  omnimoda  &  cujiiscmi%  generis,  n5  permittit 
eum  uti  nisi  ad  quaedam  genera  averiormn  &  deter- 
minata,  omnibus  aUis  averiis  psenitiiB  exdusis.  Item  si 
constituatur  jus  pascendi  ad  certu  numerum,  n5  pmit- 
tit  uti  nisi  ad  minorem  numerum,  &  sic  non  debito 
modo,  &  quilibet  modus  habet  in  se  debitam  commo- 
ditatem.  Et  iUud  idem  videri  poterit  in  cursu  aqua- 
rum,  ut  si  cui  concedatur  jus  aquae  ducendse,  non  per- 
mittat  eum  omnin6  ducere  vel  non  commode,  quia  non 
permittit  purgare,  vel  si  id  quod  continufe  ducere  de- 
beret,  non  pmittit  ducere  nisi  certis  horis  &  tempori- 
bus.  Item  q,  integr^,  non  permittit  ducere  nisi  in 
parte,  &  ita  erit  disseysina  manifesta,  cum  nullo  mode 
vel  non  commode  nee  modo  debito  permittat  uti. 

2.  Si  autem  debitum  modum  excedat  quis,  incontinent! 

posiu  uS*'' ^®P®^  poterit,  post  tempus  ver6  non  nisi  cum  causae 
propter  cognitione :  &  sic  (ut  praedictum  est)  poterit  quis  ha- 
petit  auisa  l>®re  servitutem  in  fundo  alieno  &  uti,  nisi  prohibeatur 
novadis-  ex  justa  causa.  Jura  siquidem,  quae  quis  in  fundo 
dkmoSo  alieno  habere  poterit,  infinita  sunt.  Et  in  omnibus 
istis  casibus,  ubi  competit  assisa  nove  disseysine  de 
communia  pasture  ei,  cui  concessa  est  libertas  pascendi, 
si  commode  vel  debito  modo  ut  praedictum  est.  Item 
econverso  competit  domino  conoedenti  assisa  novae  dis- 
seysinae  de  libero  tenemento,  si  ille,  cui  concessa  est, 
praesumptuose  vel  aUter,  quJm  fuit  constituta,  uti  velit, 
ut  si  per  vim  uti  vellet,  cilm  non  esset  constituta. 
Item  eodem  modo  &  eisdem  causis   quibus  res  copor- 
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permitted  in  certain  narrowly  confined  places.  Like- 
wise when  he  has  a  right  of  pasture  of  all  cattle  and  of 
all  sorts  and  of  whatever  kinds,  he  does  not  permit  him 
to  use  it  except  for  certain  definite  kinds,  all  other 
kinds  being  entirely  excluded.  Likewise  if  there  be  es- 
tablished a  right  of  pasture  for  a  certain  number,  and 
he  does  not  permit  him  to  use  it  except  for  a  smaller 
number,  and  so  not  in  due  manner,  and  each  manner  has 
in  itself  a  due  convenience.  And  that  may  be  seen  in 
the  flowing  of  water,  as  if  there  be  granted  to  any  one 
the  right  of  a  water-course,  and  he  does  not  permit  him 
to  draw  water  at  all,  or  not  conveniently,  because  he  does 
not  permit  him  to  cleanse  it,  or  if  he  ought  to  draw  it 
at  all  hours,  he  does  not  permit  him  to  draw  it  except 
at  certain  hours  and  times.  Likewise  when  he  ought  to 
draw  it  entirely,  and  he  does  not  allow  him  to  draw  it 
except  partially,  and  so  there  will  be  a  manifest  dissey- 
sine,  since  he  does  not  permit  him  to  use  it  either  at  all 
or  at  his  convenience  or  in  due  manner. 

But  if  a  person  exceeds  the  due  measure,  he  may  be       s. 
repelled  forthwith,  but  after  a  time  not  so  without  cog-  J^?f|^ 
nisance  of  the  cause,  and  thus  (as  aforesaid)  a  person  joy  it  on 
may  have  a  servitude  upon  the  land  of  another  and  use  ^iS^e^ 
it,  except  he  be  prohibited  from  a  just  cause.    The  rights  the  lord  of 
indeed,  which  a  person  may  have  in  the  land  of  another,  entitled  to 
are  infinite.     And  in  aU  tiiese  cases,  an  assise  of  novel "?  ■•*»J« 
disseysine  concerning  a  common  right  of  pasture  is  com-  dinejsine. 
petent  to  every  one,  who  has  a  grant  of  liberty  of  pas- 
ture, if  he  is  impeded  as  above  said  from  enjoying  it 
conveniently  and  in  due  manner.     Likewise  conversely 
the  lord  is  entitled  to  an  assise  of  novel  disseysine  con- 
cerning the  freehold,  if  he,  to  whom  the  right  of  pasture 
has  been  granted,  wishes  to  use  it  presumptuously  or 
otherwise  than  it  has  been  established,  as  if  he  wishes  to 
use  by  force,  when  it  has  not  been  so  appointed.     Like- 
wise in  the  same  manner  and  for  the  same  causes,  by 
which  corporeal  things  are  acquired,  rights  also  are  ac- 
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rales  acquiruntur,  acquirutur  &  jura,  secundiim  q  in- 
finite sunt,  ut  supra  de  rerum  acquisitione.  Et  eodem 
modo  quo  acquiruntur  secundiim  rerum  incorporalium 
acquisitionem  &  justfe,  eodem  modo  amitti  poterunt  & 
injust^.  Acquiruntur  enim  res  corporales  animo  & 
corpore  p  traditionem.  Res  autem  incorporales  sicut 
jura  &  servitutes,  cilm  loca  fuerint  determinata,  acqui- 
f.  222.  runtur,  s.  ex  solo  aspectu  accipientis  vel  sui  jjcurato- 
ris,  &  possidendi  voluntate  et  affectu,  quia  traditionem 
non  patiuntur  jura,  ut  videri  potent.  Si  quis  fundo 
suo  talem  imposuerit  servitutem,  q  liceat  vicino  immit- 
tere  averia  sua  ad  pasturam,  ita  potent  fundus  suus 
(licet  liber  esset  ab  initio)  servire  fundo  vicino.  Et 
sic  ex  tali  conventione  &  mutua  utriusq,  voluntate 
tenet  servitus,  dum  tamen  interveniat  accipientis  vo- 
luntas &  aspectus,  ciim  hujusmodi  jiu:a  traditionem 
non  accipiant.  Et  quo  casu,  statim  erit  in  seysina, 
licet  statim  non  immittat  averia  sua,  &  semper  vide- 
tur  uti,  donee  seysinam  suam  amiserit  p  no  usum,  id 
est  donee  fuerit  disseysitus  in  toto  vel  in  parte,  s.  q. 
averia  sua  immittere  non  posset  ciim  velit ;  vel  si,  cimi 
semel  immiserit,  uti  non  possit  commode  vel  debito 
modo.  Quo  casu,  eis  ^  subveniendum  est  per  assisam, 
sive  usus  fuerit  sive  non,  propter  solam  constitutionem, 
ciim  sit  quasi  in  possessione,  quia  jura  quasi  possiden- 
tur.  Et  sic  acquiritur  possessio  servitutis  ante  usum, 
sed  sine  usu  ad  alium  transferri  non  potest,  nisi  hoc 
Britton,  t6  contineatur  in  constitutione  servitutis,  quod  servitus 
Fieta,257.  sibi  remaneat  &  hseredibus  suis,  vel  cui  illam  dare 
voluerit,  vel  assignare:  vel  ubi  sic  dicat,  qu6d  hoc 
facere  possit  cum  tenemento,  ad  q  pertinet  ilia  servi- 
tus,  q   tamen   non   est   credendum    (ut  videtur)   sicut 


'  **ei8,"  the  singular  "ei"  seems  to  be  required  by  the  context,  but 
both  the  MSS.  Raw linson  exhibit  «  eis." 
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quired,  according  to  which  they  are  infinite,  as  above 
concerning  the  acquisition  of  things.  And  in  the  same 
way  in  which  they  are  acquired  according  to  the  acqui- 
sition of  incorporeal  things  and  justly,  in  the  same  way 
they  may  be  lost  and  unjustly.  For  corporeal  things  are 
acquired  with  the  mind  and  body  by  delivery.  But  in- 
corporeal things,  such  as  rights  and  servitudes,  when  the 
places  are  determined,  are  acquired,  to  wit,  by  the  view  f.  222. 
alone  of  the  acceptor  or  his  agent,  and  by  the  will  and 
affection  of  possessing,  because  rights  do  not  admit  of 
delivery,  as  can  be  seen.  If  a  person  has  imposed  such 
a  servitude  upon  his  land,  that  it  shall  be  allowable  for 
his  neighbour  to  turn  in  his  cattle  to  pasture,  in  this 
manner  his  land  (which  was  free  from  the  commence- 
ment) may  be  subject  to  a  servitude  to  a  neighbouring 
land,  and  so  from  such  a  convention  and  the  mutual  con- 
sent of  each,  the  servitude  is  binding,  provided  the  will 
and  the  view  of  the  acceptor  intervene,  since  such  rights 
do  not  admit  of  delivery.  And  in  which  case  he  will  be 
forthwith  in  seysine,  although  he  do  not  forthwith  turn 
his  cattle  in,  and  he  appears  always  to  use  it,  until  he 
has  lost  his  seysine  by  non-user,  that  is  until  he  has  been 
disseysed  in  whole  or  in  part,  to  wit,  that  he  could  not 
turn  in  his  cattle,  when  he  wished,  or  if,  when  he  has 
once  turned  them  in,  he  could  not  use  it  conveniently  or 
in  due  manner,  in  which  case  he  must  be  aided  by  an 
assise,  whether  he  has  used  it  or  not,  on  account  of  the 
appointment  alone,  since  he  is  as  it  were  in  possession, 
because  rights  are  as  it  were  subjects  of  possession. 
And  so  the  possession  of  a  servitude  is  acquired  before 
the  use  of  it,  but  without  the  use  of  it  cannot  be  trans- 
ferred to  another,  unless  this  is  contained  in  the  appoint- 
ment of  the  seir^tude,  that  the  servitude  should  remain 
to  himself  and  his  heirs,  or  to  him  to  whom  he  wishes  to 
give  it  or  to  assign  it ;  or  where  it  says  that  he  may  do 
it  with  the  tenement,  to  which  the  servitude  belongs, 
whidi  is  not  to  be  believed  (as  it  seems),  as  may  be  seen 
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videri  potent  in  donatione  advocationis.  Sic  autem, 
ut  dictum  est,  acquiritur  possessio  servitutis,  sed  nun- 
quam  retinetur  nisi  per  usum  verum,  scilicet  ciim  ave- 
ria  sua  immiserit  unum  vel  plura,  licet  non  omnia, 
vel  omnimoda  immittat  quae  immittere  posset  per  con- 
stitutionem.  Et  eodem  modo  acquiri  &  retineri  potent 
seysina  sine  aliqua  constitutione  per  patientiam  & 
longum  usum.  Constitui  vero  potest  servitus  multipli- 
citer,  ut  quis  scilicet  habeat  jus  pascendi  in  fundo 
alieno.  Item  jus  fodiendi,  jus  eundi,  jus  hauriendi, 
jus  piscandi,  aquamvd  ducendi,  jus  venandi,  &  alia 
infinita  possunt  esse  jura  &  secundiim  qu6d  habet  sub 
se  plures  species  vel  no  habet,  &  secundtun  qu5d  ser- 
vitutes  plures  habent  pertinentias,  &  pertinentias  per- 
tinentiarum.  Sed  quoniam  magis  Celebris  est  ilia  ser- 
vitus per  quam  conceditur  alicui  jus  pascedi:  ideo 
primo  dicendum  est  de  ea,  quse  dicitur  communia 
pasturaB. 


1.  Cap.  XXXVIII. 

De  com- 

ture*et**'      Commune    autem,  nomen   generale    est,  &   couvenit 

(iuibu8  mo-  suis   partibus,  sicut  genus   se   habet   ad   suas  speciea 

ritur  com-   Communia   enim    ex   virtute   vocabuli  componitur  ex 

munia  pa«-  ima  &  cu,  &  sub  intelligitur  alio,  i.  communia  in  alieno 

f  222  b    ^  ^^^^  ^^™    ^^    ^  ^^^    ^  fundo  pprio,  quia  nemini 

Britton,  1.   Bervit  suus  fundus   proprius,  ut  supra.     Acquirii  enim 

ii.  ch.  xxiv.  communia  multis  ex  causis,  a  ex  causa  donationis :  ut 

si  quis  dederit  terram  cum  ptinentiis  &  cum  commimia 

pasturse  &c.     Item  ex  causa  emptionis  &  venditionis, 

ut   si   quis    communiam    emerit    in    fundo   alieno,    ut 
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in  the  donation  of  an  advowson.  But  thus,  as  has  been 
said,  the  possession  of  the  servitude  is  acquired,  but  it  is 
never  retained  except  by  the  true  use  of  it,  to  wit,  when 
he  has  turned  into  it  one  or  more  of  his  beasts,  although 
he  does  not  turn  in  all,  nor  of  all  kinds  which  he  could 
turn  in  under  the  appointment  And  in  the  same  way 
the  seysine  may  be  acquired  and  retained  without  any 
appointment  by  suflFerance  and  long  use.  But  a  servitude 
may  be  appointed  in  various  ways,  so  that  a  person  may 
have  a  right  of  pasture  in  another  person's  land.  Like- 
wise a  right  of  digging,  a  right  of  way,  a  right  of  draw- 
ing water,  a  right  of  fishing,  a  right  of  water-course,  a 
right  of  hunting,  and  there  may  be  other  infinite  rights, 
and  according  as  each  has  under  it  several  species  or  not, 
and  according  as  servitudes  have  several  appurtenances, 
and  appurtenances  of  appurtenances.  But  since  the 
most  celebrated  is  that  servitude  by  which  there  is  con- 
ceded to  a  person  the  right  of  pasturing,  therefore  we 
will  first  treat  of  that  which  is  called  common  of  pasture. 


Chapter  XXXVIII. 

But  a  right  of  common  is  a  general  term,  and  has  a       i. 
similar  relation  to  its  parts,  as  a  genus  has  to  its  species.  J^on  rirfit 
But  a  right  of  common  (communia)  firom  the  nature  of  of  pasture, 
the  word  is  composed  of  "  one  "  (una)  and  "  with  "  (cum),  ^^t  modes 
and  the  word  "  another "  (alio)  is  understood,  that  is,  a  common 
right  of  common  in  another's  ground  and  together  with  pj^ture  is 
another,  and  not  in  one's  own  ground,  because  no  one  wq'iu'ed. 
has  a  service  in  his  own  ground,  as  above.      For  a  right      ^^* 
of  common  is  acquired  firom  many  causes,  for  instance 
because  of  donation,  as  if  any  one  has  given  land  with 
its  appurtenances  and  with  a  right  of  common  pasture 
&c.      Likewise  because  of  purchase  and  sale,  as  if  any 
one  has  purchased    a  right  of   common   in   another's 
ground,  that  it  should  appertain  to  his  tenement,  al- 
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ptineat  ad  tenementum  suum,  licet  sit  de  feodo  alieno 
&  diversa  baronia,  &  ex  constitutione  dominorom  fun- 
dorum.  Item  acquiritur  ex  causa  dominomm  fimdo- 
rum,^  sicut  pservitium  certum.  Item  ex  causa  vid- 
nitatis,  ut  si  quis  cum  vicino,  &  vidnus  cum  eo.  Item 
ex  longo  usu  sine  constitutione  cum  pacifica  posses- 
sione,  continua  &  non  interrupta,  ex  scientia,  negli- 
gentia,*  &  patientia  dominomm,  non  dico  ballivorum, 
quia'  ft  traditione  accipiunl,  ita  qu6d  nee  p  vim,  nee 
clam,  nee  precarid  ut  supra.  Et  eisdem  rationibus 
pertinere  poterit  communia  ad  liberum  tenementum,  in 
eo  autem  qu5d  communia  est  nomen  generale  conti- 
nens  sub  se  plures  species.  Est  enim  communia  in  eo, 
quod  dicitur  pastura,  de  onmi  quod  edi  poterit  vel 
pasci,  largfe  sumpto  vocabulo  vel  strict^ :  largfe,  ut  si 
quis  habeat  in  alieno  communiam  pasturse,  s.  herbagii, 
pessonaB,  sive  glandis  sive  nucis,  &  quicquid  sub  no- 
mine pessonge  continetur.  Item  foliorum  &  frondium; 
strict^,  s.  aliquod  istorum  unum  vel  duo.  Item  dis- 
tingui  poterit  communia  pastursB  per  tempera,  ut  si 
omni  tempore  vel  certis  temporibus  &  certis  horis. 
Item  per  loca,  ut  si  ubique  &  per  totum,  sine  aliqua 
Britton,  f  6.  exceptione.  Excipiuntur  tamen  quaedam  tacitfe,  & 
^^'  quandoq,   express^,  sicut   rationabilia  defensa,  &  exigi 

non  poterunt  ratione  pasturse,  nisi  specialiter  conceda- 
tur,  &  non  nisi  post  tempus,  qualia  sunt  blada^  prata, 
ligna,  Bingheys*  sicut  ad  boves.  Item  ad  vaccas  & 
vitulos  suis  temporibus.  Item  ad  oves  multones  & 
oves  matrices,  &  agnos  suis  temporibus.  Item  nee  in 
curia  alicujus  nee  in  gardinis,  nee  in  viridariis,  nee 
parcis  vel  hujusmodi.  Item  nee  in  dominicis  alicujus, 
qu{B  claudi  possunt,  &  cxcoli;  nisi  per  modum  certum 


1 «  dominorum  f undomm,"  omit- 
ted MSS.  Bawl.  G.  160  and  159. 
2  <«  negligentia,"  omitted  id. 


8«qu8e,"trf. 

^"Byngeheys,"  MS.  RawL    C. 
160. 
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though  it  be  of  another's  fee  and  of  a  diflferent  barony 
and  by  the  appointment  of  the  lords  of  the  grounds. 
Likewise  because  of  the  lords  of  the  grounds,  as  by  a 
certain  service.  Likewise  because  of  vicinity,  as  if  any 
one  [has  agreed]  with  his  neighbour  and  his  neighbour 
with  him.  Likewise  from  long  use  without  an  appoint- 
mentwith  peaceable  possession  continuous  and  not  inter- 
rupted, with  the  knowledge,  the  negligence,  the  suffer- 
ance of  the  lords.  I  do  not  say  of  the  bailiffs,  because 
they  are  taken  for  delivery,  so  that  it  is  not  held  through 
violence,  or  clandestinely,  or  precariously  as  above.  And 
for  the  same  reasons  a  right  of  common  may  appertain 
to  a  free  tenement,  in  so  &r  as  a  right  of  common  is  a 
general  term  comprising  under  it  several  species.  For 
there  is  a  right  of  common  in  that  which  is  called  pas- 
ture, of  everything  which  can  be  eaten  or  fed  upon,  the 
term  being  intei'preted  widely  or  narrowly ;  widely,  as  if 
a  person  shall  have  in  another's  groimd  a  common  right 
of  pasturage,  that  is  of  herbage,  mast,  or  acorns,  or  nuts, 
and  whatever  is  contained  under  the  word  "  mast."  Like- 
wise of  leaves  and  flowers ;  narrowly,  to  wit,  one  or  two 
of  these.  Likewise  a  common  right  of  pasture  may  be 
distinguished  by  times,  as  if  at  all  times,  or  at  certain 
times  and  at  certain  hours.  Likewise  by  places,  as  if 
everywhere  and  throughout  the  whole,  without  an  excep- 
tion. But  some  things  are  excepted  tacitly  and  sometimes 
expressly,  as  under  reasonable  prohibitions,  and  they  can- 
not be  exacted  in  virtue  of  pasturage,  unless  they  are 
specially  granted,  and  not  except  after  a  time,  as  in  the 
case  of  com,  meadows,  woods,  paddocks  for  oxen.  Like- 
wise for  cows  and  their  calves  at  their  proper  seasons. 
Likewise  for  wethers  and  for  ewes  and  lambs  at  their 
proper  seasons.  Likewise  not  in  the  curtilage  of  any 
one,  nor  in  the  gardens,  nor  in  the  orchards,  nor  in  the 
parks,  nor  in  such  like  places.  Likewise  neither  in  the 
demesnes  of  any  one,  which  may  be  closed  and  culti- 
vated, except  by  a  certain  manner  of  appointment,  and 
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coBtitutionis,  &  ceriis  temporibus  vel  certis  lods  & 
determinatis  &  infra  certa  loca.  Item  ad  oerta  genera 
averiorum,  vel' si  ad  omnimoda  averia  &  sine  numero, 
vel  cum  coarctatione,  &  cum  numero,  vel  ad  certum 
genus  averiorum.  Item  notandum  quod  non  debet  dici 
communia,  quod  quis  habuerit  in  alieno  sive  ft  precio 
sive  ex  causa  emptionis,  ciun  tenementu  non  habeat 
ad  q  possit  communia  pertinere,  sed  potiiis  herbagium 
did  debet  qukm  comunia,  cum  hoc  posset  esse  quasi 
'  personale  quid,  sive  certum  dederit  quis  pro  herbagio 
habendo  sive  incertum. 

s.  Item    communia    dici    poterit   secimdtun   q.   stat   in 

munia^cT  g^nerali,  secundiim  quod  supri  dictum  est :  habere  jus 

potent        fodiendi   in   alieno,   aurum  s.,  &   inde   aurifodina   dici 

modifl.        potest  locus  iste.     Item  argentu  &  inde   argeti  fodina, 

&   sic   de   csBteris   metallis.     Ite  jus   fodiendi  lapides, 

cretam,  arena  &  turbam  &  hujusmodi.     Ite  communia 

&  non  herbagium,  ut  jus  falcadi  herbam  vel  brueram  ^ 

vel  hujusmodi,  ad  rationabile  estoverium.     Item  eodem 

modo    ad   secandum    in   alieno    bosco    ad    rationabile 

estoverium  sedificandi,  claudendi  &  ardendi. 

Qualiter         Videamus  nunc  qualiter  quis   amittere   possit  seysi- 

amittitar    nam   communise   pasturse,  cilm    semel   fuerit  acquisita. 

pasturo.     ^^  sciendum  q  amitti  potest  de  voluntate,  eodem  modo 

f.  228.     quo   acquisita    est   de    mutua    voluntate   &    consensu, 

eodem  modo  dissolvi  potest   ex  mutua  voluntate  par- 

tium,  si  velint  dissentire  per  renuntiationem  ex  com- 

muni  voluntate,  &  per  remissionem  &  quietam  daman- 

tiam,  &  non  sufficit,  si  unus  illorum  remittere  velit  & 

resilire,  nisi  ambo   in  hoc  consentiant,  quia  nihil  tarn 


<braeriam,''  MS.Rawl.  C.  160. 
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at  certain  times,  and  in  certain  and  determined  places 
and  within  certain  places.  Likewise  for  certain  kinds  of 
cattle,  or  if  for  all  kinds  of  cattle  and  without  number, 
or  with  restriction  and  with  number,  or  for  a  certaLn 
kind  of  cattle.  Likewise  it  is  to  be  noted  that  it  ought 
not  to  be  called  a  right  of  common,  which  a  person  has 
in  another's  ground  either  for  a  price  or  because  of 
purchase,  when  he  has  not  a  tenement  to  which  the  right 
of  common  can  appertain,  but  it  ought  rather  to  be 
called  a  right  of  herbage  than  of  common,  because  this 
may  be  something  personal,  whether  a  person  has  given 
something  certain  for  having  the  herbage  or  something 
uncertain. 

Likewise  the  term  "  right  of  common  "  may  be  used       s. 
according  as  it  stands  in  a  general  sense,  according  to  22m  com- 
what  has  been  said  above,  as  to  have  the  right  of  diggisg  mon  may 
in  another's  ground,  as  for  gold,  and  hence  that  place  ^^J^ 
may  be  termed  a  gold  digging.     Likewise  for  silver,  and  ways. 
hence  it  may  be  termed  a  silver  digging,  and  so  of  other 
metals.     Likewise  the  right  of  digging  for  stone,  chalk, 
sand,  and  turbary  and  such  like.     Likewise  a  right  of 
common,  and  not  of  herbage,  as  the  right  of  mowing 
grass  or  heather  or  such  like  for  reasonable   estovers. 
Likewise  in  the  same  manner  for  cutting  in  another 
person's  wood  for  reasonable  estovers  for  building,  enclos- 
ing and  burning. 

3. 

Let  us  see  now  how  a  person  can  lose  seysine  of  com-  How  a 
mon  of  pasture,  when  it  has  once  been  acquired.     And  JJ'^Sen^ 
it  is  to  be  known,  that  it  may  be  lost  voluntarily,  in  it  has  once 
the  same  manner  in  which  it  has  been  acquired  ty^Sred!^ 
mutual  willingness  and  consent,  in  the  same  manner  it     f.  228. 
may  be  dissolved  by  the  mutual  willingness  of  the  par- 
ties, if  they  wish  to  dissent  by  a  renunciation  out  of 
common  willingness,  and  by  a  release  and  a  quit-claim ; 
and  it  is  not  sufficient  if  one  of  them  only  wishes  to  re- 
lease and  to  resile  unless  both  consent  to  it,  for  nothing 
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conveniens  est  &c  Et  ita  sicut  acqniritur  per  com- 
munem  consensum^  ita  amittitur  per  communem  dis- 
sensum.  Item  sicut  acquiritur  sine  constitutione  & 
consensu  per  patientiam  &  usum,  licet  patientia  traha- 
tur  ad  consensum,  ita  amitti  potest  per  negligentiam 
&  non  usum,  imperpetuum  vel  ad  tempus.  Imperpe- 
tuum,  ut  si  tempus  excludat  omnem  actionem  tam 
super  possessione,  qu^  super  proprietate,  vel  sicut 
imperpetuum,  ut  excludat  assisam  super  possessione  & 
non  super  jure,  quia  assisa  infrit  certum  tempus  limi- 
tatur,  &  sic  tempus  toUit  omnem  actionem  vel  aliquam. 
Item  amitti  potest  ad  tempus  contra  voluntatem,  ut  si 
quis  ita  negligens  fuerit  qu6d  seysinam  suam  sine 
brevi  &  sine  judicio  resumere  non  possit.  Diligens 
enim  debet  quilibet  esset^  in  utendo,  ciim  negligentia 
sicut  violentia  ei  possit  esse  damnosa,  ut  si  hodie  re- 
pulsus  fuerit  per  vim,  in  crastino  si  possit  immittat 
averia  sua  &  utatur,  &  sic  de  die  in  diem,  &  sic  non 
amittet  seysinam  propter  diligentiam,  licet  iUam  habeat 
contentiosam.  Si  autem  omnind  per  vim  repellatur 
cui  resisti  non  possit,  vel  saltem  omnin6  non  repellatur, 
sed  qu6d  commodfe  uti  non  possit  nee  per  modum  oon- 
stitutionis  servitutis:  statim  recurrendum  est  ad  ilium 
qui  jura  tuetur,  &  habebit  remedium  per  assisam,  quae 
super  hoc  prodita  est  recuperandse  possessionis  gratia, 
per  breve  quod  tale  est.  Commodfe  dico,  ut  si  fiat 
aliquid  in  alieno  ad  nocumentum  servitutis,  per  quod 
omnin6  uti  non  possit  vel  non  commode,  ut  si  quis 
murum  vel  hayam  fecerit,  statim  demoliantur,  vel  post 
tempus  per  assisam.  Item  si  transferri  debet  commu- 
nia  ad  alium,  oportet  quod  transferatur  ad  certas  pso- 
nas,  &  k  certis  psonis  &  k  certis  teiitis,  usq,  ad  certa 

>  «*esse,"  MS.  Rawl.  C.  160. 
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is  SO  convenient,  &c.  And  thus  as  it  is  acquired  through 
common  consent,  so  it  is  lost  through  common  dissent. 
Likewise  as  it  is  acquired  without  an  appointment  and 
consent  by  sufferance  and  use,  although  sufferance  is 
taken  for  consent,  so  it  may  be  lost  through  negligence 
and  non-user,  in  perpetuity  or  for  a  time.  In  perpetuity, 
as  if  the  time  should  exclude  every  kind  of  action  as 
well  about  the  possession  as  about  the  property,  or  as  it 
were  in  perpetuity,  as  if  it  should  exclude  an  assise  about 
the  possession  and  not  about  the  right,  because  an  assise 
is  limited  within  a  certain  time,  and  so  time  takes  away 
every  kind  of  action  or  some.  Likewise  it  may  be  lost  for 
a  time  unwillingly,  as  if  any  one  has  been  so  negligent 
that  he  cannot  resume  his  seysine  without  a  writ  and 
without  a  judgment.  For  every  one  ought  to  be  diligent 
in  using  a  thing,  since  neglect  just  as  violence  may  be 
damaging  to  him,  as  if  he  has  been  repelled  by  force  to- 
day, he  should  send  in  to-morrow  his  cattle,  if  he  can, 
and  make  use  [of  the  pasture],  and  so  from  day  to  day, 
and  so  he  shall  not  lose  his  seysine  on  account  of  his 
diligence,  although  he  may  have  a  contentious  seysine. 
But  if  he  be  altogether  repelled  by  force,  which  he 
cannot  resist,  or  if  not  altogether  repelled,  is  at  least 
repelled  so  that  he  cannot  use  it  advantageously,  nor  in 
the  manner  of  the  appointment  of  the  servitude,  he  must 
forthwith  have  recourse  to  him,  who  is  the  protector  of 
rights,  and  he  shall  have  a  remedy  by  an  assise,  which 
has  been  set  forth  for  the  sake  of  recovering  possession, 
by  a  writ,  which  is  of  this  kind.  I  have  said  "  advan- 
tageously," as  if  anything  be  done  on  another  person's 
ground  by  way  of  nuisance  to  the  servitude,  whereby  he 
cannot  use  it  at  aU  or  not  advantageously,  as  if  a  person 
shall  have  made  a  wall  or  a  hedge,  let  them  be  at  once 
demolished,  or  after  a  time  by  an  assise.  Likewise  if  a 
right  of  common  ought  to  be  transferred  to  another,  it 
is  incumbent  that  it  be  transferred  to  certain  persons 
and  from  certain  persons,  and  from  certain  tenements  to 
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tenemeta,  quibus  servitos  debel :  quia  hujufimodi  jura 
sine  Qorporibus  esse  no  potenmt,  scilicet  sine  corpori- 
bus  quae  serviant,  &  sine  corpoiibus  qnibus  servit  Et 
quia  incorporalia  traditionem  non  patiuntur,  nee  pos- 
sideri  possunt  sed  quasi,  ita  nee  transferri  possunt  sed 
quasi  Et  sufficit  pro  traditione  aspectus  loci,  in  quo 
hujusmodi  jura  constituuntur,  &  mutua  voluntas  oon- 
trahentium  &  effectus  possidendi,  &  ex  sola  voluntate 
&  effectu  est  quis  quasi  in  possessione:  &  licet  statim 
non  fuerit  usus,  tamen  semper  utitur  vel  quasi,  donee 
per  non  usum  scilicet  per  vim,  per  negligentiam,  vel 
per  longam  patientiam  amittat  seysinam:  ut  si  ille, 
qui  hujusmodi  servitutem  aKcui  concesserit,  aliquam 
partem  pastures  suaB  appropriaverit  vel  totam,  &  ille, 
cui  conceditur,  omnino  teneatur  extra,  sive  ante  ea^ 
pecora  sua  immiserit  sive  non,  facit  disseysinam.  Si 
autem  ille  cui  servitus  conceditur  viribus  concedentis 
possit  resistere,  statim  ciim  herba  pullulare  inceperit, 
averia  sua  immittat  &  pascat,  sive  ante  usus  fuerit 
sive  non,  &  sic  per  usum  retinebit  servitutem,  etiam 
per  unicum  averium  vel  per  duo :  licet  non  tot  immit- 
tat, quot  immittere  posset  vel  deberet.  Et  quid  si 
nullum  omnino  habuerit  averium  proprium,  sufficit  si 
nomine  suo  immittat  alienum,  &  hoc  nisi  modus  &  con- 
f.  223  b.  stitutio  servitutis  se  habeat  in  contrarium,  scilicet  qu6d 
immittere  non  possit  nisi  dominicum.  Et  quid  si  non 
habuerit  nee  proprium  nee  alienum,  tunc  sufficit  (ut 
videtur)  quod  in  quantum  possit  resistat,  &  denunciet 
cultori  opus  novum,  scilicet  qu6d  excolere  non  sit  ei 
lidtum,  &  sic  facta  contentione,  &  re  effecta  litigiosa, 
immittere   poterit  ciim  voluerit,  licet   blada   sint  ma- 
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certain  tenements  to  which  the  servitude  is  due  ;  because 
rights  of  this  kind  cannot  exist  without  bodies,  to  wit, 
without  bodies  which  serve,  and  without  bodies  to  which 
the  service  is  done.  And  because  incorporeal  things  do 
not  admit  of  delivery,  nor  can  be  possessed,  but  by  a 
fiction,  so  they  cannot  be  transferred  except  by  a  fiction. 
And  the  sight  of  the  place,  in  which  rights  of  this  kind 
are  appointed,  and  the  mutual  willingness  of  the  con- 
tracting parties,  and  the  effect  of  taking  possession,  suffice 
for  delivery,  and  a  person  is  as  it  were  placed  in  posses- 
sion by  the  sole  willingness  and  intention  of  the  parties ; 
and  although  he  has  not  forthwith  used  it,  nevertheless 
he  always  uses  it  or  is  supposed  to  do  so,  until  by  non- 
user  for  instance,  by  violence,  by  negligence,  or  by  long 
sufferance  he  loses  the  seysine  ;  as  if  he  who  has  granted 
to  any  one  a  servitude  of  this  kind,  has  appropriated  to 
himself  some  part  of  the  pasture  or  the  whole,  and  he  to 
whom  it  is  granted  is  kept  altogether  out  of  it,  whether 
he  has  previously  sent  in  his  sheep  or  not,  he  causes  a 
disseysine.  But  if  he,  to  whom  the  servitude  is  granted, 
can  resist  the  force  of  the  grantor,  as  soon  as  the  grass 
begins  to  grow,  lei  him  send  in  and  pasture  his  cattle, 
wheflier  Jie  has  done  so  before  or  not,  and  so  by  user  he 
will  retain  the  servitude  even  through  a  single  beast  or 
through  two,  although  he  does  not  turn  in  as  many  as 
he  can,  or  as  he  is  entitled  to  do.  And  what,  if  he 
have  no  beast  of  his  own,  it  is  sufficient  if  he  turns  in 
another  person's  beast  in  his  own  name,  and  this  unless 
the  mode  and  appointment  of  the  servitude  is  to  the  con-  f.  223  b. 
trary,  namely  tiiat  he  cannot  turn  in  any  beast  except 
of  his  own  demesne.  And  what  if  he  has  no  beast  of 
his  own  nor  of  another  person's,  then  it  is  sufficient  (as 
it  seems)  that  he  resists  as  much  as  possible,  and  de- 
nounces to  the  cultivator  his  new  work,  to  wit,  that  it 
is  not  allowed  to  him  to  cultivate  it,  and  so  having 
raised  a  dispute,  and  the  matter  having  been  made  liti- 
gious, he  can  turn  in  his  beasts  when  he  pleases,  although 
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tura.  Si  autem  tarn  negligens  extiterit,  quM  statim 
averia  non  immiserit,  nee  alio  modo  contentionem  ap- 
posuerit,  amittere  possit  servitutem  &  seysinam  per 
talem  negMgentiam.  Et  unde  si  ciim  blada  matura 
fuerint,^  vel  ctun  spicas  emiserit,  vel  naturam  herbsB 
mutaverit,  averia  tunc  prim6  immiserit  vel  contentio- 
nem feceiit,  faciet  domino  fundi  disseysinam  de  tene- 
mento  suo,  &  ita  qu6d  dominus  fundi  recuperare  jwte- 
lit  tenementum  suum  liberum  propter  usurpationem, 
&  alius  amittet  assisam  de  communia  pasturse,  vix 
audiendus  imposterum  super  proprietate,  &  hoe  propter 
negligentiam  sive  impotentiam,  cum  magna  negligentia 
trahatur  ad  consensum.  Sed  videtur  contrarium.  Esto 
quod  quis  alienum  excolat  tenementum,  &  dominus 
tenementi  sdens  &  prudens  dissimulaverit  quousque 
blada  matura  fuerint,  non  prids  fit  ei  disseysina  prop- 
ter eulturam,  qukm  si  blada  asportata  fuerunt  k  cul- 
tore,  sed  ciim  per  tantum  tempus  dissimulaverit  (ut 
supra  dictum  est  de  communia)  quousque  blada  ma- 
tura fuerint,  quare  non  amittit  ille  seysinam  suam  per 
negligentem  patientiam,  sicut  ille  (ut  supra)  pasturam 
in  communia  pastursG?  Ad  quod  sciendum,  qu6d  est 
negligens  patientia  &  patiens  cautela^  nee  fit  ei  in  ali- 
quo  disseysina  per  culturam  ciim  hoc  velit,  &  quia  per 
hoe  semper  melioratur  conditio,  nisi  eiun  ille  eultor 
blada  asportaverit,  qudd  quidem  non  est  in  pastura^ 
quia  non  melioratur  conditio  ex  quo  per  patientiam 
facit  ilia  non  blada  sua,  quia  in  uno  casu  melioratur 
conditio  tenentis  per  patientiam,  quoad  bladum  haben- 
dum, in  alio  deterioratur,  quia  ex  cultura  deterioratur 
pastura.    Ex  patientia  enim  quandoque  patiens  melio- 
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the  coiu  is  ripe.  But  if  he  has  been  so  negligent,  that 
he  has  not  forthwith  turned  in  any  beasts,  nor  in  any 
other  way  raised  a  dispute,  he  may  lose  the  servitude 
and  the  seysine  through  such  negligence.  And  hence, 
if  when  the  com  is  ripe  or  when  it  has  put  forth  ears, 
or  has  changed  its  character  of  herbage,  he  has  then  for 
the  first  time  turned  in  his  cattle  or  raised  a  dispute,  he 
wiU  cause  to  the  lord  of  the  ground  a  disseysine  from 
his  tenement,  and  so  that  the  lord  of  the  ground  may 
recover  his  free  tenement  on  account  of  the  usurpation, 
and  the  other  shall  lose  his  assise  of  common  of  pasturage, 
hardly  to  be  heard  hereafter  upon  the  question  of  pro- 
perty, and  this  on  account  of  his  negligence  or  power- 
lessness,  since  great  negligence  is  taken  for  consent. 
But  there  seems  to  be  a  contrary  view.  Let  it  be  that 
some  one  cultivates  another  person's  tenement,  and  the 
lord  of  the  tenement  knowingly  and  designedly  dis- 
sembles until  the  com  is  ripe,  no  disseysine  on  account 
of  the  cultivation  is  put  into  effect  against  him  before 
the  com  is  being  carried  away  by  the  cultivator,  but 
since  he  has  dissembled  for  so  long  a  time  (as  above  said 
in  a  case  of  common  of  pasture)  until  the  grain  is  ripe, 
why  does  he  not  lose  his  seysine  through  his  neglectful 
sufferance,  as  he  has  lost  (as  above  said)  his  pasturage 
in  his  common  of  pasture  ?  Upon  which  it  is  to  be 
known,  that  there  is  a  negligent  sufferance  and  a  patient 
cautiousness,  nor  is  a  disseysine  in  any  respect  worked 
against  him  by  cultivation,  when  he  is  willing,  and  be- 
cause that  thereby  his  condition  is  always  improved, 
untU.  when  the  cultivator  is  carrying  away  the  grain, 
which  is  not  an  act  of  pasturage,  because  his  condition 
is  not  improved  from  the  time  when  he  by  his  patience 
makes  that  grain  not  to  be  his  own,  because  in  one  case 
the  condition  of  the  tenant  is  ameliorated  by  his  patience, 
as  regards  the  having  the  grain,  in  the  other  it  is  dete- 
riorated, because  the  pasture  is  deteriorated  by  the  tillage. 
For  by  his  sufferance  sometimes  a  patient  person  makes 
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4. 
Beimpe- 
tratione 
brevis  de 
commuDia 
putane, 
com  quis 
fderit  die- 
seysitufl. 


f .  224. 


Britton,  1. 
ii.  ch.  xzT. 
§2. 


rem  fadt  suam  conditionem,  quAndoqae  deteriorem,  & 
quamdiu  fecit  injuriam  suam  ex  mea  voluntate,  pati- 
entia  non  currit  contra  me,  qudd  si  contra,  aliud  est 

Si  quis  igitur  injustfe  disseysitus  fuerit  &  per  vim 
de  communia  pasturae  suae,  sive  impediatur  quo  minus 
commode  &  modo  debito  uti  possit,  &  secundimi  qu5d 
se  habet  ad  ea  quae  edi  possunt,  vel  secundilm  quod 
large  se  habeat  ad  alia  quae  sunt  ad  utilitatem,  si  sta- 
tim  se.  non  reposuerit  in  seysinam  ctun  possit  per 
negligentiam,  vel  cilm  non  possit  propter  violentiam  & 
vim  majorem,  statim  recurrendum  est  ad  ilium  qui 
jura  tuetur,  ad  impetrandimi  assisam  quae  prodita  est 
recuperandae  possessionis  gratia.  Sed  videndum  est 
qualiter  sit  impetrandum.  Plures  enim  possunt  con- 
stitui  servitutes  in  uno  fundo  pluribus  et  per  totum 
sicut  uni.  Et  plures  ibi  possunt  esse  servitutes,  licet 
fundus  unus,  tamen  ratione  diversorum  tenementorum 
ad  quae  pertinent,  cum  ratione  diversarum  personarum 
quibus  servitutes  debentur:  et  quia  plures  personae  et 
diversa  tenemental  et  sic  diversa  jura,  ideo  diversae  et 
plures  disseysinae  et  plura  brevia.  Et  quia  plures 
habere  possimt  jus  pascendi  in  uno  tenemento,  non 
fiat  unum  breve  ratione  tenementi  in  quo  servitus 
constituitur,  qu6d  unum  est,  sed  plura.  Si  autem 
tenementum,  ad  quod  communia  pertinere  dicitur,  com- 
mune sit  inter  plures,  sicut  inter  cohaeredes  sive  par- 
ticipes,  sive  omnes  disseysiti  fuerint  sive  quidam  illo- 
rum,  una  erit  disseysina,  et  non  plures,  propter  unicum 
jus,  quamvis  plurium  personarum,  et  propter  unicum 
tenementum  ante  divisionem.  Item  si  tenementum  in 
quo  communia  conceditur  commune  sit  pluribus  parti- 
cipibus  haeredibus  vel  vicinis,  et  unus  eorum  disseysi- 
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his  condition  better,  sometimes  worse,  and  as  long  as  he 
has  worked  an  injury  in  accordance  with  my  will,  my 
sufferance  does  not  tell  against  me,  but  if  contrariwise, 
it  is  different. 

K  any  one  therefore  has  been  disseysed  unjustly  and       4. 
by  violence  of  a  common  right  of  pasture,  or  is  impeded  w^Sb™' 
from  enjoying  it  conveniently  and  in  a  due  manner,  accor-  «»"n?  <>«* 
ding  to  what  regards  the  things  which  may  be  eaten,  or  common 
according  to  what  regards  largely  other  things  which  may  of  pasture, 
be  useful,  if  he  has  not  at  once  replaced  himself  in  sey-  person  has 
sine  when  he  can  through  neglect,  or  when  he  cannot  on  ''^^?®" 
account  of  violence  and  greater  power,  recourse  must  be 
had  at  once  to  him  who  protects  rights  to  sue  out  an 
assise,  which  has  been  handed  down  for  the  sake  of  recover- 
ing possession.     But  we  must  see  in  what  way  it  is  to  be 
sued  out.     For  several  servitudes  may  be  appointed  in 
one  ground  for  several  persons   and   throughout    the 
whole,  just  as  for  one  person.     And  there  may  be  there 
several  servitudes,  although  only  one  ground,  neverthe- 
less by  reason  of  divers  tenements  to  which  they  apper- 
tain, as  well  as  by  reason  of  divers  persons  to  whom  the 
servitudes  are  due,  and  because  there  are  several  persons 
and  divers  tenements,  and  so  divers  rights,  accordingly 
there  are  divers  and  several  disseysines  and  several    f.  224. 
writs.     And  because  several  persons  may  have  a  right 
of  pasturage  in  one  tenement,  let  there  not  be  one  writ 
only  by  reason  of  the  tenement,  in  which  the  servitude 
is  appointed,  because  it  is  one,  but  several  writs.     But  if 
the  tenement,  to  which  the  right  of  common  is  said  to 
pertain,  be  common  amongst  several  persons,  as  between 
coheirs  or  coparceners,  whether  all  have  been  disseysed 
or  some  of  them,  there  will  be  one  disseysine  and  not 
several,  on  account  of  the  single  right,  although  of  several 
persons,  and  on  account  of  the  single  tenement  before 
division.     Likewise  if  the  tenement  in  which  a  right  of 
common  is  granted  be  common  to  several  parceners,  heirs 
or  neighbours,  and  one  of  them  has  caused  a  disseysine, 
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nam  feoerit,  non  erit  propter  hoc  super  onmes  impe- 
trandum,  sed  super   ilium  tantum  qui  fecit  injiiTiain» 
nisi  omnes  vel  quidam  illorum  ante  impetottionem  lioe 
expresse    advocaverint.      Si    autem    hoc    advocaverint 
post  impetrationem  ante  captionem  assisse^  etiam  si  in 
brevi  non  nominentur,  bene  se  poterunt  gratis  ponere 
in  assisam   ac  si  nominarentur^  ut   ita  terminetur    ne- 
gotium  versus  omnes^  qu6d  si  facere  noluerint,  nihilo- 
minils  procedet  assisa  versus  eum  qui  dissejsivit.     Elt 
si  queres  per  assisam  recuperaverit,  recuperabit  &d  reti- 
nebit  versus  omnes :   quia   si   postea  velint  participes 
eum   iteru    disseysire   &  impetraverit  super  eos,  etiam 
sine  jurata  recuperabit  per  primam  assisam,  quia  non 
est  assisa   capienda   super  assisam   de   eadem   re,   ne 
secunda   sit  contraria  primse,  quia  sic  possent  judicia 
esse  in  incerto. 

5.  Facta  autem   sic  impetratione,  statim  &  sine  mora 

nc^mi^    ®^^  vicecomes  requirendus.     OflSdum   autem  vicecomi- 
ti«.  tis  est,  plegios  accipere  (ut  supra)  de  nova  disseysina. 

Item  in  prsesentia  partium  debet  duodecim  eligere,  si 
prsBsentes  esse  velint,  qui  statim  communiam  pastures 
&  locum  in  quo  petitur  communia  videant,  &  etiam 
tenementum  ad  quod  communia  pertinere  didtur. 
Tenementum  videlicet  in  quo  communia  pasturae  peti- 
tur, qualitatem  &  quantitatem,  &  per'  quas  metas,  & 
diligenter  debent  inquirere  juratores  de  modo  dissey- 
sinsB,  scilicet  utrum  omnin6  expellatur,  vel  impediatur 
Britton,!.  qu6  miuiis  commodfe  uti  possit.  Item  quo  tempore 
u.^c  .  xxT.  ^g|3^^^p^  ^  ^Q  genere  &  numero  averiorum,  ut  inde 
possunt  certificare  justitiariis,  ctim  fuerint  requisite 
Item  tenementum  videre  debent  ad  quod  communia 
pasturae   pertinere  dicitur,  quia  nemo   potest  commu- 
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a  writ  is  not  to  be  sued  out  on  that  account  against  all, 
but  against  him  only,  who  has  done  the  injury,  unless  all 
or  some  of  them  before  the  suing  out  have  expressly 
avowed  it.  But  if  they  have  avowed  it  after  the  suing 
out,  before  the  taking  of  the  assise,  even  if  they  are  not 
named  in  the  writ,  they  may  put  themselves  gratuitously 
on  the  assise,  just  as  if  they  had  been  named,  that  so  the 
business  may  be  terminated  against  all,  but  if  they  have 
been  unwilling  to  do  so,  nevertheless  the  assise  shall 
proceed  against  him  who  has  caused  the  disseysine.  And 
if  the  complainant  has  recovered  by  the  assise,  he  shall 
recover  and  retain  against  all ;  because  if  afterwards  the 
parceners  wish  to  disseyse  him  a  second  time,  and  he  has 
sued  out  a  writ  against  them,  he  shall  recover  even 
without  a  jury  through  the  first  assise,  because  an  assise 
is  not  to  be  taken  upon  an  assise  concerning  the  same 
thing,  lest  the  second  should  be  contrary  to  the  first,  for 
so  judgments  would  be  in  uncertainty. 

But  a  writ  having  been  thus  sued  out,  the  viscoimt  is  S- 
forthwith  and  without  delay  to  be  applied  to.  But  the  ing  the 
office  of  the  viscount  is  to  accept  sureties  (as  above  said)  office  of  the 
concerning  novel  disseysine.  Likewise  in  the  presence 
of  the  parties  he  ought  to  choose  twelve  persons,  if  they 
are  willing  to  be  present,  who  shall  immediately  view 
the  common  right  of  pasture  and  the  place  in  which  the 
common  right  is  claimed,  and  also  the  tenement  to  which 
the  common  right  is  said  to  pertain.  The  tenement  for 
instance  in  which  the  common  right  of  pasture  is  claimed, 
the  quality  and  the  quantity  and  by  what  metes,  and  the 
jurors  ought  to  inquire  diligently  concerning  the  mode 
of  disseysine,  whether  he  has  been  expelled  altogether  or 
impeded  fi:om  using  it  conveniently.  And  at  what  time 
it  is  due,  and  concerning  the  kind  and  the  number  of  the 
cattle,  that  they  may  be  able  to  certify  the  justices  there- 
upon, when  they  shall  be  required.  Likewise  they  ought 
to  view  the  tenement,  to  which  the  common  of  pasture  is 
said  to  pertain,  because  no  person  can  claim  a  common 
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niam  pasturse  clamare  ut  pertineiltem  ad  liberum  tene- 
mentum  suum,  nisi  ille  qui  liberum  ienementum  habet. 
Liberum  autem  dicitur,  ad  differentiam  villenagii  & 
villanorum  qui  tenet  villenagiiun :  quia  non  habent 
actionem  nee  assisam^  sed  dominus  cujus  liberum  iene- 
mentum villenagium  fuerit.  Item  qu6d  sit  suum  & 
non  alienum,  hoc  est  si  teneat  nomine  alieno  ut  firma- 
rius  &  ad  terminum,  vel  sicut  creditor  ad  vadium. 
Ideo  autem  videre  debent  locum  in  quo  pastura  peti- 
tur:  quia  illud  jus  pascendi  videri  non  potest,  &  in- 
congrufe  quseritur  quot  acras  communiae  paflturae  petat, 
ctim  quseri  debeat  in  quot  acris. 

6.  Rex  vicecomiti  salutem.  Questus  est  nobis  A.  ^  B. 
bire^^de  ^'IJ^stfe  &  sine  judicio  disseysivit  eum  de  comunia 
communia  pasturse  sudB  in  tali  villa,  quae  pertinet  ad  liberum 
pasturae.  Centum   suum   in   eadem    villa,  vel   in   alia  villa   talL 

Et  ide6  tibi  praecipimus,  q  si  talis  fecerit  te  securum 
f.  224  b.  &c.  ut  supra.     Et   interim   facias   duodedm  liberos  & 
legales  homines  videre   tenementum  illud,  &  pasturam 
illam,  &  summoneas  talem  &c.  ut  supra. 

7.  Proposita  igitur  intentione  sua  secundiim  formam 
tione^mw-  l>revis,  oportet  eam  fxmdare  sic,  &  prim6  confirmet 
rentispro-  personam  suam,  &  postea  docere  oportet  eum  ratione, 
ponen  .  ^^^  ptineat  ad  tenementum  suum,  ut  si  dicat  q  com- 
Britton,  1.  munia  ptinet  ad  liberum  tenementum  suum,  quia  feof- 
u.^c  .  XXV.  fg^|.^jg   f^j^  jg    ^j  tenemento  cum  communia  pasturae 

ad  tot  averia,  sicut  perpendi  potent  supra  de  causis, 
quare  communia  ptineat  ad  tenementimi.  Item  opor- 
tet eum  docere  de  qualitate  pasturae,  utrum  sit  lai*ga 
vel  stricta,  ut  certa  res  deducatur  in  judicium.    Item 
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right  of  pasture  as  pertaining  to  his  free  tenement,  except 
the  person  who  has  the  free  tenement.  But  it  is  termed 
free  to  distinguish  it  from  a  villenage,  and  from  villeins 
who  hold  a  villenage,  because  they  have  not  a  right  of 
action  nor  an  assise,  but  the  lord  has,  whose  free  tene- 
ment the  villenage  may  be.  Likewise  that  it  is  his  own 
and  not  another's,  that  is,  if  he  holds  it  in  the  name  of 
another,  as  a  farmer  or  for  a  term,  or  as  a  creditor  for 
a  pledge.  But  they  ought  on  this  account  to  see  the 
place  in  which  the  pasture  is  claimed,  because  the  right 
itself  of  pasture  cannot  be  viewed,  and  it  is  incongruously 
inquired  how  many  acres  of  a  common  right  of  pasture 
does  he  claim,  when  it  ought  to  be  inquired  in  how 
many  acres. 

The  king  to  the  viscount  greeting.    A.  has  complained       6. 
to  us  that  B.  unjustly  and  without  a  judgment  has  dis-  ^f^  writ* 
seysed  him  from  a  common  right  of  pasturage  in  such  a  concerning 
vill,  which  pertains  to  his  free  tenement  in  the  same  vill, light^^^ 
or  in  another  such  vill,  and  accordingly  we  enjoin  you,  pasture, 
that  if  so-and-so  has  given  security,  &c.,  as  above.     And    ^*  ^24  b. 
meanwhile  cause  twelve  free  and  loyal  men  to  view  that 
tenement  and  that  pasturage,  &c.,  as  above. 

His  declaration  having  been  propounded  in  accordance        7. 
with  the  form  of  the  writ,  it  behoves  the  complainant  poJ^^ng 
to  substantiate  it  thus,  and  let  him  in  the  first  place  the  decia^ 
establish  his  personality,  and  afterwards  it  behoves  him  S©  com- 
to  show  the  reason  wherefore  it  belongs  to  his  tene-  piainant. 
ment,  as  if  he  should  say  that  the  right  of  common  per- 
tains to  his  free  tenement,  because  he  was  enfeoffed  of 
such  a  tenement  with  a  common  right  of  pasturage  for 
so  many  cattle,  as  may  be  understood  from  the  treat- 
ment above  of  the  causes,  wherefore  a  right  of  common 
belongs  to  a  tenement.     Likewise  he  must  state  con- 
cerning the  quality  of   the   pasturage  whether   it  be 
large  or  restricted,  that  a  certain  thing  shall  be  brought 
under  judgment      Likewise  by  reason  of  what  tene- 
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de   quo   tenemento   ptineat  &  ad   quale    tentunu        Et 
code  modo    de^  tempore,  genere,  numero,  &  modo  r    se 
cund^m  quod  supra  dictum  est.     Et  si  aliquando    ftiit 
ampla,  vel    larga,   si    postmodum   fuerit   coarctata,    vel 
r(»stricta.     Coarctari  vero  potent  &  restrin^  (secundum 
quod  ex  praemissis  perpendi  poterit),  ut  si  constitnatur 
per  totum  fundum  &  ubiq^  coarctari  potest  ad  certum 
locum.     Eode  modo  si   omni  tempore,  coarctari   potest 
ad  certum  tempus:  &  ita  de  aliis. 

8.  Fundata  igitur  tali  modo  intentione  querentis,  mul- 

t^^nibn*^  tipliciter  excipi  poterit  contra  querentem,  vel  quia  ad 

contra        alium  ptineat  querela,  &  non  ipsum,  vel  alio  modo,  ut 

querentem.  g^pj^g^   dictum   est   in   assisa  novae  disseysinae  pleniiis. 

Item    excipere    poterit   ille  de  quo  queritur  ex  psona 

sua  ppria^  ut  supra  in  eodem  de  eodem.    Item  excipi 

poterit   qu6d   non    disseysivit,  quia  nunquam  fuit  in 

seysina  ut  supra.     Item    de   hoc  qudd   dicit   de   com> 

munia    pasturae   suae,  excipi  poterit,  quod  coinmuniam 

ibi  habere  non  possit,  ut  infii  dicetur,  ciim  excipiatur 

Britton,  1.  contra  assisam.     Item  excipi  poterit  contra  breve  prop- 

^.  ch.  XXVI.  ^j.  errorem ;   ut   supra   pleniis.     Item  contra  judicem 

ut  supra.     Item    contra   psonam    querentis   (ut  supra) 

'  sicut    de    questione    status :    excepto  eo,  qu6d  si  uxor 

libera   copulata   villano   assisam   arramaverit  de  com- 

munia   pasturae   ptinente   ad   liberum   tenementu  suu, 

ciim  villanus  sit  extra  potestatem  domini  sui  in  libero 

tenemento,    recuperare    debet    seysinam    non  obstante 

exceptione  villenagii  k  quocunq,  pposita,  saltem  donee 

villanus    ad   villanum    convincatur,    &    in  servitutem 

redigatur.      Nee   etiam   tunc  erit  licitum    domino  se 
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ment  it  is  claimed,  and  to  what  sort  of  tenement  it 
attaches.  And  in  the  same  way  concerning  time,  kind, 
niunber,  and  mode,  according  to  what  has  been  said 
above.  And  if  it  has  been  at  any  time  ample  and  large, 
if  it  has  been  afterwards  narrowed  or  restricted.  But 
it  can  be  narrowed  and  restricted,  (according  to  what 
may  be  understood  firom  the  premises,)  as  if  it  were 
appointed  over  the  whole  ground  and  everywhere,  it 
may  be  narrowed  to  a  certain  place.  In  the  same  way 
if  at  all  times,  it  may  be  narrowed  to  a  certain  time,  and 
so  in  other  matters. 

The  statement  of  the  complainant  having  been  in  this  ®- 
manner  substantiated,  manifold  exceptions  may  be  taken  ceptionB 
against  the  complainant,  either  because  the  complaint  ^^^ 
belongs  to  another  and  not  to  him,  or  in  another  way,  piainant 
as  has  been  said  above  more  fully  in  an  assise  of  novel  dis- 
seysine.  Likewise  the  person  against  whom  the  complaint 
is  brought  may  except  on  his  6wn  person,  as  above  in  the 
same  concerning  the  same.  Likewise  it  may  excepted 
that  he  has  not  disseysed  him,  because  he  was  never  in 
seysine,  as  above.  Likewise  concerning  this  which  he 
calls  a  common  right  of  pasturage,  it  may  be  excepted 
that  he  cannot  have  a  common  right  there,  as  will  be 
explained  below,  when  an  exception  is  taken  to  the 
assise.  Likewise  an  exception  may  be  taken  against  the 
writ  on  account  of  an  error,  as  has  been  discussed  above 
more  fully.  Likewise  against  the  judge,  as  discussed 
above.  Likewise  against  the  person  of  the  complainant 
(as  above)  on  a  question  of  status,  with  this  exception, 
that  if  a  free  wife  coupled  to  a  villein  has  instituted  an 
assise  concerning  a  common  right  of  pasture  pertaining 
to  her  free  tenement,  since  the  villein  is  beyond  the  power 
of  his  lord  in  the  free  tenement,  she  ought  to  recover 
her  seysine  notwithstanding  the  exception  of  villenage 
propounded  by  any  one,  at  least  until  the  villein  has 
been  convicted  as  a  villein,  and  has  been  reduced  into 
serfage.    Nor  even  then  will  it  be  allowable  for  the  lord 
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ponere  in  tenementum  mulieris,  cilm  hoc  non  sit  libe- 
rum  &  proprium  tenementum  villani,  qu6d  si  fecerit, 
recuperabit  villanus  &  uxor  p  assisam,  non  obstante 
exceptione  villenagii:  quia  nuUi  competit  hujusmodi 
exceptio,  nee  etiam  ipsi  dno.  Et  unde  ciim  aliquandd 
pposita  esset  exceptio  villenagii  cotra  villanum  &  uxo- 
rem  libera  petentes  per  assisam  communiam  pasturae 
ut  pertinentem  ad  liberum  tenementu  ipsorum,  sed 
tamen  cum  in  fine  fuerit  adjudicatum,  qu6d  comttnia 
pastursB  libero  tenemento  adjungeretur,  tanquam  aooes- 
sorium  principalis  &  sic  fEU^tum  est  per  offidum  jadi- 
ds,  quod  fieri  debuit  jure  actionis.  Cilm  igitur  propo- 
sita  sit  hujusmodi  exceptio  contra  personas  querentium, 
videri  debet  an  competat  tenenti  vel  non,  ut  supra. 
Si  autem  competat,  oportet  qu6d  tenens  illam  probet. 
Et  eodem  modo  oporteret  querentem  probare  intentio- 
nem  suam,  si  nulla  ab  initio  proposita  esset  exceptio : 
&  secundiim  quod  dictum  est,  probare  debet  tenens 
f.  225,  exceptionem,  nisi  querens  replicando  docere  possit  illam 
esse  vacuam,  vel  omnino  nullam. 

9.  Cum  autem  nihil  sit,  quod  excipi  possit  contra  jus- 

oeptionibus  ^^c^^^^>    nec   personam   querentis,   nee   contra    breve, 

oontrmas-   tunc  prim6  dicatur  &  exdpiatur  contra  assisam  secun- 

eandiim      diun  articulos  brevis,  &  secundum  formam.     Continetur 

wticolot     enim  in  brevi  sic,  scilicet  si  talis  injustfe  &  sine  judi- 

do  &c.     Et  inde  (hoc  ut  supra).      Poterit  quis  esse  in 

seysina  licet  non  statim  utatur,  &  nomine  alieno  sicut 

nomine  proprio  vel  alieno:    sicut  dericus   nomine   ec-> 

desiae  suae  :  qui  cdm  fuerit  institutus,  &  invenerit  ecde* 

siam  in  seysina,  quae  nunquam  fuit  disseysita,  statim 
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to  put  himself  into  possession  of  the  tenement  of  the 
woman,  since  this  is  not  a  free  and  proper  tenement  of 
the  villein,  which  if  he  should  do,  the  villein  and  his  wife 
will  recover  by  an  assise  notwithstanding  the  exception 
of  villenage,  for  no  one  is  entitled  to  this  kind  of  ex- 
ception, not  even  the  lord  himself.  And  hence  when  an 
exception  has  been  sometimes  propounded  against  a 
villein  and  his  free  wife  claiming  by  an  assise  a  common 
right  of  pasturage  as  pertaining  to  their  free  tenement, 
but  nevertheless  when  it  has  been  in  the  end  adjudged 
that  the  oonmion  right  of  pasturage  is  annexed  to  the 
free  tenement,  as  being  accessory  to  the  principal,  and 
so  it  has  been  done  through  the  office  of  the  judge,  which 
ought  to  have  been  done  by  right  of  action.  When 
therefore  this  kind  of  exception  has  been  propounded 
against  the  persons  of  the  complainants,  it  ought  to  be 
considered  whether  the  tenant  is  entitled  to  raise  it  or 
not,  as  above.  But  if  he  should  be  entitled,  it  is  incum- 
bent that  the  tenant  should  prove  it,  and  in  the  same 
way  it  would  be  incumbent  that  the  complainant  should 
prove  his  declaration,  if  on  exception  has  been  pro- 
pounded at  the  commencement,  and  according  to  what 
has  been  said,  the  tenant  ought  to  prove  his  exception, 
unless  the  claimant  in  his  replication  can  show  that  it  f.225. 
is  empty,  or  altogether  null 

But  when  there  is  no  exception  that  can  be  taken       9. 
against  the  justices,  nor  against  the  person  of  the  com-  ^^^^^^^^ 
plainant,  nor  against  the  writ,  then  let  it  first  be  stated  against 
and  excepted  against  the  assise  according  .to  the  articles  ^^^^S^g 
of  the  writ,  and  according  to  its  form.     For  it  is  con-  to  the  ar- 
tained  in  the  writ  thus,  to  wit,  if  such  a  person  unjustly  the^t. 
and  without  a  judgment,  &c.     And  thereupon  as  above. 
A  person  may  be  in  seysine,  although  he  does  not  forth- 
with use  it,  and  in  another's  name  as  in  his  own  name 
or  in  that  of  another,  as  a  clerk  in  the  name  of  his 
church,  who  when  he  has  once  been  instituted  and  has 
found  his  church  in  seysine,  which  never  was  disseysed, 
he  is  forthwith  in  seysine,  although  he  may  not  forth- 
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est  ^^in  seysina>  licet  non  statim  utatur.    Et  si  tone 
fuerit  disseysitufi,  potest  recuperare  per  asaiRain.     Item 
Britton,  1.  disseysivit,  ad  quod  excipiatur  qu&d  nunquam  fait  in 
ii.  ch.  xxvL  g^ygina,  &  ided  qudd   nunquam   disseysiri  potoit.     Vi- 
dendum  erit   ex  qua  causa  dicat  communiam  paertursB 
pertinere  ad  liberum  tenementum  suum,  ut  si  ex  causa 
donationis^  &  sic  convenerit  inter  donatorem  &  dona- 
tariuin,*&  qu6d   donator   habeat   aniTnum    donandi,  & 
donatarius  animum  possidendi^  &  donatarius  sic  per  se 
vel  procuratorem  juducatur^  in  seysinam,  quod   tene- 
mentum yideat,  in   quo  communia  oonceditur^  hoc  suf- 
ficit  pro  traditione,  &  statim  est  in  seysina  per  affec- 
tum &  per  aspectum^  vel  quasi,  licet  non  statim  peoora 
immittat.    Et   sempet  videtur   uti  voluntate,  &  animo 
civiliter,    &    prsesentia    &    aspectu    naturaliter,    donee 
amiserit  per  non  usum.     Si  autem  petat  quis  commu- 
niam, ut  pertinentem   ad   liberum   tenementum  suum 
ex  causa  successionis,  tunc  primd  videndum  erit  utrum 
antecessor  suus  obiit  inde  seysitus,  vel  non,  ut  si  ante 
mortem   suam   fuit   inde    disseysitus :    &    tunc    refert 
quando.     Si  autem  inde  seysitus  obiit,  time  statim  in- 
cipit  haeres  suus  habere  eandem  seysinam  qakm  ante- 
cessor  suus  habuit  ctun   seysitus   fuit   de  haereditate, 
quae  est  quasi  principale,  &  corporale,  &  sic  de  acces- 
sorio,  sicut  de  jure   pascendi   &   communia,  quod  est 
incorporale,  quod  ex  solo  animo  acquiritur  &  volilntate 
possidendi;  &  licet  statim  verfe  non  utatur  per  immis- 
sionem  pecorum,  utitur  tamen  vel  quasi  ut  supra.    Et 
si    postea    prohibeatur    immittere,    competit   ei  assisa 
novaa  disseysinas.    Ad  alium  tamen  transferri  non  po- 
test commimia  per  se  ante  verhm  usum,  nisi  hoc  fortd 
sit  cum  corpore,  s.  cum  tento,  ad  quod  pertinuerit,  sed 
non  cum  tenemento  in  quo  communia  fuerit,  sed  cum 


^  "  inducatur,"  MS.  Bawl.  C.  160. 
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with  use  it.  And  if  he  be  then  disseysed,  he  may  re- 
cover by  an  assisa  Likewise  he  has  disseysed,  to  which 
it  may  be  excepted  that  he  was  never  in  seysine,  and  ac- 
cordingly that  he  could  never  be  disseysed.  It  must  be 
considered  therefore  from  what  cause  he  may  say  that  a 
common  right  of  pasture  pertains  to  his  free  tenement, 
as  if  it  be  by  reason  of  donation,  and  it  has  been  so 
agreed  upon  between  the  donor  and  the  donatluy,  and 
that  the  donor'had  the  intention  to  give,  and  the  dona- 
tary  the  intention  to  possess,  and  the  donatary  thus  by 
himself  or  his  agent  has  been  inducted  into  seysine  that 
he  may  see  the  tenement,  in  which  the  common  right  is 
granted,  this  suffices  for  delivery,  and  he  is  forthwith  in 
seysine  by  intention  and  by  view,  or  as  it  were  so, 
although  he  does  not  at  once  send  in  his  cattle.  And  he 
always  seems  to  use  his  will  and  intention  civilly,  and 
his  presence  and  view  naturally,  until  he  has  lost  it  by 
non-user.  But  if  a  person  claims  a  right  of  common  as 
pertaining  to  his  free  tenement  by  reason  of  succession, 
then  it  must  first  be  seen  whether  his  ancestor  died 
seysed  thereof  or  not,  as  if  he  has  been  disseysed  thereof 
before  his  death,  and  then  it  is  importance,  when  ?  But 
if  he  died  seysed  thereof,  then  his  heir  forthwith  begins 
to  have  the  same  seysine,  which  his  ancestor  had  when 
he  was  seysed  of  the  inheritance,  which  is  as  it  were 
the  principal  and  corporeal  thing,  and  so  of  the  acces- 
sory, as  of  the  right  of  pasture  and  the  right  of  common, 
which  is  incorporeal,  which  is  acquired  by  the  intention 
alone  and  the  will  of  possessing,;  and  although  he  should 
not  at  once  use  it  truly  by  the  sending  in  of  sheep,  he 
uses  it  however,  or  as  it  were  uses  it,  as  above  said. 
And  if  he  be  afterwards  hindered  from  sending  in  sheep, 
he  is  entitled  to  an  assise  of  novel  disseysine.  But  a 
right  of  common  by  itself  cannot  be  transfemed  to  an 
another  before  a  true  use  of  it,  unless  by  chance  it  be 
with  the  body,  that  is  with  the  tenement  to  which  it 
pertains,  but  not  with  the  tenement  in  which  the  right 
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servitute   ilia.     Et  si   fort&  post  mortem   anteoessoris 
statim   uti   voluerit,  &  fortfe  prohibitus  fuerit  vel   im- 
peditus,  si  recenter  ante  mortem,  adhuc  retinet  seysi- 
nam   civiliter,  licet  seysinam  pacificam  non  habuerit^ 
sed  cum  difficnltate,  nihilominits  tamen  per  talem  usum 
retinet  sibi  seysinam,  donee  omnin6  prohibitus   fuerit, 
qu6d  uti  non  possit:  quo  casu  tunc  prim6  ad  superio- 
rem    erit  recurrendum,  ut   supra.     Si   autem    seysitus 
non   obierit,   tunc   refert    utrum    longfe    ante    mortem 
suam  disseysitus  fuerit,  ita  quod  sibi  perquisivisse  po- 
tuit  per  assisam,  quod  quidem  non  fecit  per  negligen- 
tiam.     Quo  casu,  haeredi  non  succurritur  per  assisam, 
quia   audiri   non    potest    hseres    propter    n^ligentiam 
antecessoris,  nisi   super   proprietate,    quia   vigilantibus 
&c.,  &  sic  incurrit  quis  damnum   (sine  culpa  sua)  per 
alterius  defectum.     Si   autem   non  longfe  ante  mortem 
sua,  &  ita  qu6d  sibi  perquirere  non  potuit,  vel  in  lan- 
f.  895  b.    guore   in   quo   obiit,  &  semper   existens  in  voluntate 
retinendi,  vel  sibi  perquirendi  si  posset,  semper  fingi- 
tur    esse    in   possessione,   &   mori   seysitus:    eo   qu6d 
semper   sibi   civilem   retinuit    possessionem :    &    unde 
eandem  transmittit  ad  haeredem :  &  ex  ea  uti  potest 
hseres,  nisi  prohibeatur:    &   si   prohibitus   fuerit  qudd 
ingredi    omnin6    non    possit,   habebit    assisam    mortis 
antecessoris,  vel   aliud  breve   loco  assisse  mortis  ante- 
cessoris, vel  novae  disseysinse   secundiim  quod  el^erit^ 
sed   sive   long^   ante    mortem   sive   non   long^    fuerit 
antecessor   disseysitus,  &    sibi   perquisivit   in  vita  per 
breve,  &  ita  qu&d  visus  terrcB  factus   fuerit   per  jura^ 
tores  &c  per  talem  impetrationem  amisisse   videbatur 
utramque  possessionem,  civilem  videlicet,  &  naturalem : 
&   sic   nuUam   seysinam   transmittere  potuit  ad  hsere- 
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of  common  is,  but  with  that  service.  And  if  by  chance 
after  the  death  he  has  wished  forthwith  to  use  it,  and 
by  chance  has  been  prohibited  or  impeded,  if  recently 
so  before  his  death,  he  still  retains  the  seysine  civilly, 
although  he  has  not  a  peaceful  seysine,  but  with  diffi- 
culty, nevertheless  by  such  use  he  retains  for  himself 
the  seysine,  until  he  has  been  altogether  prohibited  from 
it  so  as  not  to  be  able  to  use  it,  in  which  case  he  must 
then  for  the  first  time  have  recourse  to  a  superior,  as 
above.  But  if  he  has  not  died  seysed  of  it,  then  it  is 
of  importance  whether  he  was  disseysed  long  before  his 
death,  so  that  he  could  have  claimed  it  by  an  assise, 
which  he  has  not  done  from  neglect.  In  which  case  the 
heir  is  not  aided  by  an  assise,  because  the  heir  cannot 
be  heard  on  account  of  the  negligence  of  the  ancestor, 
except  on  the  question  of  property,  because  the  vigilant 
only,  &a,  and  thus  a  person  incurs  loss  without  fault 
of  his  own  through  the  failure  of  another.  But  if  not 
long  before  his  death,  and  so  that  he  could  not  have 
claimed  it  by  an  assise,  or  in  the  sickness  through  which 
he  died  and  always  cherishing  the  intention  of  retain-  f.  SS5  b. 
ing  it,  or  of  claiming  it  if  he  could,  he  is  held  by  a 
fiction  to  be  in  possession,  and  to  die  seysed  of  it,  inas- 
much as  he  has  always  retained  civil  possession  of  it, 
and  hence  he  transmits  the  same  to  his  heirs,  and  there- 
upon the  heir  may  use  it,  unless  he  be  prohibited,  and  if 
he  be  prohibited,  that  he.  cannot  in  any  way  enter  upon 
it,  he  shall  have  an  assise  of  the  death  of  an  ancestor, 
or  another  writ  in  the  place  of  an  assise  of  the  death  of 
an  ancestor,  or  of  novel  disseysine  according  as  he  made 
choice ;  but  whether  his  ancestor  has  been  disseysed  a 
long  time,  or  not  a  long  time  before  his  death,  and  he 
has  claimed  it  by  a  writ  in  his  lifetime^  and  so  that  a 
view  of  the  ground  has  been  made  by  the  jurors,  &c, 
by  such  a  suing  [of  a  writ]  he  seems  to  have  lost  both 
kinds  of  possession,  the  civil  for  instance  and  the  natural, 
and  so  he  could  not  transmit  to  his  heir  any  seysine. 
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dem.  Actionem  tamen  transmittit  per  hoc  qu5d  sibi 
acquisivit  quasi  de  nova  disseysina  per  breve  de  in- 
gressu,  sed  non  quoad  poenam  disseysinse^  sed  quoad 
restitutionem,  secundum  quod  nova  disseysina  duplex 
est^  ut  supra.  Aboletur  enim  injuria  per  mortem  ejus 
qui  fecit  injuriam,  &  similiter  per  mortem  ejus,  cui 
fit :  &  sic  aboletur  poena,  quia  extinguitur  injuria  cum 
persona,  ut  infrk  de  ingressibus  post  disseysinam  per 
mortem  principalium  pleniiis.  Item  continetur  de  oom- 
munia  pasture  suae  quad  pertinet  ad  liberum  tenemen- 
tum  suum,  &  ex  hoc  datur  exceptio  tenenti:  de  com- 
munia  ver6  qualis  esse  debeat,  satis  elici  poterit  ex 
prsecedentibus.     Item  quae  pertinet  &c. 

10.  Dicere  enim  poterit  tenens  &  excipere  multis  modis, 

tioidbuB^"  ^^^1''^^^  qu6d  tenementum  in  quo  communia  petitur  & 
contra  tenementum  ad  quod  communia  dicitur  pertinere  sunt 
Msisam.      j^   diversis   baroniis,  &   diversis    feodis,  &   feodum   in 

Bntton,  1. 

ii.ch.xzvi.  quo  communia  petitur  liberum  est  &  alteri  feodo  nul- 
§^'  lam  debet   servitutem,  nee   unquam   habuit  ibi   talem 

communiam,  nee  jus  pascendi  ex  aliqua  constitutione, 
vel  aliquo  usu,  nee  pro  servitio,  nee  pro  vicinitate,  & 
si  unquam  usum  habuit  vel  seysinam,  nunquam  aJi- 
quam  habuit  nisi  contentiosam,  &  per  vadii  captionem^ 
&  ad  emendationem  damni.  Quo  casu,  querens  (si  pes- 
sit)  doceat  contrarium  per  assisam.  Item  dicere  potest, 
qu5d,  si  aliquam  seysinam  habuit,  illam  habuit  per  vim, 
vel  clam,  vel  precario,  quo  casu  querens  (si  possit)  do- 
ceat contrarium  per  assisam.  Item  dicere  possit  tenens 
qu6d  tenementmn  ad  quod  communia  dicitur  pertinere 
suum  est,  &  no  querentis,  quo  casu,  nisi  querens  doceat 
BrittoD,t6.  contrarium,  cadit  assisa:  ut   de  termino  Faschse  anno 
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He  transmits,  however,  a  right  of  action  for  what  he  has 
acquired  as  it  were  after  a  novel  disseysine  by  a  writ  of 
entry,  but  not  as  regards  the  penalty  of  the  disseysine, 
but  _as  regards  restitution,  according  as  novel  disseysine 
has  two  aspects,  as  above  stated.  For  the  injury  is 
wiped  away  by  the  death  of  him  who  has  done  the  in- 
jury, and  in  a  similar  way  by  the  death  of  him  to  whom 
it  is  done,  and  thus  the  penalty  is  wiped  away,  because 
the  injury  is  extinguished  with  the  person,  as  below 
concerning  entries  after  a  disseysine  through  the  death 
of  the  principal  parties  more  fully.  Likewise  it  is  con- 
tained in  his  common  right  of  pasturage  which  pertains . 
to  his  free  tenement,  and  upon  this  an  exception  is 
given  to  the  tenant,  but  concerning  a  common  right 
what  it  ought  to  be,  may  be  sufficiently  understood  from 
what  has  preceded.     Likewise  what  appertains,  &c. 

For  the  tenant  may  say  and  except  in  many  ways,  to      lo. 
wit,  that  the  tenement  in  which  the  common,  right  is^^^^" 
claimed  and  the  tenement  to  which  the  common  right  is  agdnst  the 
said  to  appertain  are  in  different  baronies,  and  in  dif-  *®**^' 
ferent  fiefs,  and  the  fief  in  which  the  common  right  is 
claimed  is  free,  and  owes  no  service  to  the  other  fief,  nor 
did  [the  claimant]  ever  have  any  such  common  right  there, 
nor  a  right  of  pasturage  from  any  appointment  or  from 
any  user,  nor  on  account  of  a  service  nor  on  account  of 
neighbourhood,  and  if  he  ever  had  any  use  and  seysine 
of  it,  he  never  had  any  other  except  what  was  matter  of 
dispute,  and  through  security  taken  for  making  good  the 
trespass.    In  which  case  the  claimant  (if  he  can)  must  show 
the  contrary  by  the  assise.    Likewise  he  may  say  that  if 
he  had  any  seysine,  he  had  it  by  violence,  or  clandestinely, 
or  precariously,  in  which  case  the  claimant  must  show  the 
contrary  by  the  assise.     Likewise  the  tenant  may  say 
that  the  tenement,  to  which  the  common  right  is  said  to 
pertain,  is  his  own,  and  not  that  of  the  claimant,  in 
which  case,  unless  the  claimant  prove  the  contrary,  the 
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regis  Henrici  13,  in  comitat  Notthing.  de  Kadulpho 
filio  Petri,  ubi  dictum  fiiit  Radulpho,  qu5d  sibi  per- 
quireret  per  aliud  breve.  Item  poterit  tenens  respon- 
dere  C(«]%tra  assisam  qu6d  querens  nullam  coznmuniam 
clamare  potuit  iu  tali  loco,  quia  tenementum  illud  est 
suum  separale,  &  qu6d  illud  includere  possit  &  exco- 
lere  pro  voligitate  sua,  &  indusum  habere  omni  tem- 
pore. 

11.  Ad  quod  querens  (si  possit)  doceat  contrarium  vel  di- 

ce^onem"  versum  per  assisam,  scilicet  qu6d  nuUo  tempore  includi 
replicfttio.   poterit,  vel  qu6d  non  nisi  certis'  horis,  &   temporibus. 
Item   respondere   potest  tenens  &  dicere  qu6d  ille  qui 
queritur  nullum   omnino    habet  tenementum    liberum, 
vel  quasi,  ad   quod   aliqua   communia  pertinere   possit 
vel    etiam    mansiunculam.      Item   dicere   potest    qu6d 
nulla   communia   pertinet   ad   tale   tenementum:   quia 
f.  226.     illud   fuit   aliquando    foresta,   boscus,    &    locus    vastse 
solitudinis  &  communia,  &  jam  inde  efficitur  assartum, 
vel  redactum  est  in  culturam,  &  non  debet  communia 
pertinere  ad  communiam,  &  ubi  omnes  de  patria  sole- 
Britton,  i&.  bant  communicare.    Ad   hoc   fiswjit   de   itinere   W.   de 
^'  Balegh  in  comitatu  Warf,  assisa  novse   disseysinse  de 

communia  pasturse,  si  Augustinus  &c.  Eodem  mode 
dici  poterit  de  mariscis,  &  aliis  vastitatibus  in  cultu- 
ram redactis,  quia  ubi  eadem  ratio,  ibi  esse  debet  idem 
jus.  Item  dicere  potest  tenens  contra  assisam,  qudd 
principalis  disseysitor  mortuus  fuit  ante  impetratio- 
nem  brevis,  vel  ante  captionem  assisse.  Ut  de  termino 
S.  Trinitatis  anno  regis  Henrici  duodecimo,  de  itinere 
Midd',  si  S.  Cantuariensis  ^  archiepiscopus  &  alii  plu- 
res.  Sed  quid  dicetiu:  si  assisa  capta  sit  in  vita  prin- 
cipalis disseysitoris,  qui  ante  judicium  redditum,  mo- 
riatur?  Videtur  propter  hoc  qu6d  judicium  remanere 
non   debeat.     Item    dici   poterit  contra  assisam   quM 

^  **  S.  CantoarieiiBis."      Stephen  Langton  was  arohbishop  from  A.D. 
1216  to  1228. 
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assise  fails,  as  in  the  thirteenth  year  of  king  Henry,  in 
the  county  of  Nottingham,  concerning  Ralph  the  son  of 
Peter,  where  it  was  said  to  Ralph  that  he  must  claim  it 
by  another  writ.  Likewise  the  tenant  may  reply  to  the 
assise,  that  the  claimant  can  daim  no  right  of  common  in 
such  a  place,  because  the  tenement  is  his  own  several 
property,  and  that  he  may  enclose  it  and  cultivate  it  at 
his  pleasure,  and  have  it  enclosed  at  all  times. 

To  which  the  claimant  (if  he  can)  should  prove  the      ii. 
contrary,  or  a  diverse  fact  by  the  assise,  to  wit,  that  at  ^^  ^ 
no  time  could  it  be  enclosed,  or  not  except  at  certain  the  excep- 
hours  and  times.     Likewise  the  tenant  may  answer  and 
say  that  he  who  complains  has  no  free  tenement  at  all 
or  as  it  were,  to  which  any  right  of  common  can  apper- 
tain, or  even  a  cottage.     Likewise  he  may  say  that  no 
right  of  common  appertains  to  such  a  tenement,  because 
it  was  sometime  a  forest,  a  wood,  and  a  place  of  waste  soli-     f.  226. 
tude  and  a  common,  and  now  it  has  been  cleared  and 
reduced  into  cultivation,  and  a  common  cannot  appertain 
to  a  common,  where  all  the  people  of  the  country  were 
accustomed  to  meet  in  common.     This  is  supported  by 
the  iter  of  William  de  Ralegh  in  the  county  of  Warwick,     «       T    V   kJ  15 
an   assise   of   novel  disseysine  concerning   common  of    P'^**^      ^      •" 
pasturage,  if  Augustinus,  &c.     The  same  thing  may  be  ^^ 

said  of  marshes  and  other  wastes  reduced  into  cultiva- 
tion, because  where  there  is  the  same  reason,  there  the 
same  right  should  prevail.  Likewise  the  tenant  may 
say  against  the  assise,  that  the  principal  disseysor  has 
died  before  the  suing  out  of  the  writ,  or  before  the 
holding  of  the  assise.  As  in  Holy  Trinity  term  in  the  — 
twelfth  year  of  king  Henry,  in  the  iter  of  Middlesex,  if 
Stephen,  archbishop  of  Canterbury  and  several  others. 
But  what  shall  be  said,  if  the  assise  be  held  in  the  life- 
time of  the  principal  disseysor,  who,  before  judgment  is 
given,. dies.  It  seems  that  judgment  ought  not  to  be 
stayed  on  this  account.  Likewise  it  may  be  said  against 
the  assise,  that  an  assise  does  not  lie,  if  the  complainant 
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assisa  non  jacet,  si  querens  petat  communiam  propter 
errorem,  ubi  sibi  perquirere  deberet  per  assisam  novae 
disseysinee,  petendo  tenementum,  scilicet  ubi  quis  non 
permittit  eum  pascere  in  proprio  fundo  suo,  &  sic 
quiete  &  pacifice  possidere.  Item  competit  exceptio 
contra  petentem,  quod  communiam  petere  non  potest 
quia  alias  petiit  tenementum  cum  pertinentiis,  &  tene- 
mentum  amisit  cum  pertinentiis:  &  communia  tune 
fuit  de  pertinentiis,  &  ideo  amisit  utrumque.  Item 
poterit  ide  dici  si  tenementum  petatur,  quod  iUe  qui 
nunc  petit  tenementum  in  dominico  aMa  inde  petiit 
communiam,  &  illam  amisit  per  judicium ;  &  ex  quo 
petiit  communiam,  &  nemini  servit  fundus  proprins, 
per  hoc  concessit  tacit^  qu6d  nullum  jus  habuit  in 
tenemento  in  dominico,  &  talis  exceptio  oritur  ex  prae- 
sumptione.  Et  hoc  quidem  dici  poterit,  sive  tenemen- 
tum &  solum  sit  querentis  proprium  vel  ciun  aliis 
commune,  ita  qu6d  nullus  sciat  suum  separale.  Item 
dicere  potest  cotra  assisam  &  contra  breve,  q.  die  quo 
breve  fiiit  impetratum  fuit  querens  in  pacifica  posses- 
sione,  &  postea:  &  ita  qu6d  quando  impetravit,  nulla 
subfuit  causa  impetrandi,  &  sic  impetratio  nulla. 
Item  dicere  poterit,  si  disseysitus  fuerit  quando  impe- 
travit, jam  non  habet  querelam  nee  causam  querendi, 
quia  post  impetrationem  (&  sine  judicio  &  judice)  sey- 
sinam  suam  sibi  usurpaverit:  &  quia  sic  injust^  & 
sine  judicio,  dicere  potest  qu6d  ipse  jam  impetravit 
breve  super  eum  de  nova  disseysina  de  libero  tene- 
mento. Item  dicere  potest  contra  assisam,  qu6d  que- 
rens amisit  querelam  per  usurpationem  sine  judicio 
per  judicium  subsequeuB  de  libero  tenemento,  quia  sibi 
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claims  a  right  of  common  by  mistake,  when  he  ought  to 
recover  by  an  assise  of  novel  disseysine,  by  claiming  the 
tenement,  to  wit,  where  a  person  does  not  allow  him  to 
pasture  [his  cattle]  in  his  own  proper  ground,  and  so 
quietly  and  peaceably  to  possess.  Likewise  an  exception 
is  admissible  against  a  claimant,  that  he  cannot  claim  a 
right  of  common,  because  he  has  on  another  occasion 
claimed  the  tenement  with  its  appurtenances,  and  he  has 
lost  the  tenement  with  its  appurtenances,  and  the  right 
of  common  was  then  amongst  the  appurtenances,  and 
accordingly  he  has  lost  both.  Likewise  the  same  may  be 
said  if  a  tenement  is  claimed,  that  he,  who  now  claims 
a  tenement  in  demesne,  on  another  occasion  claimed  a 
right  of  common  therein,  and  lost  that  by  a  judgment, 
and  since  he  has  claimed  a  right  of  common,  and  nobody 
is  entitled  to  a  service  in  his  own  land,  he  has  tacitly 
admitted  that  he  had  no  right  in  the  tenement  in  de- 
mesne, and  such  an  exception  rests  upon  a  presumption. 
And  this  indeed  may  be  said,  whether  the  tenement  and 
the  soil  is  the  property  of  the  tenant  or  is  common  with 
others,  so  that  no  one  knows  his  own  several  part.  Like- 
wise he  may  say  against  the  assise  and  against  the  writ, 
that  on  the  day  on  which  the  writ  was  sued  out  the 
claimant  was  in  peaceable  possession,  and  afterwards: 
and  so  that  when  he  sued  out  the  writ,  there  was  no 
substantive  cause  of  suing  out,  and  so  the  suing  out  is 
null.  Likewise  he  may  say,  if  he  was  disseysed  when 
he  sued  out  the  wi'it,  he  has  now  no  claim  nor  cause  of 
claim,  because  after  the  suing  out  of  the  writ  (and  with- 
out a  judgment  and  a  judge)  he  has  usurped  seysino 
to  himself,  and  because  he  has  so  done  unjustly  and 
without  a  judgment,  he  may  say  that  he  has  himself 
sued  out  a  writ  against  him  of  novel  disseysine  from  a 
free  tenement.  Likewise  he  may  say  against  the  assise, 
that  the  claimant  has  lost  his  claim  by  usurpation  with- 
out a  judgment  through  a  subsequent  judgment  concern- 
ing the  freehold,  because  he  usiu^ed  what  he  ought  to 
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usurpavit,  quod    exposcere   debuit   per  judidum.       Et 
sciendum,  qu6d    si    prim6    quis    impetraverit,    &    post 
impetrationem   si  seysinain   gratis    oblatam   receperit : 
secus  erit  si  usurpaverit,  ut  supra :  in  hoc  casu  posset 
querens  teneri  disseysito  ex  reconventione,  ut  id  quod 
voluit  habere  pro  se  habeat  contra  se,  ut  si  usurpator 
agat   per   assisam   ad   retinendum   id   quod  usurpavit, 
spoliatus   recuperet   per   reconventionem   spoliati,  quia 
sine    judicio,    licet   just6    sibi    seysinam   usurpaverit ; 
nihilomintis  si  petat  per  assisam  id  quod  tenet,  capi- 
f.  326  b.    enda  erit  assisa,  &  sic   ille,  qui  sic  usurpavit,  in  mise- 
ricordia  pro  usurpatione :  sed  tamen  restitutionem  non 
faciet  per  judicium:   ut  de  termino  S.  Michaelis  anno 
regis    H.  decimo   tertio,   incipiente   decimo   quarto,  as- 
sisa  novae  disseysinae  de  communia  pasturse  de  abbate 
de  Ramseghe :  &  hoc  nisi  ille  qui  sine  judicio  dissey- 
situs    est,  licet  justfe,   sibi  velit   perquirere    per   aliud 
breve  de  nova  disseysina  versus  usurpantem,^^el  agere 
de  reconventione.     Item   si  quis  assisam  portavent  de 
nova   disseysma   dum   fiiit   firmarius,  &  non   competit 
ei  assisa,  cW  teneat  nomine  alieno,  si  postmodum  in- 
cipiat  possidere   in   feodo,  &   fiat    dominus,  ubi  priiis 
fuit  firmarius,  quseritur  an  breve  impetratum  ei  prod- 
esse  debeat.     Videtur   qu6d   non,  quia   tempore  impe- 
trationis  non  habuit  jus  impetrandi,  sed  lalius,  &  ide& 
tempus  datae  spectandum  erit.     Ad  hoc  facit  de  ultimo 
itinere   M.   de   PateshuU   in    comitatu   Suffolk,   assisa 
novae  disseysinae  de  communia  pasturae,  si  Johannes  de 
Stantone. 

12. 

Quod  sub        Item    notandum,   quod    sub    nomine    herbagii    non 
herba^^'i     continetuT   glans,  &  ideo  tempore   glandis  &   pessonae 
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have  claimed  by  a  judgment.  And  it  is  to  be  known 
that,  if  a  persqn  has  at  first  sued  out  a  writ,  and  after 
having  sued  it  out,  if  he  has  accepted  seysine  gra- 
tuitously offered,  (it  will  be  otherwise,  if  he  has  usurped 
it,  as  above,)  in  this  case  the  complainant  might  be 
liable  to  the  disseysed  party  upon  a  reconvention,  so  that 
he  may  have  against  himself  what  he  wished  to  have  for 
himself,  as  if  the  usurper  should  proceed  by  an  assise  to 
retain  that  which  he  has  usurped,  the  party  despoiled 
should  recover  by  a  reconvention  of  the  thing  of  which 
he  has  been  despoiled,  because  he  has  usurped  seysine  to 
himself  without  a  judgment,  although  on  just  grounds, 
nevertheless  if  he  claims  by  an  assise  what  he  holds,  the 
assise  will  have  to  be  taken,  and  so  he  who  has  thus  f,  226  b. 
usurped  the  thing,  will  be  at  mercy  for  his  usurpation, 
but  nevertheless  he  shall  not  make  restitution  by  a  judg- 
ment, as  in  St.  Michael's  term,  in  the  thirteenth  and 
fourteenth  years  of  king  Henry,  an  assise  of  no  vel 
disseysine  concerning  common  of  pasture  in  the  case  of 
the  abbot  of  Ramsey :  and  this,  unless  he  who  has  been 
disseysed  without  a  judgment,  although  justly,  should  \ 
wish  to  claim  by  another  writ  of  novel  disseysine  against  1 
the  usurper,  or  to  proceed  for  a  reconvention.  Likewise  ' 
if  a  person  has  brought  an  assise  of  novel  disseysine, 
when  he  was  a  farmer  and  he  was  not  entitled  to  an 
assise,  since  he  holds  under  another's  name,  if  he  should 
afterwards  begin  to  possess  in  fee,  and  should  become 
the  lord,  where  formerly  he  was  the  farmer,  it  is  asked 
whether  a  writ  sued  out  by  him  ought  to  profit  him.  It 
seems  not :  because  at  the  time  of  suing  it  out,  he  had 
not  the  right  to  sue  out  the  writ,  but  another  had  it,  and 
therefore  the  time  of  the  date  will  have  to  be  looked  to. 
This  is  supported  by  a  case  in  the  last  iter  of  Martin  de 
Pateshull  in  Suffolk,  an  assise  of  novel  disseysine  con- 
cerning common  of  pasture,  if  John  of  Stanton. 

12. 
Likewise  it  is  to  be  observed  that  under  the  name  of  That  under 

herbage  acorns  are  not  included,  and  therefore  at  the  ©f  herba^, 
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noncon-  excluduntur  porci  &  caprae,  nisi  ad  hoc  specialiter 
gUns!'       agatur,  quod  talem  habeant  communianL 

13.  Glandis    enim    nomine    continentur    glans,    casta^ia, 

t?nentur^"  fagina,  ficus  &  nuces,  &  alia  quaeque  quae  edi  vel  pasci 
gub  nomine  poterunt  prseter  herbam.  Item  respondere  potent,  quod 
B*tt  '^^^^^^   habuit  seysinam   pacificam,  quia   nimquam   ibi 

ii.ch.xxTi.  ingressum  habuit,  quin  esset  devadiatus  &  quin  faceret 
§  ^'  emendas  pro  transgressione.     Cilm'  jura  traditione   non 

patiantur,    sed    cum    ipsa  re  cui   insunt   scilicet    cjiin 
corpore  transferantur,  ille  ad  quem  transferuntur,  statim 
ciim  corpus  habuerit  cui   insunt  jura  ilia,  quasi  possi- 
det,  licet  non  st«,tim  utatur,  semper  videtur  uti  donee 
amittat  per  non  usum,  licet  statim  uti  non  pc«3sit,  quia 
non  evenit  tempus  quo  uti  possit:  sicut  videri  poterit 
in  advocationibus  &  jure  advocationis,  quia  antequam 
vacaverit,  uti  non  poterit  cum  effectu,  antequam  vacet, 
ut    prsesentare    posset.     Item    si    libertatem    habuerit 
judicandi  latronem,  &    habendi  furcas,  non  poterit  uti 
tali   libertate,  antequam  casus    evenerit.     Item  nee   in 
assisis  &  mensuris  juratis  antequam   transgressio  inde 
facta  fuerit,  &  idem  in  jm-e  pascendi  sicut  in  commu- 
nia    pastune,  antequam   pecus  habeat  quod  possit  im- 
mittere,  sed  tamen   est  semper  in  possessione,  &  vide- 
tur uti,  donee  amiserit  per  non'  usum.     Et  poterit  sic 
quis  uti  tam   nomine  proprio   qu^m  nomine  alieno,  ut 
si  custos  utatur  nomine  haeredis  qui  fuerit  in  custodia 
sua,  vel  si  quis  alius  sicut  rector  ratione  dignitatis  vel 
ecclesisB  suae,  &  semper   taHs  utitur  &  possidet,   cujus 
nomine  utitur  &  possidetur,    Et  ciUn  ecclesia  fungatur 
vice   minoris,  acquiritur    per  rectorem   &   retinel   per 
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season  of  acorns  and  mast  pigs  and  goats  are  excluded,  woms 
unless  it  is  arranged  specially  that  they  have  such  a  eluded, 
common  of  pasture. 

For  under  the  name  of  acorns  are  comprised  acorns,  ^' 
chestnuts,  beech-nuts,  figs,  and  hazel-nuts,  and  whatever  contained 
other  things  may  be  eaten  or  fed  upon  besides  grass.  ^^^  *^® 
Likewise  he  may  answer  that  he  had  no  peaceable  sey-  acoms. 
sine,  because  he  never  had  entrance  there,  without  being 
released  upon  security,  and  without  making  amends  for 
the  trespass.  Since  rights  do  not  admit  of  delivery,  but 
are  transferred  with  the  thing  in  which  they  are  in- 
herent, to  wit,  with  the  substance,  he  to  whom  they  are 
transferred,  immediately  when  he  has  the  substance  in 
,  which  they  are  inherent,  as  it  were  possesses  them, 
although  he  does  not  forthwith  use  them,  he  seems  how- 
ever to  use  them  always  until  he  loses  them  by  non- 
user,  although  he  cannot  use  them  forthwith,  because  a 
time  has  not  happened,  when  he  could  use  them  :  just  as 
it  may  be  seen  in  the  case  of  advowsons  and  in  the  right 
of  advowson,  because  before  there  has  been  a  vacancy^ 
he  cannot  use  it  with  effect,  before  it  is  vacant,  so  that  he 
may  present  Likewise  if  he  has  the  franchise  of  judging 
a  robber,  and  having  a  gallows,  he  cannot  use  that 
franchise  before  a  case  has  happened.  Likewise  neither 
in  assises  nor  in  sworn  measures,  before  there  has  been 
a  transgression  of  them,  and  the  same  in  the  right  of 
feeding  and  in  common  of  pasture,  before  he  has  sheep 
which  he  can  send  in,  but  nevertheless  he  is  always  in 
possession,  and  seems  to  use  it,  until  he  has  lost  it  by 
non-user.  And  a  person  may  thus  use  it  as  well  in  his  own 
name  as  in  another  person's  name,  as  if  a  guardian  shall 
use  it  in  the  name  of  the  heir  who  is  under  his  guardian- 
ship, or  if  any  one  else  as  a  rector  by  reason  of  his 
dignity  or  his  church,  and  such  a  person  always  uses  it 
and  possesses  it,  in  whose  name  it  is  used  and  is  pos- 
sessed. And  since  a  church  fills  the  place  of  a  minor,  it 
is  acquired  by  the  rector  and  is  retained  by  the  rector 
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Britton,!.  eundem,  sicut  minor  per  tutorem.     Et  quamvis   moria- 
§11.*         tur  rector,  non  tamen    cadit  ecclesia  k  seysina  su&  de 
aliquo,  de  quo  rector  seysitus  moritur  nomine  eoclesiae 
suse,  non  magis  qukm   minor,  si  custos  suus  moriatur, 
&   prevenerit    in   alterins   custodiam,   &   per  hoc    non 
mutatur  status   minoris.     Et  eodem   modo  fieri  debet 
de  rectore  ecdesiae  (ut  videtur)  qu6d  eandem  seysinam 
habere  debeat  successor,  quam   habuit  suus  praedeoes- 
sor:  quia  ecclesia  semper  remanet  in   sua  possessione, 
quamvis  rector  moriatur,  &  ciun  successor  fuerit  insti- 
f.  227.     tutus,  statim  nomine  ecclesise  est  quasi  in  possessionem 
&  videtur  uti  nomine   ecdesias,  &   licet  pecus  non  ixn- 
miserit,   &    ctim   immittere   voluerit    impeditus    fuerifc, 
seysinam  suam  &  statum  prsedecessoris  sui  per  assisam 
novsB  disseysinse  recuperabit.     Si  autem  tempore  vaca- 
tionis  ante  institutionem   medio  tempore  &  possessione 
ceciderit,  tunc   fiat    breve  de  recuperanda  seysina  no- 
mine ecclesisB  suae,  quam  prsedecessor  siius   habuit  die 
quo  obiit.     Sed  quid  si  ante  mortem  rectoris  qui  obiit 
fuerit  ecclesia   disseysita?  tunc  erit  rectori   succurren- 
dum  per  breve  de  ingressu,  ad   similitudinem  aliarum 
disseysinarum,  licet  rector  hseres    dici   non   possit,  sed 
successor.     In  illLs  autem,  qui  jure  hsereditario  succe- 
dunt,   non   sunt  hsec    observanda,  quia    est   hssreditas 
jacens,  donee  fuerit  ab  haerede  adita.     Sed  tamen  ciim 
heereditatem  adierit,  fiat  de  eo  ut  supra :  quia  jus  pas- 
cendi  inest  hsereditati  ut  supra. 

14.  Notandum  inter  csetera,  quod  eodem  modo,  quo  con- 

Sssoi^ur  stituitur  servitus  in  alieno  de  mutua  voluntate  contra- 
mutaiM  hentium  per  communem  consensum,  eodem  modo  ex 
^S^ron-"*  contraria  voluntate  mutua  dissolvi  poterit  ex  toto  per 
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as  a  minor  by  his  tutor.  And  although  the  rector  dies, 
the  church  however  does  not  fall  from  its  seysine  of 
anything,  of  which  the  rector  died  seysed  in  the  name  of 
his  church,  no  more  than  a  minor,  if  his  guardian  should 
die  and  he  should  pass  imder  the  guardianship  of  another 
person,  and  thereby  the  status  of  the  minor  is  not 
changed.  In  the  same  way  it  ought  to  be  done  con- 
cerning the  rector  of  a  church  (as  it  seems),  that  his  suc- 
cessor ought  to  have  the  same  seysine  as  his  predecessor 
had,  because  the  church  always  remains  in  his  possession, 
although  the  rector  dies,  and  when  his  successor  has 
been  instituted,  forthwith  in  the  name  of  his  church  he  is 
as  it  were  in  possession,  and  seems  to  use  in  the  name  of  f.  227. 
his  church,  and  although  he  has  not  sent  in  any  sheep, 
and  when  he  wished  to  send  in  some  sheep,  he  has  been 
hindered,  he  shall  recover  his  seysine  and  the  status  of 
his  predecessor  by  an  assise  of  novel  disseysine.  But  if 
in  the  time  of  the  vacancy  before  his  institution  in  the 
meantime  he  has  fallen  from  the  possession,  then  let  a  writ 
issue  for  recovering  seysine  in  the  name  of  his  church, 
which  his  predecessor  had  on  the  day  on  which  he  died. 
But  what  if  before  the  death  of  the  rector,  who  haa  died, 
the  chm'ch  has  been  disseysed  ?  then  the  rector  is  to  have 
the  aid  of  a  writ  of  entry  after  the  likeness  of  other 
disseysines,  although  the  rector  cannot  be  called  the 
heir,  but  the  successor.  But  in  the  case  of  those  who 
succeed  by  hereditary  right,  these  things  are  not  to  be 
observed,  because  the  iiAeritance  is  vacant,  until  it  is 
taken  up  by  the  heir.  But  when  he  has  taken  up  the 
inheritance,  let  it  be  done  with  him  as  above,- because 
the  right  of  pasturage  is  inherent  in  the  inheritance  as 
above. 

It  is  to  be  observed  amongst  other  things,  that  in  the      i*- 
same  manner  in  which  a  servitude  is  established  in  an  mntual 
other's  ground  By  the  mutual  will  of  the  contracting  *8J?*™®°* 
parties  by  a  common  consent,  in  the  same  way  by  a  by  a  con- 
contrary  mutual  will  it  can  be  dissolved  altogether  by  a  ^'^  ^^^ 
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tranam      communem    diflsensum.    Communem    dissensum  dico, 

et  dissen-    ^^  i^on  sufficit,  si  tantum  una  pars  disBentiat,  si  non 

sum.  dissentiant  ambae.     Item   dissolvi   potent  ex  toto  per 

ii."h!*xxir.  communem  dissensum,  &  converti   ad  alium  usum  per 

§  6.  alimn  consensum,  sive  hoc  sit  inter  participes  &  haere- 

des,  vel  inter  vicinos  dominos  tenementi,  vel  extraaeos, 

qui    non    nisi    communiam   clamare   possunt  in  tene- 

mento :   ut  si  ita  convenerit,  qu6d  tenementum,  qu6d 

prius  fuit  communia   inter  partes,  dividatur  pro  certis 

portionibus,  &  ita  qu6d  id  quod  fuit  commune,  jam  sit 

omnium   pro  virilibus   portionibus   separale,  secundbm 

majus  &  minus,  &  in  quo  casu  ctun  semel  consenserint, 

iterum  non  poterunt  dissentire. 

15.  Item  potest  constitutio  servitutis  aliquando  minui  & 

stitutio**'^'  restringi,  ut  si   priiis   constituatur   qu6d   per  totum  & 

servitutis    ubique,  restringi   poterit    quoad  certum  locum.    Item 

^ngi'et     niutari,  ut  si  id,  quod  in  uno   loco   certo,  mutetur  ad 

mutari.       alium  locum   certum.     Item    quod   priils  sine  nmnero, 

ii.  chTxxir.  coarctari  poterit  ad    certimi  numerum.     Item  quod  ad 

§7.  omnimoda   averia,  coarctari   potest  ad    certum  genus. 

Item  quod   omni  tempore,  coarctari  poterit  qu6d  certo 

tempore,  dum  tamen   hoc  fiat  de  voluntate  contrahen- 

tium.    Et  eodem  modo  poterunt  omnia  prsedicta  augeri 

&  ampliari,  sed  non  contra  voluntatem  contrahentium, 

quia  per  hoc  competeret  assisa  novae  disseysinae  domino 

tenementi,  sed   in    contrarium  per  vim   ageretur,  sicut 

competeret  assisa  novaa  disseysinse  de  communia  pas- 

turae   ei,    cui    debetur    servitus,   sccundiim   modum  & 

constitutionem  servitutis.    Est  tamen  quaedam  consti- 
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common  disseni  I  say  a  common  dissent,  because  it  is  and  dis- 
not  sufficient  if  one  party  only  dissents,  if  they  do  not  *^®^°^®"*' 
both  dissent.  Likewise  it  may  be  altogether  dissolved 
by  a  common  dissent,  and  converted  to  another  use  by 
another  consent,  whether  this  be  between  parceners  and 
heirs,  or  between  neighbouring  lords  of  the  tenement, 
or  between  strangers,  who  can  only  claim  a  right  of 
common  in  the  tenement :  as  if  it  shall  have  been  thus 
agreed  upon,  that  the  tenement,  which  was  formerly  in 
common,  should  be  divided  beween  the  parties  in  cer- 
tain portions,  and  so  that  what  was  formerly  common 
amongst  all,  is  now  several  according  to  each  man's 
share,  more  or  less,  as  the  case  may  be,  and  in  which 
case,  if  they  have  once  consented,  they  cannot  again 
dissent. 

Likewise  the  constitution  of  a  servitude  may  be  some-      15. 
times  diminished  and  restricted,  as  if  it  be  previously  constitu- 
constituted  with  respect  to  the  whole  and  everywhere,  it  tion  of  a 
may  be  restricted  with  respect  to  a  certain  place.     Like-  may  be  re- 
wise  it  may  be  changed,  as  if  that  which  is  constituted  *?^'®^/"^ 
in    one  certain  place,   should  be   changed  to  another 
certain  place.     Likewise  that  which  was  formerly  with- 
out number,  may  be  narrowed  within  a  certain  num- 
ber.   Likewise  tiiat  which  was  for  cattle  of  every  kind, 
may    be  confined  to  a    certain  kind.     Likewise  that 
which  was  at  all  times,  may  be  confined  to  a  certain 
time,  provided  however  this  be  done  with  the  will  of 
the  contracting  parties.    And  in  the  same  way  all  the 
aforesaid  matters  may  be  increased  and  amplified,  but 
not  against  the  will  of  the  contracting  parties,  because 
on  that  account  an  assise  of  novel  disseysine  would  be 
admissible  for  the  lord  of  the  tenement,  but  on  the  con- 
trary proceedings  would  be  had  by  violence,  just  as  an 
assise  of  novel  disseysine  concerning  common  of  pasture 
would  be  admissible  for  him,  to  whom  the  servitude  is 
due,  according  to  the  mode  and  constitution  of  the  servi- 
tude.   There  is  however  a  certain  constitution,  which  is 
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tutio,  quse  didtur  constitutio  de  Merton,  per  quam  etiam 
invito  eo,  cui  servitus  debetur,  commimia  coarctatur, 
unde  prim6  videndum  est  qualis  est  ilia  constitution  & 
est  talis. 

1^-  Quia  multi  sunt   magnates,  qui   feoffaverunt  milites 

Btitatione    &  liberd  tenentes  suos  in  maneriis  suis  de  parvis  tene- 
^  ^^"  mentis,  &  qui  impediti  sunt  per  eosdem,  qu6d  commo- 
^effh       dum  suum  fisu^re  non  possunt  de   residuo  maneriorum 
tiincjus-     suorum,   sicut   de    vastis,    bosds,    &    pasturis   magnis, 
desicut  ipsi   feoffati  sufficientem  habere  possent  pci^u- 
ram,  scilicet  quantum  ad  tenementa  sua  pertinet,  ide6 
provisum    est    &   concessum    ab   omnibus,   qu6d    ci^m 
f.  227  b.    hujusmodi    feoffati  k  quibuscunque  de  caetero  arrama- 
verint  erga  dominos  suos   assisam  novse  disseysinae  de 
communia  pasturse,  de  hoc  qu6d  aliquam  partem  tene- 
Britton,  1.   mentorum    suorum    excoluerint,    si    coram    justiciariis 
ii.  ch.  xxiii.  cognoverint  qu6d  sufficientem  habeant  pasturam,  quan- 
tum ad  tenementum  suum  pertinet,  cum  libero  ingressu 
&    egressu,   &    chaceam   de    tenementis  suis   usque   ad 
pasturam   illam  vel  viam,   tunc   inde  sint   contenti,  et 
illi  de  quibus  tales  questi  sunt  quieti  sint  de  hoc,  qu6d 
commodum  suum  ita  fecerint  de  terris,  vastis,  et  pas- 
turis suis.     Si  autem  dixerint  quod  sufficientem  pastu- 
ram  non   habuerint,  quantum   pertinet   ad   tenementa 
sua,   cum    sufficienti    ingressu    et   egressu,   tunc    inde 
inquiratur    Veritas    per    assisam.     Et    si    per    assisam 
recognitum  fuerit,  qu6d  in  aliquo    impediverint   ipsius 
domini   ingressum   vel    egressum,    vel   qu6d   habeant^ 
sufficientem  pasturam  (secundum  quod  pnedictum  est), 
tunc  recuperant   querentes    seysinam  suam   per  visum 
recognitorum,  ita  qu5d  per  discretionem  &  saQramentum 
eorundem  habeant    conquerentes  sufficientem  pasturam 
cum    sufficienti   et   competenti    ingressu  et   egressu,  in 
forma    prsedicta,    et    disseysitores    in    misericordia,    et 


1  '*  Don  habeant,"  MS.  Rawl.  C.   I  in  the  Statutes  of  Mertonas  printed 
160.    This  is  the  reading  adopted  I  by  the  Record  Commissioners. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  525 

called  the  Constitution  of  Merton,  throiigh  which  a  right 
of  common  is  restricted  against  the  will  of  him  to  whom 
the  servitude  is  due,  whence  we  must  first  see  what  is 
the  character  of  that  constitution,  and  it  is  of  this 
character : 

Because  there  are  many  magnates,  who  have  enfeoflfed  16. 
knights  and  their  own  freehold  tenants  in  their  manors  8titution*of 
with  small  tenements,  and  who  are  hindered  by  them  Merton  by 
that  they  cannot  employ  for  their  own  advantage  theRjjegh, 
rest  of  their  manors,  such  as  their  waste  lands,  woods,  ^^  i"»- 
and  great  pastures,  whilst  their  feoffees  can  have  sufficient 
pasture,  to  wit,  as  much  as  appertains  to  their  tenements, 
it  has  accordingly  been  provided  and  granted  by  all, 
that  when  feoffees  of  this  kind  have  instituted  against  1 227  b. 
their  lords  an  assise  of  novel  disseysine  concerning 
common  of  pasture,  on  the  ground  that  they  have  culti- 
vated some  part  of  their  tenements,  if  they  have  acknow- 
ledged before  our  justiciaries  that  they  have  a  sufficient 
pasturage  as  much  as  appertains  to  their  tenement 
with  free  ingress  and  egress,  and  a  drift- way  from  their 
tenements  up  to  that  pasturage  or  a  road,  then  let  them 
be  content  therewith,  and  let  those,  concerning  whom 
they  have  complained,  be  undisturbed  on  the  ground 
liiat  they  have  turned  to  their  own  advantage  their 
lands,  wastes,  and  pastures.  But  if  they  shall  say  that 
they  have  not  sufficient  pasturage  according  to  what 
belongs  to  their  tenements,  with  sufficient  ingress  and 
egress,  then  let  the  truth  be  inquired  of  by  the  assise. 
And  if  it  be  found  by  the  assise,  that  they  have  hindered 
in  any  respect  the  ingress  and  egress  of  the  lord,  or  that 
they  have  sufficient  pasturage  (according  to  what  has 
been  said  above),  then  let  the  complainants  recover  their 
seysine  by  the  view  of  recognisors,  so  that  through  their 
discretion  and  oath  the*  complaints  shall  have  sufficient 
pasturage  with  sufficient  and  suitable  ingress  and  egress 
in  the  above  form,  and  the  disseysors  shall  be  amerced 
and  shall  restore  the  damages  as  they  used  to  be  pre- 
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danma  reddant,  sicut  priiis  reddi  solent  ante  provisio- 
nem  istam.     Si  autem    recognitum   fuerit  per  assisam, 
qu6d    querentes    sufficientem    babeant    pastoram    cum 
libero  ingressu  et   egressu,  secundiim  q.  praedictum  est, 
tunc  licitfe  faciant  domini    sui   commodum  de   residue, 
et  in  quo  casu,  si  quis    liber  homo  feoffatus  fuerit  per 
aliquem,  et   occasione    alicujus   assisaB   captaB    vel    alia 
occasione,  vel  si  non  permiserit   dominum  suum  inclu- 
dere,    vel    si,   cim    incluserit,  bayas    suas   fregerit    et 
fossata,  et  muros   suos  prostraverit  per  vim,  cui  resist! 
non  possit,  competit  domino  breve  domini  regis  in  bac 
forma. 

17.  Eex    vicecom     salutem.       Ostensum    est    nobis    ex 

Breve  de    parte  A,  qu6d  ctun  in  curia   nostra  coram   nobis  et 

tionede     consilio  nostro  Sit  provisum   et  coneessum,  quod  mag- 

Merton,      nates  Anglise,   et   milites,  et  alii   qui   liberos  tenentes 

quod  tone   SUOS    feoffaverint    de    parvis    tenementis    in    maneriis 

provisum    g^jjg^  commodum  suum  .facere  possint   de   residuo    ma- 

W.  de  Ba-  neriorum  suorum   sicut    de    vastis,  boscis  et  pasturis, 

timnum    ®^   ^P^^  feoffati  sufficientem  babeant    pasturam,   quate- 

nus   ad  tenementa  sua   pertinet,  cum    libero  ingressu 

et  egressu,  et  ipse  A.  parcum  suum  per  multum  tempus 

jam  indusiim  babuit,  boscum   vel  bujusmodi :    B.  qui 

parvum  tenementum  babet  in  eadem  villa,  vel  alia,  et 

de   feodo    ipsius  A.   occasione   cujusdam  assisse  novas 

disseysinsB  inter  eosdem  A.  et  B.  nuper  captae  de  com- 

munia    pasturse    ipsius    B.   quam    pertinere    dixit    ad 

liberum   tenementum    suum   in   eadem  villa>  non   per- 

mittit  ipsum  A.  parcum  suum  habere  inclusxun,  immd 

bayas  suas  frangit  et  fossata,  desicut  communiam  pas- 

turaft    habere    poterit    sufficientem    extra    parcum    vel 

boscum  ilium,  quatenus  ^  ad  tenementum  suum  pertinet, 

cum   libero  ingressu  et  egressu:    et  ide6  tibi  praecipi- 

mus,  qudd  assumptis  tecum  liberis  et  legalibus  homi- 

nibus  de  proximo  viciaeto  per  quos  rei  Veritas  &e.,  in 

propria  persona  tua  accedas  apud  talem  villam  et  per 

^  **  quatenus  "down  to  "egressu,"  omitted  MS,  Bawl.  C.  160. 
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viously  restored  before  that  provision.  But  if  it  has 
been  recognised  by  the  assise,  that  the  complainants  have 
a  sufficient  pasturage  with  a  free  ingress  and  egress, 
according  to  "what  has  been  said  above,  then  let  the  lords 
pursue  their  own  advantage  with  the  remainder,  and  in 
which  case,  if  any  free  man  has  been  enfeoffed  by  any 
one,  and  on  occasion  of  any  assise  having  been  held,  or  on 
any  other  occasion,  or  if  he  has  not  permitted  his  lord 
to  enclose,  or  when  he  has  enclosed  he  has  broken  down 
his  hedges  or  his  fosses,  and  thrown  down  his  walls  by 
violence,  which  he  could  not  resist,  ^the  lord  is  entitled  to 
a  writ  from  the  lord  the  king  in  this  form. 

The  king  to  the  viscount  greeting.    It  has  been  shown      17. 
to  us  on  the  part  of  A.  that  since  it  has  been  provided  cerningthe 
and  granted  in  our  court  before  us  and  our  council,  that  Constjta- 
the  magnates  of  England,  the  knights,  and  others  who  Merton,  ac- 
have  enfeoffed  their  freehold  tenants  with  small  tene-  cordjng  *» 

what  was 

ments  in  their  manors,  may  make  profit  for  themselves  then  pro- 
out  of  the  remainder  of  their  manors  as  out  of  ^l^^i^'^iiijamde 
waste  lands,  their  woods  and  pastures,  if  the  feoffees  Ralegh, 
themselves  have  a  sufficient  pasturage  as  far  as  apper-  J"**^*^**^- 
tains  to  their  tenements  with  free  ingress  and  egress, 
and  A.  himself  has  had  his  park  enclosed  for  a  long  time, 
or  his  wood  or  such  like,  and  B.,  who  has  a  small  tene- 
ment in  the  same  viU  or  another,  held  in  fee  of  A.,  on 
occasion  of  a  certain  assise  of  novel  disseysine  between 
the  said  A.  and  B.  lately  held  concerning  B/s  common  of 
pasture,  which  he  said  belonged  to  his  free  tenement  in 
the  same  vill,  does  not  permit  A.  to  have  his  park  en- 
closed, nay  he  breaks  down  his  hedges  and  fosses,  whilst 
he  can  have  sufficient  common  of  pasture  outside  the 
park  or  that  wood,  as  much  as  pertains  to  his  tenement 
with  free  ingress  and  egress :  and  accordingly  we  enjoin 
you,  that  having  taken  with  you  free  and  loyal  men  of 
the  nearest  neighbourhood,  by  whom  the  truth  of  the 
matter,  &c.,  you  go  in  your  own  person  to  such  a  vill 
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eorum  saciamentum   &c.,  si   prsedictus   B.  sufficientem 
possit   habere   pasturam   extra  prsedictum  parcum  vel 
boscum,  quatenus  pertinet  ad  libenim  tenementum  sumn 
in  eadem  villa,  cum  libero  ingressu  et  egressu  vel  non. 
Et  si   ita  esse  inveneris,  tunc   eidem   A.  pacem    inde 
habere  facias  ne  amplius  &c.     Teste  &c.     Ad  quod  in- 
primis  videndum  est,  qualiter  constitutio  ilia  sit  intelli- 
genda,  ne   mal^   intellecta   trahat  utentes   ad  abusum, 
videri  oportet   utrum  ille    (quern  restringit  constitutio} 
sit    liber    homo    proprius    vel    alienus.     Si  autem    sit 
alienus,  non   ei    imponit   legem    constitutio,  tum   quia 
habet  servitutem   illam  fortfe  sicut  ex  consensu  §c  eon- 
ventione  ubique,  quae  dissolvi  non  potest  nee  per  con- 
trariam  voluntatem  &  dissensum,  tum   quia  non  feofia- 
tus   est   per   dominum   soli,  quod   coarctari   potest   ad 
certum   numerum  &   determinatum   secundillm    quanti- 
tatem  sui  tenements    Et  unde  in  hoc  casu,  si  dominus 
soli    &    proprietatis    sibi  velit    aliquid   appropriare,  & 
includere,  hoc    facere    non    poterit,  sine    voluntate    & 
licentia   prsBdictorum ;  &  si   fecerit,  per  assisam   recu- 
perabunt.     Si    autem    fuerint    liberfe    tenentes    proprii, 
tunc   refert    qualiter    fuerint   feoffati,  quia  non  omnes 
nee   in   omnibus    per   constitutionem   restringuntur,  '& 
ided  videndum  erit  utrum  feoffati  fuerint  large  scilicet 
per  totum,  &  ubique,  &  in  omnibus   lods,  &  ad  omni- 
moda  averia  &  sine  numero,  &  ita  tamen  quod  hujus- 
modi  communia  ad  ipsos  pertineat  ratione  feoffamenti, 
&  non   propter  usum,  tales   non   ligat   constitutio  me- 
morata,    quia    feoffamentum     non     tollit,    licet    tollat 
abusum,  &   maxim^   propter  consensum   eorum  volun- 
tarium,  qui  servitutem  &  communiam  concesserunt.     Si 
autem  communia  fuerit  stricta  cum  numero  averionun 
certo   &   determinato,    licet   usus    se   largids  et  latiiis 
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and  by  their  oath  &c.  if  the  aforesaid  B.  has  sufficient 
pasturage  outside  the  said  park  or  wood  as  much  as  ap- 
pertains to  his  free  tenement  in  the  same  vill,  with  free 
ingress  and  egress  or  not.  And  if  you  find  it  to  be  the 
case,  then  let  A.  have  peaceable  enjoyment  that  he  may 
be  no  more,  &c.  Witness,  &c.  Upon  which  the  first 
thing  to  be  seen  to  is,  how  that  constitution  is  to  be 
understood,  lest  if  ill- understood  it  should  lead  those 
using  it  to  abuse  it ;  we  must  see  whether  he,  whom  the 
constitution  restrains,  is  his  own  free  man  or  another's. 
But  if  he  be  another's,  the  constitution  does  not  impose 
upon  him  a  law,  as  well  because  he  has  perhaps  the 
sei-vitude  as  it  were  from  consent  and  agreement  every- 
where, which  cannot  be  dissolved,  not  even  by  a  con- 
trary will  and  dissent,  as  because  he  has  not  been  en- 
feoffed by  the  lord  of  the  soil,  so  that  he  may  be  confined 
to  a  certain  and  determinate  number  according  to  the 
quantity  of  his  tenement.  And  hence  in  this  case,  if  the 
lord  of  the  soil  and  of  the  property  wishes  to  appropriate 
to  himself  and  to  enclose  any  part,  he  cannot  do  it  with- 
out the  will  and  license  of  the  aforesaid,  and  if  he  shall 
do  so,  they  shall  recover  by  an  assise.  But  if  they  are 
their  own  free  tenants,  then  it  is  of  importance  how 
they  have  been  enfeoffed,  for  they  are  not  restricted  by 
the  constitution,  neither  all  of  them  nor  in  all  matters, 
and  accordingly  it  must  be  seen  whether  they  have  been 
enfeoffed  largely,  to  wit,  for  the  whole  and  everywhere 
and  in  every  place,  and  for  all  kinds  of  cattle  and  with- 
out number,  and  so  nevertheless  that  this  kind  of  common 
right  pertains  to  them  by  reason  of  their  feoffment,  and 
not  on  account  of  the  use,  the  aforesaid  constitution  does 
not  bind  such,  because  it  does  not  take  away  the  feoffinent, 
although  it  takes  away  the  abuse,  and  chiefly  on  account 
of  the  voluntary  consent  of  those,  who  have  granted  the 
servitude  and  the  right  of  common.  But  if  their  right  of 
common  be  strict  with  a  certain  and  determinate  number 
of  cattle,  although  the  use  has  been  larger  and  more  ex- 
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habuerit   qu^    necesse    esset,   tales    ligat   constitution 
quod    coarctentur    ad    certain  locum   et   infird.   certriim 
locum,  dum  tamen  locus  ille  sufficiens  sit  et  competens 
cum  libero   ingressu    et   egressu   et   competent!,   qudd 
non  sit  gravis  nee   difficilis.     Competens  autem   debet 
esse  locus,  ita  quod  non  longiils  distet,  sed  propinquiiis 
assignetur.     Item    eodem   modo   si   ita   feoffatus  fuerit 
quis,  sine  expressione  numeri  vel  generis,  sed  ita,  cum 
pastura  quantum   pertinet  ad   tantum  tenementum    in 
eadem   villa,   talem   ligat   constitutio  sicut   priiis  com 
expressione :  quia  cum  constet  de  quantitate  tenementi^ 
de    fadli    perpendi    poterit    de    numero   averiorum,   & 
etiam    de    genere,   secundiun    consuetudinem    locorum. 
Item  si  qualitercunque   usus   fuerit  vel  feoCTatus  largfe 
vel    strictfe,    si   loco    competenti    usus    fuerit,   &    sive 
coarctari  possit   sive    non,  non   tamen   coarctari  debet 
oum  damno  &  gravamine  ad  locum  longiils  distantem, 
cum    distantia   inducant    incommoditatem.     Et   eodem 
modo   coarctari   non   debet,   nisi   velit,  si   accessus   sit 
difficilior.     Item  tempus    spectandum   erit,  ciim   omnis 
nova  constitutio  futuris  formam  imponere  debeat  &  non 
prseteritis.      Item     tempus     spectandum     erit,    scilicet 
qu6d   tenementum   tempore   feoffamenti    jacuit    incul- 
tum,    &    q    tenementum     redactum     fuit    in    cultur- 
am.       Item    quod    tenementum    sit    pratum,  &    qudd 
inclusum   &   positum   in   defensum,   ctim  nemo    possit 
communiam    petere  in   aliquo   tenemento    quod   excoli 
possit  vel  includi,  vel  poni  in  defensum  omni  tempore 
vel  saltem   aliquo,  &;  ex  aliqua  generali  constitutione, 
ut  si  quis   dicat:  do  tibi   tale    tenementum  cum  com- 
f.  228  b,    Daunia  pastures,  qusB   pertinet  ad   tantum  tenementum 
in   tali   villa  cum    certo    numero  averiorum,  vel  sine 
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tensive  than  was  necessary,  the  constitution  is  binding 
on  such  persons,  that  they  be  restricted  to  a  certain 
place  and  within  a  certain  place,  provided  however  that 
place  be  sufficient  and  suitable  with  a  free  and  suitable 
ingress  and  egress,  so  that  it  is  not  heavy  nor  difficult. 
But  the  place  ought  to  be  suitable,  so  that  it  should  be 
not  farther  distant,  but  be  assigned  nearer.  Likewise  in 
the  same  way,  if  a  person  has  been  so  enfeoffed,  without 
the  expression  of  any  number  or  kind,  but  with  just  so 
much  pasturage  as  appertains  to  a  tenement  of  that  size 
in  the  same  vill,  the  constitution  binds  such  a  person  as 
before  with  the  expression,  because  when  it  is  settled 
concerning  the  size  of  the  tenement,  it  can  be  easily 
calculated  concerning  the  number  of  the  cattle,  and  even 
concerning  the  kind,  according  to  the  custom  of  places. 
Likewise  if  he  has  used  it  in  any  manner,  whether  largely 
or  strictly  enfeoffed,  if  he  has  used  a  suitable  place,  and 
whether  he  can  be  restricted  or  not,  he  ought  not  how- 
ever to  be  restricted  with  damage  and  grievance  to  a 
place  far  distant,  since  distance  brings  with  it  incon- 
venience. And  in  the  same  manner  he  ought  not  to  be 
restricted,  unless  he  is  willing,  if  access  to  it  is  more 
difficult.  Likewise  time  is  to  be  taken  into  account, 
since  every  new  constitution  ought  to  impose  a  form 
upon  future  matters,  and  not  upon  things  past.  Like- 
wise time  must  be  considered,  to  wit,  that  the  tenement 
at  the  time  of  the  enfeoffment  lay  uncultivated,  and  that 
the  tenement  was  brought  into  cultivation.  Likewise 
that  the  tenement  was  a  meadow,  and  that  it  has  been 
enclosed  and  placed  within  fences,  since  nobody  can 
claim  a  right  of  common  in  any  tenement,  which  can  be 
cultivated  or  enclosed,  or  placed  in  a  state  of  defence  at 
all  times  or  at  least  at  some  times,  and  from  some  general 
constitution,  as  if  a  person  should  say  :  I  give  you  such 
a  tenement  with  a  common  of  pasture,  which  belongs  to  1 228  b. 
such  a  tenement  in  such  a  vill  with  a  certain  number  of 
cattle  or  without  a  number,  this  wUl  have  to  be  under- 
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numero,  hoc   intelligendum   erit  de  communia  pasturae 
quae    communis   esse    debet    &   pertinere    ad    liberum 
tenementum,  hoc  est  non  tenemento  quod  possit  excoli, 
vel  licito  sed  non  omni,  vel  aliter  dum  includitur  vel 
ponitur   in    defensum    tempore,   vel  si    singulis  annis 
possit   includi  &   poni  in    defensum  &  excoli,  vel    alio 
quod  possit  includi,  nisi  hoc  faciat  specialitas  &  modus 
constitutionis  servitutis,  vel  longus  usus   continuus    & 
pacificus.     Modus   constitutionis  servitutis,  ut  si    dicat 
quis,  do   tibi   tantam  terram   cum   communia  pastorae 
ad  tot  averia  &c.  per  totam   terram  meam  ubique  in 
terris  colendis,  pratis  &  clausis,  &  in   omnibus  loeis,  & 
hoc   non    erit   sic    intelligendum    quod  omni   tempore, 
nisi    tantum    temporibus    competentibus,  scilicet    past 
blada  asportata,  &  foena  levata,  vel  quando  tenementum 
jacet   incultum   &   ad  waractum,  vel  si   dicat  express^ 
sic,  ubique  scilicet  quando  tenementum  jacet  incultum 
&c.,  non  propter    hoc    impediri    debet    dominus    quin 
terram  suam   excolat   quolibet  anno  si  velit,  quia  non 
imponit  sibi   ipsi   servitutem  per  hoc  quin  possit.     Si 
autem  ita  dicat,  cum  pastura  per  totum  &  in  omnibus 
locis,  &    secundo    anno   vel    tertio,   in   terra    colenda, 
quando   jacet   ad   waractum,  &   adhuc   idem   erit  ubi 
jacuerit  ita   ut    dicitur,  quia   benfe   poterit   esse   quod 
nunquam  jacebit,  nee  imponitur  ei  necessitas,  qudd  non 
colat:  quia   per  hoc   non  includit  se   quin  possit.     Si 
autem    sic  dicat,  omni   tempore   &    in  omnibus  locis, 
scilicet  quod  secundo  anno  'jaceat  campus  ad  waractum 
vel    incultus    &    apertus,   &   quod  tali    tempore   com- 
muniam  habeat,  tali  tempore  excoli  non  possit  nee  in- 
cludi, &   maximfe  ubi   hoc   facit   longus  usus   vel  con- 
suetudo  k  vicinis  approbata   &  dominis,  quae  pro  lege 
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stood  concerning  a  common  right  of  pasturage,  which 
ought  to  be  common  and  to  belong  to  a  free  tenement, 
that  is,  not  concerning  a  tenement  which  could  be  cul- 
tivated or  is  permissible  to  be  cultivated,  but  not  alto- 
gether so,  or  otherwise,  whilst  it  is  enclosed  or  placed 
under  defence  at  a  certain  time,  or  if  in  each  year  it  can 
be  enclosed  and  placed  under  defence  and  cultivated,  or 
in  some  other  way  it  may  be  enclosed,  unless  the  spe- 
ciality and  mode  of  the  constitution  of  the  servitude 
effects  it,  or  a  long  continuous  or  peaceable  use  of  it. 
The  mode  of  constituting  a  servitude  [is],  as  if  some  one 
should  say,  I  give  you  so  much  land  with  common  of 
pasture  for  so  many  beasts,  &c.  throughout  the  whole  of 
my  land  everywhere,  in  arable  land,  in  meadows  and  in- 
dosures,  and  in  all  places,  and  this  shall  not  be  under- 
stood as  at  all  times,  but  only  at  suitable  times,  to  wit, 
after  the  com  has  been  carried  away,  and  the  hay  raised, 
or  when  the  tenement  lies  uncultivated  and  fallow,  or  if 
he  should  say  expressly  thus,  everywhere,  to  wit,  when 
the  tenement  remains  uncultivated,  &c.,  the  lord  ought 
not  on  that  account  to  be  hindered  from  cultivating  his 
own  land  every  year,  if  he  wishes,  because  he  does  not 
himself  impose  upon  himself  a  servitude,  which  would 
prevent  him  from  doing  so.  But  if  he  shall  say  thus, 
with  pasturage  throughout  the  whole  and  in  all  places, 
and  in  every  second  year,  or  in  every  third  year,  in  the 
tillage  land  when  it  lies  fallow,  and  it  will  be  the  same 
when  it  shall  lie  fallow  so  as  it  is  said,  because  it  may 
weU  be  that  it  will  never  lie  fallow,  nor  is  any  neces- 
sity imposed  upon  him,  that  he  should  not  cultivate, 
because  he  does  not  thereby  include  himself  fix)m  culti- 
vating it.  But  if  he  so  says,  at  aU  times  and  in  all 
places,  to  wit,  that  in  the  second  year  the  land  shall 
lie  fallow  or  uncultivated  or  open,  and  that  at  such 
time  he  shall  have  a  right  of  common,  during  such  time 
it  cannot  be  cultivated  nor  inclosed,  and  chiefly  where 
this  is  sanctioned  by  long  use  and  custom  approved  by 
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observari  debet  inter  tales.    Item  vel  ubi   hoc  fauciat 
vicinitas,    &    sine    constitutione.    Potent    autem    esse 
servitus  personalis   &   realis.    Item  personalis  &   realis 
certis  horis  &  certis  temporibus.     Item  personalis  tapii- 
tum,  &  sic  debetur  personis  &  non  tenementis,  &  qrise 
propria  dici   posset    herbagium.     Item   localis    &    non 
certis  personis,  sicut  alicujus   universitatis,  burgensiiim 
&    civium,  &    omnes    conqueri    possunt   et    mius    sub 
nomine  universitatis.    Et  in   fine  hujus   constitutionis 
notandum,  quod  in  extraneis   personis   prsefertur  usus 
constitutioni,  si  largfe  usi  sunt,  quia   ab  usu   coarctari 
non   debent.    In  propriis   vero    tenementis    praefertur 
Britton  1     constitutio  Usui.    Item  dici  potent  amensuratio,  tam  de 
ii.cKxxvii.  tenemento  qukm  de  pecoribus,  ut  si  quis  uti  et  pascere 
§  ^"  infiA    rationabilia    defensa  iUius   domini,   cujus  fuerit 

tenementimi,    vel    assisa    novae    disseysinse    de    libero 
tenement©,'  quia  aliter  vel  alibi. 


Cap.  XXIX. 

f.  229. 

'  I  Cum  quis  jus  habeat  pascendi  in  alieno  fundo,  ali- 

Dcamcn-  quando  plura  immittit   averia   qu&m  liceat,  aliquando 

suraionc.  Y}xr^  qukm    expediat.     Si  autem  plura  qua  liceat,  ut 

Bntton,u.  .      .     ^        ,   ,     ^                   •        j       «i.                                        •' 

ch.  xxTii.  SI  ei  concedatur  commuma  ad  certum  numerum  aven* 
lleta.262  ^^°^'  ^^^  ^  certum  genus,  vel  quantum  pertinet  ad 
'  tantum  tenementum  in  eadem  villa,  si  plura  immittat 
in  numero  vel  in  genere  qukm  ei  liceat  contra  volun- 
tatem  ejus  cujus  fundus  fuerit,  si  talis  incontinenti 
resistere  non  possit,  competunt  ei  duo  remedia,  secun- 
dtim  qu6d  elegerit,  scilicet  nova  disseysina  pro  ea 
parte  pro  qua  ille  qui  communiam  habet  debitum 
numerum    excedat  vel  genus :    quia  in   hoc  contractat 
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the  neighbours  and  by  the  lords,  which  ought  to  be 
observed  as  law  amongst  such  persons.  Likewise  where 
the  neighbourhood  supports  this,  and  without  any  con- 
stitution. But  a  servitude  may  be  personal  and  real. 
Likewise  personal  and  real  at  certain  hours  and  at  cer- 
tain times.  Likewise  personal  only,  and  so  it  is  due  to 
persons  and  not  to  tenements,  and  which  may  properly 
be  called  herbage.  Likewise  local  and  not  to  certain  per- 
sons, as  of  a  corporation  of  burgesses  or  citizens,  and  all 
may  complain  or  one  [only]  under  the  name  of  the  cor- 
poration. And  at  the  end  of  this  constitution  it  is  to  be 
noted,  that  as  regards  outside  persons  the  usage  is  pre- 
ferred to  the  constitution,  if  they  have  largely  used  it,  in 
for  they  ought  not  to  be  restricted  from  the  use.  But  in 
one's  own  tenements  the  constitution  is  preferred  to  the 
usage.  Likewise  it  may  be  termed  an  admeasurement, 
as  well  of  the  tenement  as  of  the  sheep,  as  if  a  person 
claims  to  use  and  to  feed  within  the  reasonable  fences 
of  the  lord,  whose  tenement  it  is,  or  an  assise  of  novel 
disseysine  concerning  the  fireehold,  because  otherwise,  or 
elsewhere. 

Chapter  XXIX.  ^  ^^^ 

When  a  person  has  a  right  of  pasture  in  another's       i. 
ground,  he  sometimes  sends  in  more  cattle  than  he  is  en-  measure- 
titled  to   do,  and  sometimes   more  than  is   expedient,  ment. 
But  if  he  sends  in  more  cattle  than  he  is  entitled  to,  as 
if  there  be  granted  to  him  a  right  of  common  for  a  cer- 
tain number  of  cattle,  or  for  a  certain  kind,  or  as  much 
as  appertains  to  a  tenement  of  such  a  size  in  the  same 
vill,  if  he  sends  in  more  in  number  or  in  kind  than  is 
allowable  for.  him  against  the  will  of  the  person  whose 
ground  it  is,  if  such  a  person  cannot  forthwith  resist,  he 
is  entitled  to  two  remedies,  according  as  he  shall  choose, 
to  wit,  novel  disseysine  for  that  part  in  respect  of  which 
he,  who  has  a  right  of  common,  exceeds  the  due  number 
or  kind,  because  in  so  doing  he  deals  with  the  tenement 
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tenementum   domini   sui   contra  voluntatem  su^bni,   ac 
sicut  ease  posset,  si  onmino  nuUam  communiam  haberet, 
&  averia  sua   contra  volantatem   domini  sni  per   vio- 
lentiam  immittere  vellet     Competit  etiam  ei  aliud   re- 
medium,  scilicet  quod  per  aliud  breve  id  quod  debltiun 
numerum  vel  genus  excedit  redigatur  ad  licitum  uuuie- 
rum,  &  debitum,  &  mensuram.  Amensuratio  enim   riihil 
aliud    est   ex   virtute  vocabuli,   nisi   ad  mensurana,     & 
subintelligitur  redactio.     Aliis  autem,  qui  communiam 
tantum  habent  in  illo  f  undo,  aliud  remedium  non  com- 
petit   nisi    amensuratio.     Item    si   quis  ,plura    habeat 
qukm   expediat,  locum    habet  amensuratio,    ut   si    cui 
concedatur   talis   communia  ad  omnimoda   averia   sua 
sine  numero  &  aliis  similiter  successive  vel  ad  certum 
numerum  vel  sine   numero,  si  quis  tot    immittat  qu6d 
pastura  omnibus  non  suffidat,  competit  remedium  quod 
id  quod  excedit   &  nocet  redigatur  ad    mensuram,  per 
tale  breve  vie.  directum. 

2.  Rex   vicecomiti   salutem.     Questus    est    nobis   talis, 

miSe  quia  ^^^^  ^'^^   injustfe  superoneraverit  coinunem   pasturam 
saperone-   suam  in  tali  villa,  ita  q  in  ilia   plura  babet  animalia 
comiti^xe^^  pecora,  quam   habere  debet   &  ad  eum  pertinet  ha- 
quendum.    bendum.     Et  ide6  tibi    prsecipimus,  qu6d  just^  &  sine 
BrittoD,  ib.  dilatione    amensuraii   facias   pasturam   illam,  ita  qu6d 
prsedictus   talis   non  habeat    in   ea   plura  animalia  & 
pecora   qu^m  habere  debet  &  ad  eum  pertinet  haben- 
dum secundum  liberum  tenementum   suum  quod  habet 
in    eadem    villa,  &    quod   prsedictus   talis    habeat    in 
pastura  ilia  tot  animalia  &  pecora  quot  habere  debeat,^ 
&i  ad  eum  pertinet  habendum :  ne  amplius,  &c.  de  hoc 
quod  dicit  plura,  scire    debet  quot  habere  debet,  si  ad 
certum  numerum  vel  secundiim  quantitatem  terrae  suae, 
per    hoc    quod    dicit   secundum   liberum    tenementum 

i"debet,"MS.  Bawl.  C.  160, 
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of  his  lord  against  his  will,  and  just  as  it  might  be,  if  hfe 
had  no  right  of  common  at  all,  and  chose  to  send  in  his 
cattle  by  violence  against  the  will  of  his  lord.  He  is  en- 
titled also  to  another  remedy,  to  wit,  that  what  exceeds 
the  due  jiumber  or  kind  shall  be  reduced  to  the  allowable 
and  due  number  and  measure.  For  admeasurement  is 
nothing  else  from  the  composition  of  the  word  than  "  to 
"  measure  "  (ad  mensuram),  the  word  "  reduction  "  (re- 
dactio)  being  understood.  But  to  others  who  have  only 
a  right  of  common  in  that  ground,  no  other  remedy  is 
allowed  than  admeasurement.  Likewise  if  a  person  has 
more  cattle  than  is  expedient,  admeasurement  is  appli- 
cable, as  if  any  one  has  a  grant  of  a  right  of  common 
for  his  cattle  of  every  kind  without  number,  and  others 
similarly  successively,  or  for  a  certain  number  or  with- 
out number,  if  a  person  sends  in  so  many  that  there  is 
not  suflScient  pasture  for  all,  the  proper  remedy  is  that 
what  exceeds  and  is  hurtful  should  be  reduced  to  mea- 
sure by  a  writ  of  this  kind  directed  to  the  viscount. 

The  king  to  the  viscount  greeting.     Such  a  person  has        2. 
complained  to  us,  that  so-and-so  has  unjustly  overbu^-i^JJ^J^_ 
dened  his  common  pasture  ground  in  such  a  vill,  so  that  fore  a  per- 
he  has  more  animals  and  sheep  on  it  than  he  ought  to  overbur- 
have,  and  than  appertains  to  him  to  have.     And  accord-  dened"  to 
ingly  we  enjoin  you,  that  justly  and  without  delay  you  tedTy  the 
cause  to  be  admeasured  that  pasture  ground,  that  the  viscount, 
aforesaid  so-and-so  shall  not  have  in  it  more  animals  or 
sheep  than  he  ought  to  have  and  than  appertains  to  him 
to  have  according  to  his  free  tenement,  which  he  has  in 
the  same  vill,  and  that  so-and-so  aforesaid  shall  have  in 
that  pasture  ground  so  many  animals  and  sheep,  as  he 
ought  to  have  and  as  appertains  to  him  to  have  ;  and  no 
more  &c.     If  he  says  he  ought  to  have  more,  he  ought 
to  know  how  many  he  ought  to  have,  if  up  to  a  certain 
number  or  according  to  the  quantity  of  his  land,  that  is 
according  to  the  quantity  of  the  free  tenement  which  he 
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quod  habet  in  prsedicta  villa,  &  unde  si  tenens  dicere 
possit  quod  plura  habere  debeat,  licebit  ei 

3.  Officium  verb  viceoomitis  est,  qu6d  accepto  brevi,  in 

^^^^^  propria  persona  sua  accedat  ad  locum  in  quo  petitur 
in  brevi  communia,  &  ibi  conveniri  faciat  hundredum  &  omnes 
Buratione.  ^^^^  amensuratio  ilia  tangit,  &;  in  prsesentia  utriusque 
partis  (si  sumonitioni  interesse  velint)  &  quae  rationes 
suas  &  responsiones  praetendant,  per  sacramentum  vici- 
norum,  per  quos  rei  Veritas  melius  sciri  poterit,  &  per 
inspeetionem  chartarum  &  instrumentorum  diligenter 
inquirat,  quot  averia  &  animalia  ille  de  quo  queritur 
habere  debeat  per  constitutionem  servitutis,  vel  ex 
causa  donationis,  vel  ratione  tenemeti  sui,  vel  ex  vici- 
nitate  vel  per  logum  usum.  Item  si  sine  numero  & 
ubique,  tunc  inquirat  ad  quot  averia  sufficiat  pastura 
ilia,  &  quot  sustinere  possit  secundiun  tempus  feoffa- 
f.  229  b.  menti,  &  secundtmi  tempus  constitutionis  servitutis,  [ut 
si  tunc  sufficients  fuerit  omnibus  qui  ibi  communicare 
deberent.  Et  si  postmodum  effecta  sit  insuffidens  per 
superonerationem,  vel  per  novum  feoffamentum,  &  per 
quod  alii,  qui  communicare  debent  ratione  primi  feoffa- 
menti,  communiam  suam  amittant  in  parte  vel  in  toto, 
ut  sic  omnibus  examinatis,  procedat  amensuratio,  & 
quod  superfluum  fuerit  redigatur  ad  mensuram.  Est 
enim  modus  &  mensura  &  fines  certi,  ultra  quae  citra 
quae  nequit  consistere  rectum.  Item  notandum  quod 
communicantibus  contra  dominum  tenementi  duo  com- 
petunt  remedia  de  superoneratione :  vel  amensuratio, 
vel  assisa  novje  disseysinae  de  communia  pasturae.  Si 
autem  communia  per  superonerationem  in  parte  amit- 
tatur  vel  in    toto,  eodem  modo  sicut  domino  competit 
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has  in  that  vill,  and  hence  if  the  tenant  can  say  that  he 
ought  to  have  more,  it  shall  be  allowable  to  him. 

But  the  office  of  the  viscount  is,  that  having  received  of  the  of- 
the  writ,  he  should  in  his  own  person  go  to  the  place  in  fice  of  the 
which  the  right  of  common  is  claimed,  and  there  cause  j2^°^\ 
the  hundred  and  all,  whom  that  admeasurement  affects,  of  ad- 
to  be  convened,  and  in  the  presence  of  both  parties,  if  mcDt!"^ 
they  are  willing  to  be  present  at  the  summoning,  and 
who  may  set  out  their  reasons  and  replies,  by  the  oath  of 
their  neighbours,  through  whom  the  truth  of  the  fact 
may  be  better  known,  and  by  the  inspection  of  deeds 
and  instruments  he  should  inquire  diligently,  how  many 
cattle  and  animals  he,  of  whom  complaint  is  made,  ought 
to  have  according  to  the  constitution  of  the  servitude,  or 
by  reason  of  a  donation,  or  in  regard  of  his  tenement,  or 
from  vicinity,  or  through  long  usage.  Likewise  if  with- 
out number  and  everywhere,  then  let  him  inquire  for 
how  many  cattle  that  pasturage  suffices,  and  how  many 
it  can  support  according  to  the  time  of  the  feoffment  and 
according  to  the  time  of  the  constitution  of  the  servitude,  ^-  239  b. 
as  if  at  that  time  there  has  been  sufficient  for  all  who 
ought  to  have  right  of  common.  And  if  it  has  been  sub- 
sequently rendered  insufficient  by  overburdening  or  by 
a  new  feoffment,  and  through  which  those,  who  ought  to 
enjoy  a  right  of  common  by  reason  of  the  first  feoffment, 
are  losing  their  common  in  part  or  in  whole,  and  so  after 
everything  has  been  examined,  let  the  admeasurement 
proceed,  and  let  what  is  superfluous  be  reduced  within 
measure.  For  there  is  a  mean  and  a  measure,  and  cer- 
tain limits,  beyond  which  and  within  which  right  can- 
not consist.  Likewise  it  is  to  be  noted  that  commoners 
have  two  remedies  against  the  lord  of  the  tenement  for 
overburdening :  either  an  admeasurement,  or  an  assise  of 
novel  disseysine  concerning  a  common  right  of  pasture. 
But  if  the  enjoyment  of  common  is  lost  either  in  part  or 
in  whole  by  overburdening  the  pasture,  in  the  same  way 
as  in  the  case  of  the  lord  they  are  entitled  to  a  remedy 
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contra  eo3  de  superoneratione  contra  voluntatem  suam 
ut  supra  dictum  est,  &  eodem  modo  plures  communi- 
cantes  eadem  habent  remedia  inter  se,  si  aliquis  eorum 
Britton,  ii.  superoneraverit  Item  plures  heeredes  &  participes  si 
ch.  xxvii.  aliquam  partem  tenement!  sui  relinquerint  ^  ad  pasturam 
in  communi,  si  unus  vel  quidam  superoneraverint, 
qudd  locum  habeat  amensuratio  vel  assisa  novas  dis- 
seysinae,  non  de  communia  pasturae  sed  de  libero 
tenementOj  ac  si  unus  sive  alius  aliquid  sibi  velit 
appropriare.  Item  si  sit  aliquis  qui  pasturam  velit 
superonerare  aliter  qu&m  liceat  vel  expediat,  vel  aliter 
qukm  pater  vel  mater  vel  alius  antecessor  fecerit,  fiat 
amensuratio  per  tale  breve. 

4.  Rex  vicecomiti   salutem.     Si   A.  fecerit  te   securum, 

Coram  jus-  ^j^  clamore   &c.  tunc  sumoneas  per  bonos   sumonitores 

breve  do     B.  quod  sit  coram  justiciariis  ad  primam  assisam  osten- 

eodem.       gurus  quare   superonerat   communem  pasturam,  &  bru- 

erum  in  tali  villa,  quae  pertinet  ad  liberum  tenementum 

suum   in   eadem  villa,    vel   in   alia,  &   aliter  qukm  C. 

pater  ipsius  B.  cujus  haeres  ipse  est  facere  consuevit,  & 

habeas   ibi,   &c.     Et   procedatur  eodem   modo  per   hoc 

breve  quo  supra  &  summaria  fiat  inquisitio  htc  &  ibi, 

scundilm    quod    in    foro    ecclesiastico    fieri    debet    de 

bastardia. 


Cap.  XL. 
1. 
Depiacito,      jfon  semper  debetur  servitus  praediis   vicinorum   ex 

consensu  &  constitutione  dominorum,  ut  si  quis  habeat 

communiam  pasturae  &  jus   pascendi    in  fundo  alieno 

sed    ex    negligentia    &    dissimulatione    vicini    propter 

usum  tantum,  &  talis  seysina  magis  habet  substantiam 

ex  tempore  quim  ex  jure,  &  ideo  absurdum  erit  om- 

i  "  reliquerint,"  MS.  Bawl.  C.  160. 
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against  those  who  overburden  it  against  their  will,  as 
above  said,  and  in  the  same  way  several  commoners  have 
the  same  remedies  amongst  themselves,  if  any  of  them 
has  overburdened  it.  Likewise  several  heirs  and  par- 
ceners, if  they  have  left  any  part  of  their  tenement  for 
pasturage  in  common,  if  one  or  more  have  overburdened 
it,  that  an  admeasurement  or  an  assise  of  novel  dissey- 
sine  shall  take  place,  not  concerning  the  common  right 
of  pasture,  but  concerning  the  free  tenement,  as  if  one  or 
the  other  wished  to  appropriate  it  to  himself.  Likewise 
if  there  be  any  one,  who  wishes  to  overburden  the  pas- 
turage otherwise  than  is  allowable  or  is  expedient,  or 
otherwise  than  his  father  or  mother  or  other  ancestor 
has  done,  let  an  admeasurement  be  made  by  such  a  writ. 

The  king  to  the  viscount  greeting.      If  A.  has  given        4. 
you  security  concerning:  his  complaint  &c.,  then  summon  Awritcon- 
by  good  summoners  B.  that  he  appear  before  the  justices  the  same 
at  the  first  assise  to  show  why  he  has  overburdened  the  ^^^iaries 
common  pasture  ground  and  the  heath  in  suc^h  a  vill, 
which  appertains  to  his  free  tenement  in  the  same  vill, 
or  in  another,  and  otherwise  than  C.  the  father  of  the 
same  B.,  whose  heir  he  is,  was  accustomed  to  do,  and  have 
there  &c.      And  let  the  proceedings  be  under  this  writ 
the  same  as  above,  and  let  a  summary  inquisition  be 
made  here  and  there,  according  to  what  ought  to  be  done 
in  the  ecclesiastical  court  in  a  case  of  bastardy. 


Chapter  XL. 

A  servitude  to  the  lands  of  neighbours  is  not  always        1. 
due  to  them  from  the  consent  and  appointment  of  the  ^  (^o^^^ 
lords,  as  if  a  person  has  a  community  of  pasture  and  a  jore- 
right  of  feeding  on  another  person's  ground,  but  from 
the  negligence  and  dissimulation  of  a  neighbour  on  ac- 
count of  user  only,  and  such  a  seysine  has  its  substance 
more  in  time  than  in  right,  aikd  accordingly  it  will  be 
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nino  qu5d  cum  tali  remaneat  possessio,  ctun  semel  per 
assisam  acquisita  fuerit,  nisi  doceat  de  jure  suo.  Sed 
pritis  videndum  est  cui  competat  hajc  actio.  Et  sci- 
endum qu6d  non  potest  quis  alium  implacitare  per 
hoc  breve  (Quo  jure)  nisi  capitalis  dominus  totius 
manerii  vel  villse,  in  qua  petitur  communia,  vel  ali- 
f.  230.  cujus  partis,  vel  qudd  sint  de  diversis  baroniis,  vel 
diversis  feodis,  vel  diversis  feoffamentis,  &  ita  qu6d 
dominus  qui  petit,  &  ille  k  quo  petitur  jura  sua  ha- 
beant  separata,  scilicet  tenementa  diversa  &  diversas 
pasturas,  secundtim  quod  pastura  larg^  se  habuerit  vel 
strict^.  Si  autem  plures  feoffati  fuerint  ab  uno  do- 
mino in  uno  manerio  ^el  in  una  villa,  non  competit 
eis  tale  breve  vel  talis  actio,  cilm  inter  vicinos  rectfe 
loquendo  de  eadem  baronia  &  eodem  feodo,  vicinitas 
potiCls  dici  debet  qukm  communia  debita,  ut  si  dica- 
tur,  si  unus  communicet  cum  vicino  &  vicinus  cum  eo, 
&  si  non,  non.  Ciim  igitur  quis  per  judicium  seysi- 
nam  suam  recuperaverit  per  assisam  propter  usum, 
amittere  debet  illam,  nisi  doceat  quo  jure  illam  exigat 
per  hoc  breve,  &  potent  unus  dominus  capitalis  vel 
Britton,  ii.  plures  placitare  versus  unum  dominum  capitalem  vel 
cb.xxviii.  plurcs,  sive  tenementa  habeant  in  diversis  villis  vel  in 

§  2  r  ' 

una,  dum  tamen  ibi  sint  diversse  baronise  &  diversa 
feoda. 

2.  Rex  vicecomiti  salutem.     Si  talis  fecerit  te  securum 

Breve,  quo  ^q^  ^^u^q   summoneas   talem   qudd   sit   &c.   ostensurus 

exigatcom-  quo  jure   exigit  commumam   pastures  m  terra  ipsius 

nmniam      i^jjg  ^  ^^  villa,  desicut  ille  talis  nullam  communiam 
pasturec. 

habet  in  terra  ipsius  talis  in  alia  tali  villa,  nee  idem 
talis  servitium  ei  facit  quare  communiam  in  terra  sua 
habere  debeat  (ut  dicit),  &  habeas,  &c.  In  quo  casu, 
ciim  talis  sumonitus  fiierit,  potest  se  essoniare  ad  pri- 
mum   diem,  &   eodem   modo   querens   si   voluerit.     Si 
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altogether  absurd  that  possession  should  remain  with 
such  a  person,  when  it  has  once  been  acquired  by  an 
assise,  unless  he  shows  his  right.  But  we  must  first  see 
who  is  entitled  to  this  action.  And  it  is  to  be  known 
that  a  person  cannot  implead  another  by  this  writ  (Quo 
jure)  except  he  is  the  chief  lord  of  the  whole  manor  or 
vill,  in  which  the  right  of  common  is  claimed,  or  of  some 
part  of  it,  or  that  they  are  of  different  baronies,  or  of  f.  230. 
different  fees,  or  of  different  feoffments,  and  so  that  the 
lord  who  claims,  and  he  from  whom  the  claim  is  made, 
have  their  rights  separate,  to  wit,  diverse  tenements  and 
diverse  pastures,  according  as  the  pasturage  is  of  an 
extensive  or  narrow  description.  But  if  several  persons 
have  been  enfeoffed  by  one  lord  in  one  manor  or  in  one 
vill,  they  are  not  entitled  to  such  a  writ  or  to  such  an 
action,  since  between  neighbours,  rightly  speaking,  of 
the  same  barony  and  the  same  fee,  it  ought  to  be  called 
vicinage  rather  than  common,  as  if  it  be  said  if  one  com- 
mons with  a  neighbour  and  a  neighbour  [in  return]  with 
him,  and  if  not,  not.  When  therefore  any  one  by  a  judg- 
ment has  recovered  his  seysine  by  an  assise  on  account 
of  user,  he  ought  to  lose  it,  unless  he  can  show  by  what 
right  he  exacts  it  through  this  writ ;  and  one  chief  lord 
or  more  may  implead  one  chief  lord  or  more,  whether 
they  have  tenements  in  diverse  vills  or  not,  provided 
there  are  there  diverse  baronies  and  diverse  fees. 

The  king  to  the  viscount  greeting.     If  such  a  person        2. 
has  given  security  &c.,  then  summon  so-and-so  that  he  ^^^t 
be  present  &c  to  show  by  what  right  he  exacts  common  right  a  per- 
of  pasture  in  the  land  of  such  person  in  such  a  vill,  since  a^^mmon 
so-and-so  has  no  common  of  pasture  in  the  land  of  such  of  pasture, 
person  in  another  such  vill,  nor  does  so-and-so  do  any 
service  to  him  wherefore  he  ought  to  have  common  of 
pasture  in  his  land  (as  he  says),  and  have  there  &c.     In 
which  case,  when  so-and-so  has  been  summoned,  he  may 
essoin  himself  on  the  first  day,  and  in  the  same  manner 
the  claimant,  if  he  wishes.     But  if  he  has  not  come  nor 
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autem  non  venerit  nee  se  essoniaverit,  attachietur  sic- 
ut  in  personal!  aetione:  quia  hie  non  petitur  pastura 
sicut  per  breve  de  recto,  ut  inM  dicetur.  Si  autem 
venerit,  poterit  docere  quo  jure  communiam  petat,  ut 
si  simul  communicaverint,  scilicet  unus  cum  alio  de 
Britton,  ib,  communi  consensu  ab  antiquo.  CiXm^  autem  post  ora- 
§®*  nes  districtiones  semel  comparuerit,  tune  statim  inqui- 

ratur  k  justiciariis  si  implacitatus  communiam  clamat, 
&D  respondere  potest  qu6d  nuUam,  vel  quod  pasturam 
clamat,  &  tune  inquiratur  qualem,  &  specificata  com- 
munia,  extunc  procedatur  sicut  per  breve  de  recto,  & 
si  extunc  defaltam  fecerit,  capiatur  pastura  in  manum 
domini  regis,  donee  comparuerit  per  parvum  cape,  & 
sic  amitti  possit  de  facili,  &  hoe  ita,  si  nulla  praeces- 
sit  assisa  novae  disseysinae ;  &  si  praecessit  recenter, 
tunc  videri  poterit  per  assLsam  quae  &  qualis  fuerit 
communia  pasturse,  quae  petitur.  Item  qu6d  servitium 
Britton,  ib.  ei  f accret  certum  scilicet  tale  vel  tale.  Servitium 
§ '''  autem   multiplex   esse    poterit,   in   denariis,   mensuris, 

falcationibus,  arruris,  operibus,  consuetudinibus,  &  prae- 
stationibus  variis,  dum  tamen  certis  &  determinatis,  & 
certis  temporibus  &  terminis,  dum  tamen  non  ad  vo- 
luntatem  accipientis  indeterminate,  aliquando  plus  ali- 
quando  minus:  quia  si  ita  esset,  ibi  esset  potiiis  pre- 
cium  pro  herbagio  quam  communia.  Si  autem,  ctmi 
jus  non  habeat  pascendi,  herbam  paverit  per  eschapium 
vel  cum  warda  facta,  &  propter  hoe  denarios  dederit 
vel  servitium  fecerit,  hoc  erit  potitis  emenda  pro  trans- 
gressione,  qukm  servitium  pro  communia.  Item  si  viei- 
nitas  vel  servitium  non  intervenerint,  docere  oportet 
Azo,  59,  intervenisse  donationem  &  titulum.  Item  docere  opor- 
tet longum  tempus  &  longum  usum,  ilium  videlicet 
qui    excedit  memoriam   hominum,   tale    enim   tempus 
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has  essoined  himself,  he  shall  be  attached  as  in  a  per- 
sonal action,  because  in  this  case  pasture  is  not  claimed 
as  by  a  writ  of  right,  as  will  be  explained  below.  But 
if  he  has  come,  he  may  show  by  what  right  he  claims 
common  of  pasture,  as  if  they  have  commoned  together, 
to  wit,  one  with  the  other  by  common  consent  from  an- 
cient time.  But  when  after  all  distraints  he  has  once 
appeared,  then  let  it  be  forthwith  inquired  by  the  justi- 
ciaries, if  the  party  impleaded  claims  a  right  of  common, 
and  he  may  answer  that  he  does  not,  or  that  he  claims 
pasturage,  and  then  let  it  be  inquired  what  sort  of  com- 
mon, and  the  common  having  been  specified,  then  let 
proceedings  be  taken  as  in  a  writ  of  right,  and  from 
that  time  if  he  makes  default,  let  the  pasture  be  taken 
into  the  hand  of  the  lord  the  king  by  the  little  cape 
until  he  has  appeared,  and  so  it  may  be  easily  lost,  and 
this  in  such  manner,  if  no  assise  of  novel  disseysine  has 
preceded ;  but  if  it  has  recently  preceded,  then  it  may 
be  seen  from  the  assise  what  and  what  sort  of  common 
of  pasture  it  is,  which  is  claimed.  Likewise  that  he  has 
done  him  a  certain  service,  to  wit,  of  this  kind  or  of 
that  kind.  But  a  service  may  be  of  many  kinds,  in 
money,  measures,  reapings,  ploughings,  workings,  cus- 
toms, and  various  lendings,  provided  they  are  certain 
and  determinate,  and  at  certain  times  and  terms,  pro- 
vided they  are  not  at  the  ple,asure  of  the  receiver 
indeterminately,  sometimes  more  and  sometimes  less ; 
because  if  it  were  so,  it  would  rather  be  a  price  for  the 
herbage  than  a  right  of  common.  But  if  when  he  had 
no  right  of  feeding  on  the  grass  he  has  fed  on  the  sly 
or  with  a  guard  kept,  and  on  such  account  he  has  given 
money  or  has  done  a  service,  this  will  rather  be  an 
amends  for  a  trespass  than  service  for  commonage. 
Likewise  if  vicinity  or  a  service  has  not  intervened,  he 
ought  to  show  that  a  donation  and  a  title  have  inter- 
vened. He  ought  likewise  to  show  long  time  and  long 
user,  such  for  instance  as  exceeds  the  memory  of  man, 
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f.  230  b.  suffidat  pro  jure,  non  quia  jus  deficiat,  sed  quia  actio 
deficit  vel  probatio.  Item  sufficit  pro  jure,  si  ille  de 
quo  queritur  docere  possit,  qudd  aliquando  simul  com- 
municaverint,  licet  nunc  non  communicent,  ut  si  que- 
rens  per  negligentiam  suam  vel  suorum  communiam 
suam  amiserit,  ut  si  vicinus  partem  suam  excoluerit 
&  appropriaverit,  qu6d  vicinus  sibi  &  negligenti»  suae 
merito  poterit  imputare.  Ciim  autem  querens  ad  ob- 
jecta  respondeat  contrarium  vel  diversum,  hoc  per 
patriam  in  modum  inquisitionis  declarabitur,  s.  per 
haec  verba.  Si  talis  querens  &  homines  sui  &  ille  de 
quo  queritur,  &  homines  sui  de  tali  villa  semper  simul 
communicare  solent  in  tali  loco  &  tali.  Item  si  tale 
servitium  fecerint  &  tale  &c.  Item  si  taUs  k  tali 
tempore  quo  non  extat  memoria  semper  pacified  habuit 
communiam  &c.  Item  si  taliter  feo£&tus  fuit  (ut 
dicit)  cum  communia  pasturse.  Item  si  illam  emit  &c., 
&  infinitae  sunt  causae  quare  communiam  &c.  Et  se- 
cundtlm  qu5d  per  patriam  probatum  fuerit  amittetur 
Britton,  ib,  communia  vel  retinebitur.  Et  notandum,  qu6d  si 
§  ^^'  tenementa  talium  sint  in  eadem  baronia  &  de  eodem 
feodo  &  in  una  villa,  non  poterit  quis  communiam 
dedicere  inter  vicinos  propter  vicinitatem,  nisi  hoc 
fadat  aliquod  speciale,  ut  de  termino  P.  anno  xv.  in 
com  Buck.  Item  si  recognitum  sit  in  judicio  ab  eo 
qui  communiam  clamat,  quod  tenens  terram  in  qua 
comunia  petitur  illam  includere  possit,  &  arare  &  in 
ea  sedificare  vel  aliquid  facere  pro  voluntate  sua,  cadit 
breve  Quo  jure:  ut  de  termino  S.  Michaelis,  anno 
septimo  incipiente  octavo,  in  principio  rotuli.  Item  si 
ponere  possit  tenens  implacitatus  in  magnam  assisam 
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for  such  a  time  suffices  for  right,  not  because  right  fails,  f.  sso  b. 
but  because  an  action  fails  or  proof.  Likewise  it  suffices 
for  right,  if  he  about  whom  complaint  is  made  can  show 
that  they  have  once  commoned,  although  they  do  not 
now  common,  as  if  the  claimant  by  the  negligence  of 
himself  or  of  his  people  has  lost  his  right  of  common, 
as  if  his  neighbour  has  cultivated  and  appropriated  his 
part,  which  his  neighbour  may  deservedly  impute  to 
himself  and  to  his  own  negligence.  But  when  the 
claimant  replies  what  is  contrary  or  diverse  to  the  objec- 
tions, this  shall  be  declared  through  the  country  in  the 
manner  of  an  inquisition,  to  wit,  by  these  words.  If 
so-and-so,  the  complainant  and  his  people,  and  the  per- 
son against  whom  the  complaint  is  made  and  his  people 
of  such  a  vill  have  always  been  accustomed  to  common 
together  in  such  and  such  a  place.  Likewise  if  they 
have  done  such  and  such  service.  •  Likewise  if  so-and-so 
from  such  a  time  beyond  memory  has  always  had  peace- 
ably right  of  common,  &c.  Likewise  if  he  has  been  en- 
feoffed in  such  manner  (as  he  says)  with  a  common  right 
of  pasture.  Likewise  if  he  has  purchased  it ;  and  there 
are  infinite  reasons  why  he  should  have  a  right  of  com- 
mon. And  according  to  what  has  been  proved  by  the 
country  his  right  of  common  shall  be  lost  or  retained. 
And  it  is  to  be  noted,  if  the  tenements  of  such  persons 
are  in  the  same  barony  and  in  the  same  fee  and  in  the 
same  vill,  a  person  cannot  gainsay  a  right  of  common 
between  neighbours  on  account  of  vicinity,  unless  he  do 
this  under  some  special  saving,  as  in  Easter  term,  in  the 
fifteenth  year,  in  the  county  of  Buckingham.  Likewise 
if  it  be  recognised  in  the  judgment  by  him  who  claims 
a  right  of  common,  that  the  tenant  of  the  land  in  which 
the  common  right  is  claimed  may  enclose  it  and  plough 
it  and  build  on  it,  or  do  anything  according  to  his  plea- 
sure, the  writ  of  Qvx)  jure  fails :  as  in  St.  Michael's 
term,  in  the  seventh  and  eighth  years,  at  the  beginning 
of  the  rolL    Likewise  the  tenant,  if  he  is  impleaded, 
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ad  recognoscendum  utrum  ipse  majus  jus  habeat  te- 
nendi  terrain  suam,  sive  4;enementum,  sive  eommiiniam, 
qu&,m  idem  petens  ibi  habere  &  clamare  possit,  qukn 
ille  qui  petit  habendi  communiam  pasturse  in  eadem 
sicut  illam  petit,  vel  e  contri.  Et  notandum,  qu6d  si 
quis  de  communia  pasturse  suae  fuerit  disseysitus,  & 
perquisiverit  sibi  per  breve  de  nova  disseysina,  &  ille 
disseysitor  incontinenti  sibi  perquisiverit  per  breve 
Quo  jure,  semper  procedet  assisa  de  disseysina  sicut 
in  aliis  placitis^  ut  secundiim  quod  seysina  querenti 
remanserit  vel  non,  proeedat  placitum  per  breve  Quo 
jure,  vel  non  procedet:  ut  de  termino  P.  anno  decimo 
octavo  in  com  Sussex,  inter  Simonem  de  la  Pynd  & 
Johannem  Kynelworth  &  alibi.  Eodem  vero  mode 
fieri  posset  (ut  prsedictum  est)  de  omni  genere  com- 
munise  quae  in  alieno  haberi  potest,  si  hoc  esset  in 
usu,  qu6d  amittere  deberet  quis  possessionem,  nisi  do- 
cere  posset  de  jure.  Ctim  autem  recognitum  sit  & 
convictum  per  juratam  vel  alio  modo,  quod  summoni- 
tus  nuUam  communiam  habere  debeat,  tunc  habebit 
querens  pacem  per  tale  breve,  Rex  vie  salutem.  Scias 
qu5d  ctim  A.  summonitus  esset  in  curia  nostra,  &c  ad 
respondendum  B.  quo  jure  ipse  communiam  damat  in 
terra  ipsius  B.  in  tali  villa  desicut  idem  B.  nullam 
communiam  habuit  in  terra  ipsius  A.  in  eadem  villa 
vel  in  alia  tali  villa,  nee  idem  A.  ei  servitium  fecit, 
quare  communiam  habere  debuit.  Idem  A.  venit  hie 
in  eadem  curia,  &  auditis  partium  hinc  inde  interro- 
gationibus  et  responsionibus,  tandem  consideratum  est 
in  eadem  curia  nostra  &c.  coram  eisdem  justitiariis 
f.  231.  nostris,  qu6d  prsedictus  A.  nullam  communiam  habere 
poterit  vel  exigere  in  terra  ipsius  B.  in  prsedicta  villa 
sine  volimtate  ipsius  B.  Et  ideo  tibi  praecipimus,  qu6d 
eidem  B.  terram  suam  in  prsedicta  villa  de  N.  in  pace 
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may  put  himself  upon  the  great  assise  to  recognise 
whether  he  has  a  greater  right  to  hold  his  land  or  his 
tenement,  or  his  common,  than  the  party  claiming  can 
there  have  or  claim,  than  he  who  claims  to  have  a  com- 
mon right  of  pasturage  in  the  same  such  as  he  claims, 
or  the  contrary.  And  it  is  to  be  noted,  that  if  a  person 
has  been  disseysed  of  his  common  right  of  pasturage, 
and  has  provided  himself  with  a  writ  of  novel  disseysine, 
and  the  disseysor  has  forthwith  provided  himself  with  a 
writ  of  Qvx)  jure,  the  assise  of  disseysine  shall  always 
proceed  as  in  other  pleas,  that  according  as  the  seysine 
has  remained  with  the  claimant  or  not,  the  plea  by  the 
writ  of  Quo  jure  shall  proceed  or  not,  as  in  Easter  term, 
in  the  eighteenth  year,  in  the  county  of  Sussex,  between 
Simon  de  la  Pynd  and  John  Kynelworth,  and  elsewhere. 
But  in  the  same  way  it  may  be  done  (as  above  said)  in 
regard  to  every  kind  of  common,  which  may  be  had  in 
another  person's  ground,  if  it  be  in  use  that  a  person 
ought  to  lose  possession,  unless  he  can  show  his  right. 
But  when  it  has  been  recognised  and  convicted  by  a 
jury  or  in  some  other  manner,  that  the  party  summoned 
ought  to  have  no  right  of  common,  then  the  claimant 
shall  have  peace  by  a  writ  of  this  kind.  The  king  to 
the  viscount  greeting.  Know  that  when  A.  was  sum- 
moned in  o\ir  court,  &c.,  to  answer  to  B.  by  what  right 
he  claims  common  in  the  land  of  B.  in  such  a  vill,  since 
B.  has  no  right  of  common  in  the  land  of  A.  in  the  same 
vill  or  in  another  such  vill,  nor  has  A.  done  for  him  any 
service  wherefore  he  ought  to  have  a  right  of  common. 
The  said  A,  came  here  into  court,  and  the  interrogatories 
or  answers  of  the  parties  on  one  side  and  the  other 
having  been  heard,  it  was  at  last  resolved  in  our  said 
court  and  before  our  said  justiciaries,  that  the  aforesaid 
A.  had  no  right  of  common  nor  could  exact  it  in  the  f.  231. 
land  of  the  said  B.  in  the  aforesaid  vill  without  the  con- 
sent of  the  said  B.  And  therefore  we  enjoin  you,  that 
you  cause  the  said  B.  to  have  the  peaceable  enjoyment 
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habere  fiwias,  ita  qu6d  preedictus  A.  nullam  ibi  com- 
mimiam  babeat  sine  voluntate  ipsius  B.    Teste  &c. 


Cap.  XLL 

1.  Dictum   est   supra   de   communia    pasturse    &   jure 

ma^"ha-  P*''®^^^  ^  alieno,  nunc  autem    dicendum  est  de  alia 

bendira-    communia,  secundiun  quod   larg^  se  habeat  una  cum 

estoveiium  ^^  ^^^  ^^  pastum  sed  ad  commoditatem  aliam,  ut  si 

in  fando     quis   habere   debeat   in  fundo   alieno  jus   secandi  vel 

boscw  ct     falcandi  in  foresta  vel  bosco  alicujus,  vel  aliis  vastitati- 

braeriis  et  bus  ad  ratlouabile  estoverium  suum,  sedificandi  scilicet, 

vaatirali-   claudeudi,  &   ardendi,  &   alia  quidem   quae  necessaria 

cujuB.        sunt,  secundjim   constitutionem   servitutis  in  plus  vel 

minus,  in   qua   quidem    constitutione   oportet  modum 

Britton,ii.  attendere,    ut    estoverium    sit    rationabile    secundiim 

§  1.""'    quantitatem  bosci  vel  vasti  in  quo  fuerit  servitus  con- 

stituta,  secundiim  quod   fuerit  ampla  vel   parva,  sicut 

illam  petit  vel  e  contra.    Item  quantitas  tenementi,  ad 

quod  debetur  ilia  servitus,  &  sic  oportet  omnia  ponde- 

rare,  qu5d  non  excedant  modum   nee   minuantur,  sed 

qudd   omnia  permaneant   in   mensura.     Et  si  aliquis 

ipsorum  modum  excedere  voluerit  vel  minuere,  scilicet 

ille   ad   quem   servitus   pertinet  plus   capiendo  qu&m 

ratio  permittat  vel  qukm  liceat,  &  sic  fadat  vastum  & 

destructionem,  dominus   ille,  cujus  fundus   fuerit,  pto- 

curet  amensurationem,  vel   agat   de  transgressione  vel 

disseysina.     Et  eodem  modo   ille   cui  servitus  debetur, 

si  per  dominmn   fundi   ndnuatur  vel   omnin6  toUatur, 

agat  ad  hoc  per  breve,  q  ei  uti  liceat  plenfe  vel  salte 
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of  his  land  in  the  aforesaid  vill  of  N.,  so  that  the  afore- 
said A,  shall  have  no  common  therein  without  the  con- 
sent of  B.    Witness  &c. 


Chapter  XLI. 

We  have  spoken  above  of  common  of  pasture  and  the       *• 
right  of  pasturage  on  another  person's  ground,  now  we  mon  right 
must  speak  of  other  rights  of  common  according  to  what  of  having 

rc&flOD&ulo 

may  exist  extensively  together  with  another  person  not  estovere  in 
for  feeding  but  for  other  conveniences,  as  if  a  person*® 8^°^ 
ought  to  have  a  right  in  another  person's  ground  of  in  his 
cutting  or  lopping  in  the  forest  or  wood  of  flJ^other*  teShs  imd 
or  in  other   waste  places  for  reasonable   estovers  for  other  of 
the  purpose  of  building,  to   wit,  of  enclosing  and  of^^^*®** 
burning,  and  certain  other  things  which  are  necessaries, 
according  to  the  constitution  of  the  servitude  for  more 
or  for  less,  in  which  constitution  indeed  it  is  incumbent 
to  observe  moderation,  that  the  estover  shall  be  reason- 
able according  to  the  quantity  of  the  wood  or  the  waste 
in  which  that  servitude  is  appointed,  according  as  it  is 
great  or  small,  as  he  claims  it,  or  the  contrary.    Likewise 
the  quantity  of  the  tenement,  to  which  that  servitude 
is  due,  and  so  it  is  incumbent  to  weigh  everything  that 
they  do  not  exceed  moderation,  nor  are  diminished,  but 
that  all  things  remain  in  [due]  measure.    And  if  any  one 
of  them  wishes  to  exceed  moderation  or  to  diminish,  to 
wit,  he  to  whom  the  servitude  appertains  by  taking  more 
than  reason  permits  or  than  is  allowable,  and  so  causes 
waste  and  destruction,  let  the  lord  whose  ground  it  is 
procure  an  admeasurement,  or  bring  an  action  for  trespass 
or  for  disseysine.     And  in  the  same  way  he  to  whom  the 
service  is  due,  if  it  be  diminished  or  altogether  taken 
away  by  the  lord  of  the  ground,  let  him  proceed  by  a 
writ  that  he  may  be  allowed  to  enjoy  it  fully  or  at  least 
conveniently,  and  by  this  writ  directed  to  the  viscount 
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commodfe,  &  per  hoc  breve  vie.  directum  q  vocal  jas- 
ticies,  q  tale  est.  Bex  vie.  salute.  Prsecipimus  tibi  q. 
justicies  talem  g  justd  &c.  permittat  talem  habere 
rationabile  estoverium  suu  in  bosco  suo  de  tali  villa^ 
q  habere  debet  &  solet  (ut  dicit),  &  sicut  rationabiliter 
monstrare  potent  q  habere  debeat,  ne  ampliiis  inde 
clamorem  audiamus  pro  defectu  justitife.'  T.  &c  Si 
autem  estoverium  petatur  de  turbaria  vel  bruera,  tuc 
sic.  Rex  vie.  salutem.  Praecipimus  tibi,  q  justicies 
talem  qu6d  justfe  &c:  permittat  talem  habere  rationa- 
bile estoverium  suum  in  turbaria  sua  vel  bruera,  vel 
aliis  hujusmodi  q  in  ea  habere  debet  &  solet  ut  dicit, 
Britton,ii.  ne  ampliils  &c.  Et  locum  habere  posset  (ut  videtur) 
§  2.  '  assisa  novse  disseysinae  de  qualibet  communia  perti- 
nente  ad  liberum  tenementum,  secundiim  q  communia 
larg^  se  habeat,  sicut  habere  potest  locum  in  comunia 
herbagii  &  pessonse,  non  video  rationem  quare  non,  & 
sic  de  aliis  omnibus  communiis  inferitis  notadis.  Si 
autem  boscus  vel  vastitas  communis  sit  inter  participes 
vel  cohseredes,  &  aliquis  eoru  in  estoverio  capiendo 
modum  excedat,  &  vastii  fecerit  vel  distructione,  non 
erit  hie  locus  amensurationi  nee  novae  dissejrsinaB  sed 
transgressioni,  ut  assisa  vertal  in  transgressionem,  vel 
q  partes  sic  compellanl  ad  divisionem  per  communi^ 
f.  231  b.  dividendo  judicium.  Et  eodem  modo  (ut  prsBdictimi 
est)  fiat  de  jure  fodiendi,  falcandi  &  secandi>  &  de  aliis 
quibuscunq,  servitutibus. 


Cap.  XLII 

!•  Item  potest  quis  habere  servitutem,  scilicet  jus  aquae 

dacta.""     ducendae  ex  fundo  alieno,  &  per  fundum  alienum  usq, 

ad  fundum  proprium  ad  irrigandum  agrum  suum^  vel 


'cominiiiiem,"  MS.  Rawl.  C.  160. 


Digitized  by 


Google 


OF  AN  ASSISE  OF  NOVEL  DISSEYSINE.  553 

which  is  called  a  jnsticies,  which  is  of  this  kind  The 
king  to  the  viscount  greeting.  We  enjoin  you  that  you 
require  such  a  person  to  permit  so-and-so  justly  &c.  to 
have  reasonable  estovers  in  his  wood  in  such  a  vill,  which 
he  ought  to  have  and  is  accustomed  (as  he  says)  to  have, 
and  as  he  can  reasonably  show  you  that  he  ought  to  have, 
that  we  may  no  more  hear  a  complaint  thence  from 
defect  of  justice.  Witness,  &c.  But  if  the  estover  be 
claimed  of  turbary  or  heather,  then  thus.  The  king  to 
the  viscount  greeting.  We  enjoin  you  that  you  require 
such  a  person  that  he  permit  lawfully  &c.  so-and-so  to 
have  his  reasonable  estovers  in  his  turbary  land  and  in 
his  heath,  or  in  other  things  of  this  kind,  which  he  ought 
to  have  and  is  accustomed  to  have  as  he  says,  that  no 
more  complaint  be  made  &c.  And,  as  it  seems,  an  assise 
of  novel  disseysine  may  have  place  concerning  any  right 
of  common  appertaining  to  a  free  tenement,  according 
as  the  right  of  common  may  be  extensive,  as  it  may  have 
place  in  a  common  of  herbage  and  of  beech-mast,  T  do 
not  see  any  reason  wherefore  not,  and  so  of  other  rights 
of  common  to  be  noted  hereafter.  But  if  the  wood  or 
the  waste  be  common  amongst  parceners  or  coheirs,  and 
any  one  of  them  exceeds  moderation  in  taking  his  estovers, 
and  causes  waste  or  destruction,  there  will  not  here  be 
place  for  an  admeasurement  nor  for  a  novel  disseysine, 
but  for  a  trespass,  so  that  the  assise  may  be  converted 
into  a  trespass,  or  that  the  parties  may  thus  be  compelled 
to  a  division  by  a  judgment  for  dividing  the  common. 
And  in  the  same  way  (as  aforesaid)  let  it  be  done  con-  f.  231  b. 
ceming  the  right  of  digging,  reaping,  and  cutting,  and 
concerning  any  other  servitudes  whatsoever. 


Chapter  XLII. 

1. 
Likewise  a  person  may  have  a  servitude,  to  wit,  aponcem- 

right  of  conducting  water  from   one  person's  ground  ^ftw- 
and  through  another  person's  ground  as  far  as  his  own  coarse. 
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ad  aliud  commodum  faciendum,  quo  casu  impediri  non 
debet,  quo  onmm5  ducere  non  possit  vel  quo  minils 
commode  vel  modo  debito  secundtun  consuetudinem 
servitutis,  ut  si  ducere  debeat  omni  tempore,  &  non 
Britton,  ii.  permittit  eum  ducere,  nisi  aliquo  tempore.  Item  si 
§  { ™'  certis  temporibus,  non  permittit  eum  ducere  aliquo 
tempore.  Item  si  non  in  debita'  quantitate.  Ite  si 
non  pmittat  alveum  purgare  p  q  aquae  ductus  impedi- 
tur,  &  per  hoc  tenementa  vicinorum  submerguntur,  in 
omnibus  istis  casibus  fit  disseysina  vicino  &  consuiitur 
ei  per  breve:  Quare  talis  divertit  cursum  aquae  ad 
nocumentum  liberi  tenementi  sui,  per  breve  quod  tale 
est.  Nocumenta  ver5  infinita  sunt,  secundilun  quod 
inferitis  dicetur,  quae  omnin6  servitutes  toUut,  vel  sal- 
tem  impedimentum  dant,  qud  miniis  commodfe  uti 
possit  servitutibus. 


Cap.  XLin. 

1.  Et  sciendum  qudd  nocmnentorum  aliud   injuriosum 

meiSiB^in-  ^^   ^   damnosum,  aliud  damnosum  &  non  injuriosum, 

juriofliB.      unde  ciim  fiat  querela  de  nocumento,  quaeri  oportet  ad 

Britton,  ii.  quod   damnum   aliquid  fiat,  &  videndum   utrum   dam- 

§  2.      '     nosum  &  injuriosum  sit,  &  tunc  toUendum.     Si  autem 

non  injuriosum,  licet  damnosum,  tunc  erit  sustinendum, 

sicut  videri  poterit,  si    quis    servitutem   habeat   &  jus 

pascendi  in  alieno,  competit  ei  liber  ingressus  &  egres- 

sus.     Si  autem  ille,  cujus  fundus  fuerit,  aliquid  fadat 

in    ingressu,    qu6    minus    omninft    ingredi    possit    vel 

minus   commode,   ut  si   murum,   fossatum,  vel  bayam 

fecerit,  facit  nocumentum  injuriosum,  &  quod   ita  fac- 
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ground  to  irrigate  his  own  fields,  or  to  serve  some  other 
convenience,  in  which  case  he  ought  not  to  be  hindered 
from  altogether  conducting  the  water,  or  from  conduct- 
ing it  conveniently  and  in  due  manner  according  to  the 
custom  of  the  servitude,  as  if  he  ought  to  conduct  it 
at  all  times,  and  he  only  permits  him  to  conduct  it  at 
a  particular  time.  Likewise  if  at  certain  times,  he  does 
not  permit  him  to  conduct  it  at  a  particular  time.  Like- 
wise if  not  in  due  quantity.  Likewise  if  he  does  not 
permit  him  to  cleanse  the  channel  by  which  the  water- 
course is  impeded,  and  thereby  the  tenements  of  the 
neighbours  are  inimdated ;  in  all  these  cases  a  disseysine 
is  worked  against  the  neighbour,  and  he  is  assisted  by  a 
writ :  wherefore  such  a  person  diverts  the  water-course 
to  the  nuisance  of  his  free  tenement,  by  a  writ  which 
is  of  such  kind.  But  nuisances  are  infinite,  according 
to  what  will  be  said  hereafter,  which  take  away  all  ser- 
vitudes, or  at  least  cause  an  impediment,  that  a  person 
cannot  conveniently  enjoy  the  servitudes. 


Chapter  XLIII. 

And  it  is  to  be  known  that  of  nuisances  one  is  tortious  ^- .  **. 
and  hurtful,  and  another  hurtful  but  not  tortious ;  hence  nuisances, 
when  a  complaint  is  made  concerning  a  nuisance,  it  ought 
to  be  inquired  to  what  hurt  does  anything  lead,  and  it 
is  to  be  seen  whether  it  is  hurtful  and  tortious,  and  then 
it  is  to  be  removed.  But  if  it  be  not  tortious,  although 
hurtful,  then  it  must  be  supported,  as  may  be  seen,  if 
any  person  has  a  servitude  and  a  right  of  pasturage  in 
another  person's  ground,  he  is  entitled  to  free  ingress 
and  egress.  But  if  the  person,  whose  ground  it  may 
be,  does  anything  at  the  entrance,  whereby  one  cannot 
enter  at  all  or  not  so  conveniently,  as  if  he  has  raised 
a  wall  or  a  foss  or  a  hedge,  he  works  a  tortious  nuisance, 
and  what  has  been  so  done,  may  forthwith,  and  whilst 
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f.  232. 


turn  est,  statim  Sz  recent^r  flagrante  facto  toll!  potest 
&  demolliri,  etiam  sine  brevi,  post  tempos  vero  non 
nisi  cum  brevi.  Eodem  modo  fieri  debet,  si  cui  con- 
cedatur  jus  eundi  per  fundum  alienum,  si  via  quo- 
cunque  modo  obstruatur  vel  coarctetur,  qu6  minus  iri 
possit  omnind  vel  minus  conmiodfe.  Item  si  aquae 
ductus  concedatur  (ut  praedictum  est)  &  divertatur  ad 
nocumentum  in  parte  vel  in  toto.  Item  poterit  quis 
habere  communiam  cum  alio,  &  jus  fodiendi  sicut  jus 
pascendi,  ut  fodere  possit  in  alieno  aurum  &  argentum, 
stannum,  cretam,  lapides  &  arenam  &  hujusmodi.  Et 
eodem  modo  jus  venandi  &  piscandi,  potandi  &  hauri- 
endi,  &  alia  plura  quae  infinita  sunt  cum  eorum  perti- 
nentiis,  scilicet  cum  libero  accessu  &  recessu,  secundum 
quod  ad  communiam  pastured  pertinet,  liber  ingressus 
&  competens  &  liber  egressus.  Et  in  omnibus  casibus 
praedictis  &  aliis  multis  casibus  jaceret  assisa  novae 
disseysinae  eodem  modo,  sicut  de  communia  pasturae, 
&  etiam  eodem  modo  Quo  jure,  si  hoc  esset  in  usu. 


s. 

De  Doca- 


De  Beryi' 
tutiboB. 


Item  si  servitus  imponatur  fundo  alicujus  k  jure, 
mttitirin-  ^^*  ^^^  *^  homine  ut'  supra,  per  quam  prohibetur 
jariosis.  ne  quis  faciat  in  suo  per  quod  nocere  possit  vicino, 
ut  si  stagnum  exaltaverit  in  suo  vel  de  novo  fecerit, 
per  quod  noceat  vicino,  i.  si  per  hoc  fundus  vicini 
submergatur,  hoc  erit  ad  nocumentum  liberi  tenementi 
vicini  injuriosum,  nisi  hoc  k  vicino  permissum  sit  qu6d 
liceat.  Et  sicut  poterit  quis  habere  servitutem  in 
fundo  vicini  si  constituatur,  ita  poterit  etia  per  longum 
usum  sine  constitutione  ex  scientia  &  patientia  domi- 
norum,  quia  longa  patientia  trahitur  ad  consensum, 
sicut  in  communibus  pasturis  &  hujusmodi.  Item  id 
quod    ab   initio   non    fuit  nocumentum  injuriosum,  ex 
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the  act  is  recently  flagrant,  be  taken  away  and  de- 
molished, even  without  a  writ,  but  after  a  time  not, 
except  with  a  writ.  In  the  same  way  it  ought  to  be 
done  if  any  one  has  had  granted  to  him  the  right  of 
going  across  another  person's  ground,  if  the  road  be  in 
any  way  obstructed  or  narrowed  so  as  to  prevent  him 
going  at  all,  or  going  so  conveniently.  Likewise  if 
a  water-course  be  granted  (as  aforesaid)  and  it  be 
diverted  as  a  nuisance  in  part  or  in  whole.  Likewise  a 
person  may  have  a  right  of  common  with  another,  and 
the  right  of  digging  just  as  the  right  of  pasture,  so 
that  he  may  dig  for  gold  and  silver,  tin,  chalk,  stone,  or 
sand  and  such  like.  And  in  the  same  manner  the  right 
of  hunting  and  of  fishing,  of  drinking  and  of  drawing 
water,  and  several  other  things  which  are  infinite  with 
their  appurtenances,  to  wit,  with  fi-ee  ingress  and  egress, 
according  to  what  appertains  to  commqn  of  pasture,  free 
and  suitable  ingress  and  free  egress.  And  in  all  the 
aforesaid  cases  and  in  many  other  cases  an  assise  of 
novel  disseysine  would  lie  in  the  same  way  as  for  com- 
mon of  pasture,  and  also  in  the  same  manner  quo  jure,  ^'  232. 
if  this  were  in  use. 

Likewise  if  a  servitude  be  imposed  upon  the  ground  2. 
of  another  by  right  and  not  by  men  as  above,  by  which  nuisances 
it  is  prohibited  that  a  person  may  not  do  in  his  own  concerning 
land  that  which  may  be  a  nuisance  to  his  neighbour,  as 
if  he  should  have  heightened  a  pond  in  his  ground  or 
made  one  anew,  through  which  he  works  a  nuisance  to 
hiff  neighbour,  that  is,  if  thereby  his  neighbour's  ground 
is  put  under  water,  this  will  be  a  tortious  nuisance  to  the 
free  tenement  of  his  neighbour,  unless  it  has  been  per- 
mitted by  his  neighbour  that  he  may  do  it.  And  as  a 
person  may  have  a  servitude  in  the  ground  of  a  neigh- 
bour if  it  be  appointed,  so  he  may  it  by  long  use  with- 
out an  appointment  with  the  knowledge  and  sufierance 
of  the  lords,  because  long  sufferance  is  taken  for  consent, 
as  in  common  pastures  and  such  like.  Likewise  that 
which  at  the  commencement  was  not  a  tortious  nuisance, 
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post  facto  &  per  constitutionem  fieri  potent  injurio- 
sum,  ut  si  cui  ab  initio  facere  licuit  in  suo,  ex  con- 
stitutione  servitutis  convenerit  ne  liceat  facere,  vel 
e  contrarii,  si  cui  ab  initio  facere  non  liceat,  post  mo- 
dum  facere  liceat  ex  constitutione. 


Cap.  XLIV. 

1.  Omnia  jura  prsenotata  &  omnes   servitutes   sunt  do 

mentijT^-  pertinentiis  tenementorum,  &  pertinent  k  tenemento 
juriosiset  ad  tenementa,  &  habent  hujusmodi  pertinentisB  suas 
pertinen-  *^  pcrtinentias,  sicut  ad  jus  pascendi  &  ad  pasturam  per- 
tiarum.  tinet  via  &  liber  ingressus  &  egressus.  Et  eodem  modo 
ad  jus  fodiendi,  falcandi,  &  secandi,  hauriendi,  potandi, 
piscandi,  venandi,  &  hujusmodi,  liber  accessus  &  reces- 
sus,  scilicet  via,  iter,  &  actus  ratione  diversorum  usuum, 
ut  supra.  Item  ad  jus  aquae  ^  ducendse  pertinet  pur- 
gatio.  Item  ad  iter,  secundilm  quod  est  de  pertinen- 
tiis  pertinentiarum,  vel  de  pertinentiis  per  se,  ut  si 
via  per  se  concedatur  sine  alia  servitute,  pertinet  re- 
fectio  sicut  ad  aquse  ductum  pertinet  purgatio.  Et 
sicut  possunt  hujusmodi  jura  &  servitutes  auferri  per 
disseysinam  ne  quis  utatur:  ita  possunt  fieri  nocu- 
menta  injuriosa  in  pertinentiis  pertinentiarum,  qu6d 
quis  commodft  uti  non  possit  praedictis  servitutibus  vel 
qu6d  omnin6  uti  non  possit,  ut  si  quis  omnin6  viam 
obstruat  vel  chaceam,  per  quam  ingredi  solet  pasturam, 
fossato,  muro,  haya,  vel  palatio,^  tale  nocimietu  non 
multum  differt  k  disseysina,  &  ide6  tolli  debet  per 
assisam  novae  disseysinae  cinn  sit  injuriosum,  ad  custum 


I ''  Item  ad  jus  aqusB.''  What 
follows  is  inserted  in  MS.  Rawl.  C. 
160  after  the  passage  **  quare  diver- 


"  tit  oanam  aqos"  in  the  next 
following  chapter. ' 
2  "  vel  palUcio,"  MS.  Rawl.  C.iea 
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may  become  tortious  after  the  act  and  by  an  appoint- 
ment, as  if  it  has  been  allowed  to  any  one  from  the 
commencement  to  do  a  thing  on  his  own  ground,  it  may 
be  agreed  upon  by  the  appointment  of  a  servitude  that 
he  shall  not  be  allowed  to  do  it ;  or  on  the  contrary,  if  it 
has  not  been  allowed  from  the  commencement,  it  may 
afterwards  be  allowable  from  an  appointment. 


Chapter  XLIV. 
All  the  rights  above  noted  and  all  the  servitudes  are  ^.  |;. 

7  .  n  .  1  Oftortious 

concerning  the  appurtenances  of  tenements,  and  apper-  nuigances 

tain  from  tenement  to  tenement,  and  appurtenances  of  f"^  *PP^r- 
this  kind  have  their  appurtenances,  as  a  road  and  free  of  appur- 
ingress  and  egress  appertain  to  pasturage.     And  in  the  *«*^*°^®^- 
same  way  to  a  right  of  digging,  lopping  and  cutting, 
drawing  water,  drinking,  fishing,  hunting,  and  such  like, 
a  free  approach  and  retreat,  to  wit,  a  road,  a  path,  and  a 
bridle  way,  by  reason  of  diverse  uses,  as  above.     Like- 
wise the  right  of  cleansing  appertains  to  the  right  of 
drawing  water.      Likewise  to  a  path,  according  to  what 
is  concerning  the  appurtenances   of  appurtenances,  or 
concerning  appurtenances  themselves,  as  if  a  road  has 
been  granted  without  any  other  servitude,  the  repair 
of  the  road  appertains  to  it  as  cleansing  appertains  to  a 
water-course.     And  as  rights  and  servitudes  of  this  kind 
may  be  taken  away  by  disseysine  so  that  a  person  may 
not  enjoy  them,  so  tortious  nuisances  may  be  worked  in 
the  appurtenances  of  appurtenances,  so  that  a  person 
may  not  be,  able  to  use  conveniently  the  aforesaid  servi- 
tudes, and  not  to  use  them  at  all,  as  if  a  person  should 
obstruct  a  road  or  a  drove  way,  by  which  a  person  is  ac- 
customed to  enter  a  pasture-ground,  by  a  foss,  a  wall, 
a  hedge,  or  a  palisade,  such  a  nuisance  does  not  much 
differ  from  a  disseysine,  and  therefore  ought  to  be  re- 
moved by  an  assise  of  novel  disseysine,  since  it  is  tor- 
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ejus  qui  opus  iUud  fecerit,  si  hoc  fecerit  in  suo.  Si 
aute  in  alieo,  copetit  ei  assisa  nove  disseysine  de 
libero  teuto,  cujus  fuerit  fundus  in  quo  opus  illud  factu 
fuerit,  &  secundu  q  assisa  nove  disseysine  sub  se  c5- 
tinet  nocumetu,  qa  omnis  disseysina  nocet,  p  hoc  tolli 
potest  nocumentum  &  querenti  restitui  damnum,  tarn 
de  disseysina  tenti  qu^m  de  nocumento,  quod  quidem 
non  esset,  si  tantiim  de  nocumento  ageretur.  Item  si 
minus  commodfe  ire  possit  ad  locum  servitutis  &  ad 
pasturam,  ut  si  viam  coarctaverit,  vel  ubi  solebat  ire 
per  compendium,  compellit  eum  ire  per  circuitum. 
Item  etsi  permittat  eum  ire,  tamen  non  permittat  eum 
ire  ad  usum  debitu  in  servitute  costitutu,  ut  sit,  si 
f.  232  b.  debet  quis  habere  via  ad  carrecta  &  carrum,  non  per- 
mittit  eum  habere  nisi  iter  &  actum,  &;  ingressum 
striatum,  per  assisam  toUatur  injuriosum  nocumentum, 
&  per  breve:  Quare  obstruxit  vel  coarctavit  aliquo 
modorum  supradictorum,  &  si  fossatum  non  fecerit 
nee  murum  per  quod  obstruat  per  opus  manufactum, 
sufficit  tamen  si  faciet  quod  tantundem  valeat,  scilicet 
si  ire  non  permittat,  &  hsec  locum  habent,  cina  fsu^ta 
*  fuerint  extra  loca  deputata  servitutibus.  Si  autem 
infra,  tunc  locum  habebit  assisa  novae  disseysinse  de 
pastura  ut  supra.  Item  k  constitutione  hominum  im- 
ponitur  servitus,  qu6d  quis  habeat  aquae  ductum  per 
fundum  alienum,  &  sic  est  constitutio  hominis.  Est 
etiam  constitutio  juris,  ne  quis  faciat  in  suo  injurios^, 
scilicet  ne  stagnum  £Ekciat  vel  exaltet,  vel  prostemat 
per  quod  noceri  possit  vicino,  ut  si  per  refluxum  aquae 
submergat  tenementum  vicini  sui.  Eodem  modo  nee 
domum,  nee  pontem,  stagnum,  nee  gurgitem  exdusum  ^ 
nee  molendinum,  per  quod  vicino  injuste  noceatur,  & 
sic  ne   faciat  nocumentum  injuriosum   in  construendo 

1  **excluflam,"  MS.  Bawl.  C.  160. 
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tious,  at  the  cost  of  him  who  has  put  up  the  work,  if  he 
has  done  it  on  his  own  ground.  But  if  it  has  been  done 
on  another's  ground,  he  to  whom  the  ground  belongs  on 
which  it  has  been  done,  is  entitled  to  an  assise  of  novel 
disseysine  concerning  his  freehold,  and  according  as  an 
assise  of  novel  disseysine  contains  under  it  a  nuisance, 
because  aU  disseysine  hurts,  the  nuisance  may  be  re- 
moved by  this,  and  the  loss  restored  to  the  complainant, 
as  well  what  results  from  the  disseysine  as  what  results 
from  the  nuisance,  which  would  not  be  the  case,  if  pro- 
ceedings were  had  only  for  the  nuisance.  Likewise  if 
he  can  less  conveniently  go  to  the  place  of  the  servitude 
and  to  the  pasture,  as  if  he  has  narrowed  the  road,  or 
where  he  was  accustomed  to  go  by  a  short  cut,  he  is  now 
obliged  to  go  circuitously.  Like'wise,  if  he  permits  him 
to  go,  yet  he  does  not  permit  him  to  go  for  the  due  use 
appointed  in  the  servitude,  as  if  a  person  ought  to  have  a 
road  for  a  cart  or  a  car,  and  he  does  not  permit  him  to  f*  282  b. 
have  more  than  a  footpath  or  a  bridle  way,  and  a  narrow 
ingress,  the  tortious  nuisance  may  be  removed  by  an 
assise  and  by  a  writ  "Wherefore  he  has  obstructed  or  nar- 
"  rowed  the  road,  in  any  of  the  modes  above  mentioned, 
and  if  he  has  not  made  a  foss  nor  a  wall  whereby  he 
obstructs  by  a  work  made  with  hands,  it  is  sufficient  if 
he  does  that  which  is  equivalent,  to  wit,  if  he  does  not 
permit  him  to  go ;  and  these  writs  have  place  when  the 
things  are  done  outside  the  places  deputed  for  the  servi- 
tudes. But  if  within  them,  then  a  writ  of  novel  dis- 
seysine concerning  the  pasturage  will  have  place  as  above. 
Likewise  a  servitude  is  imposed  by  the  appointment 
of  men,  that  a  person  shall  have  a  water-course  through 
another's  ground,  and  so  it  is  an  appointment  of  man. 
There  is  also  an  appointment  of  right,  that  a  person  may 
not  act  on  his  own  ground  tortiously,  for  instance  that 
he  may  not  make  or  heighten  a  pond,  or  cut  down  (trees) 
whereby  a  nuisance  may  be  caused  to  a  neighbour,  as  if 
by  the  flowing  back  of  the  water  the  tenement  of  his 
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in  proprio  vel  ali^io,  nee  eodem  modo  in  prostemendo^ 
demoUiendo  vel  destruendo  injurios^  omnin6  quod 
juste  factum  est  ab  initio  &  levatum^  ut  si  murum 
proBtraverit  quis,  vel  fossatum,  piscariam  vel  stagnum 
exclusum,  pontem,  &  hujusmodL  Et  eodem  modo 
facere  potest  quis  nocumentum  injuriosum  vel  potiibs 
disseysinam,  si  quis  in  refidendo  demoUiendo  vel  amen- 
Burando,  ctuu  hoc  ei  liceat  just^,  si  modum  debitum 
excedat.  Et  sicut  poterit  quis  facere  nocumentum 
injuriosum  in  fiaxdendo,  ita  poterit  in  non  faciendo,  in 
proprio  vel  in  alieno,  ut  si  teneatur  ex  constitutione 
obstruere  &  claudere,  purgare  &  reficere,  &  non  feoe- 
rit,  ciim  ad  hoc  teneatur.  Item  sicut  nocere  potest  in 
non  faciendo,  ita  nocere  potest  in  non  permittendo,  ut 
si  quis  non  permittat  aJium  qui  tenetur  obstruere, 
daudere,  pui]gftre,  &  reficere,  cClm  ad  hsec  teneatur  ex 
constitutione,  vel  longa  consuetudine.  Item  notandum, 
qu6d  poterit  esse  nocumentum  injuriosum  propter  com- 
munem  &  publicam  utihtatem,  quod  quidem  non  esset 
propter  utilitatem  privatam,  ut  si  quis  firmaverit  pis- 
cariam vel  stagnum  habens  prsedia  ex  utraque  parte 
aquae,  ciim  fundus  suus  liber  sit  ex  omni  parte  quod 
nihil  debet  Amdo  vicino,  subtus  nee  supra,  per  hoc 
licet  damnum  faciat  vicinis,  non  tamen  facit  inju- 
riam,  sed  tamen  propter  puMicam  utilitatem  (quse  pri- 
vatce.  prsefertur)  sustinenda  sunt  hsec  ad  tollendum 
publicum  damnum.  Et  multa  alia  fieri  possunt  nocu- 
menta  injuriosa;  secundtun  quod  in  parte  dicetur  infrdr, 
sed  hoc,  quod  dictum  est,  sufficiai  ad  prsesens  exempli 
causa. 
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neighbour  should  be  submerged.  In  the  same  way  nei- 
ther a  house  nor  a  bridge,  a  pond  nor  a  weir,  a  sluice  nor 
a  mill,  by  which  a  nuisance  may  be  caused  to  a  neigh- 
bour, nor  let  him  cause  a  tortious  nuisance  in  construct- 
ing it  on  his  own  or  on  another  person's  ground,  nor  in 
the  same  way  in  throwing  it  down,  demolishing  or  de- 
stroying tortiously  what  has  been  justly  constructed  and 
raised  originally,  as  if  a  person  should  throw  down  a 
wall  or  a  foss,  or  a  fishery  or  an  open  pond,  a  bridge  or 
such  like.  And  in  the  same  way  a  person  may  cause  a 
tortious  nuisance,  or  rather  a  disseysine,  if  in  repairing, 
demolishing,  or  in  admeasuring,  when  this  is  justly  al- 
lowable to  him,  if  he  does  not  exceed  the  due  measure. 
And  as  a  person  may  cause  a  tortious  nuisance  in  doing 
a  thing,  so  he  may  in  not  doing  a  thing,  on  his  own 
ground  or  on  another  person's  ground,  as  if  he  be  bound 
by  an  appointment  to  obstruct  and  to  dose,  to  cleanse 
and  to  repair,  and  he  does  not  do  it,  when  he  is  bound  to 
do  it,  from  an  appointment  or  fix)m  long  custom.  And 
it  is  to  be  noted  that  .there  may  be  a  tortious  nuisance  on 
account  of  a  common  and  public  interest,  which  would 
not  be  on  account  of  a  private  interest,  as  if  a  person 
should  have  let  a  fishery  or  a  pond,  having  the  tanks  on 
each  side  of  the  river,  when  his  own  ground  is  free  in 
all  parts  that  it  owes  nothing  to  the  next  ground,  below 
or  above,  although  he  thereby  does  harm  to  his  neigh- 
bours, he  does  not  work  any  wrong  to  them,  but  never- 
theless on  account  of  the  public  interest  (which  is  pre- 
ferred to  private  interest)  these  things  are  to  be  removed 
to  take  away  the  public  damage.  And  many  other  tor- 
tious nuisances  may  be  caused  according  to  what  will  be 
partly  discussed  below,  but  what  has  been  said,  may 
suffice  for  the  present. 
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CAP.XLV. 

Quod  ea,  '  ^^  verb,  quse  sic  levata  sunt  ad  nocumentum  inju- 
quajinju-  riosum,  vel  prostrata  vel  demoUita,  statim  &  recenter 
"j^^ad^*  *  flagrante  maleficio  (sicut  de  aliis  disseysinis)  demolliri 
nocumen-  possunt  &  prostemi,  vel  relevari  &  reparari,  si  querens 
*deraoUiri"ad  hoc  sufficiat,  si  autem  non,  recurrendum  est  ad 
possunt  et  eum  qui  jura  tuetur,  qui  per  tale  breve  remedium 
habebit. 
2.  Rex  viceqpm  salutem.     Questus  est  nobis  talis  qu6d 

hXffluodi.  **^  injustfe  &  sine  judicio  levavit  quendam  murum, 
Supra,  foi.  quoddam  fossatum,  quandam  hayam,  quoddam  pali- 
^^'  ..,  cium,^  quandam  domum,  quandam  portam,  quendam 
1. 13.  ch. '  pontem,  quoddam  stagnum,  quandam  exclusam,  quen- 
dam gurgitem,  quoddam  molendinum,  quandam  faldam 
in  tali  villa  ad  nocumentum  liberi  tenementi  sui  in 
eadem  villa  vel  alia,  post  ultimum  reditum  nostra  de 
Britannia  in  Angliam.^  Et  ide6  tibi  prsecipimus  qu6d 
loquelam  illam  audias,  &  postea  eu  inde  just^  deduci 
facias,  ne  amplius  &c.  Teste  &c.  Eodem  modo  vice 
versa  fieri  poterit  breve  de  prsBdictis,  quare  quis  hmodi 
prostravit  injust^  ad  nocumentum  liberi  tenementi  &c. 
Item  quare  stagnum  exaltavit.  Item  eodem  modo 
quare  quis  viam  obstruxit  vel  coarctavit  ad  nocumen- 
tum. Item  quare  divertit  cursum  aquse.  Item  si  quis 
aliquid  fecerit  quo  minus  ad  fontem,  lacum,  puteum, 
piscenam^  iri  possit  vel  hauriri  vel  de  fontana  aqusd 
non  tantam  aquam  ducere  vel  haurire,  tales  cadere 
possunt  in  assisam,  sed  discretse  sunt  servitutes  ductus 
aquse  &  haustus.  Item  si  quis  prohibeatur  aqua  utL 
Item  haurire,  sive  pecus  ad  aquam  appellere  cadit 
similiter  in  assisam,  sed  hoc  non  est  de  cistema,  quia 


^  *<  pallicium,"  MS.  Ravi.  C.  150.  i  writs  is  discussed  in  the  Introdne- 
2  See  Coke,  2  iDSt.  95.    Tbelimi-      tion. 
tation  of  time  for  bringing  certain  I      '  "  piscinam,"  MS.  RawL  C.  160. 
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Chapter  XLV.  f  288. 

But  those  things  which  have  thus  been  raised  to  cause  That  tfiose 

a  tortious  nuisance,  or  have  been  thrown  down  or  de-  things, 

molished,  may  be  immediately  and  recently  whilst  the  j2^^i<]^^® 

misdeed  is  flagrant  (as  in  the  case  of  other  disseysines)  tioiuly 

be  demolished  and  thrown  down,  or  raised  up  again  and  ^^"  * 

repaired,  if  the  complainant  is  sufficient  to  do  it,  but  if  may  be  im- 

not,  he  must  have  recourse  to  him  who  protects  rights,  ^molL^ 

who  shall  have  a  remedy  by  such  a  writ  as  this.  and  re- 

oently. 

The  king  to  the  viscount  greeting.  Such  a  person  has  2. 
complained  to  us  that  so-and-so  unjustly  and  without  a  thiTkind. 
judgment  has  raised  a  certain  wall,  a  certain  foss,  a  cer- 
tain hedge,  a  certain  paling,  a  certain  house,  a  certain 
gate,  a  certain  bridge,  a  certain  sluice,  a  certain  weir,  a 
certain  mill,  a  certain  fold  in  such  a  vill  to  the  nuisance 
of  his  freehold  in  the  same  vill,  or  in  another  since  our 
last  return  ^from  Britanny  to  England.  And  therefore 
we  enjoin  you  that  you  hear  that  argument,  and  after- 
wards cause  him  to  be  justly  dealt  with,  that  we  may 
hear  no  more  complaints,  &c.  Witness,  &c.  In  the  same 
way  conversely  a  writ  may  be  issued  concerning  the 
matters  aforesaid,  wherefore  a  person  has  levelled  any- 
thing unjustly  to  the  nuisance  of  the  freehold,  &c. 
Likewise  why  he  has  heightened  his  pond.  Likewise 
in  the  same  way,  wherefore  he  has  obstructed  a  road  or 
narrowed  it  so  as  to  cause  a  nuisance.  Likewise  why 
he  has  diverted  a  water- course.  Likewise  if  a  person 
has  done  anything  to  prevent  him  going  to  a  fountain, 
a  lake,  a  well,  a  fish-pond,  or  drawing  water  from  it, 
or  from  conducting  or  drawing  so  much  water  from  a 
fountain,  such  persons  are  liable  to  an  assise,  but  the 
servitudes  of  a  water-course  and  of  drawing  water  are 
different.  Likewise  if  a  person  be  prohibited  from  using 
water,  likewise  from  drawing  it,  or  driving  his  cattle  to  it, 
he  is  liable  in  a  similar  manner  to  an  assise ;  but  this  does 


Digitized  by 


Google 


666  BE  ASSISA  HfOYM  DISSETSINiB. 

cistema  non  habet  aquam  perpetuam  nee  aqnam  vivam, 
quia  cistema  imbribus  concipitur,  sed  &  lacus,  piscina, 
puteus  aliquando  aquam  vivam  non  habent.  Item  si 
quis  ire  ad  fontem  prohibetur,  habet  actione,  Quare 
quis  obstruxerit,  quia  cui  concedi^  haustus,  ei  concedi- 
tur  iter  ad  fontem  &  accessus,  &  licet  quis  uti^  possit, 
tamen  novas  venas  querere  &  aperire  non  licet,  quia 
Dig.  aliter  uti  non  potest  qu^  alio  anno  uti  solet.    Bivus 

^ijd'Li  ^^^^'^  locus  est  per  longitudinem  depressus,  quo  aqua 
§3.  decurrat.     Specus  est  locus   ex  quo  despicitur,  &  inde 

dicta  sunt  spectacula.  Beficere  autem  est,  id  quod 
corruptimi  est  in  pristinum  statum  reformare.  Ei  vero 
permittitur  reficere  &  purgare  rivum,  qui  jus  habet 
servitutis,  &  qui  aqusB  ducendse  causa  id  fecit.  In 
pristinum  statum  dico,  quia  si  quis  rivum  deprimit  vel 
attollit,  dilatat  vel  extendit,  operit  apertum  vel  qua^ 
per  excessum  delinquit.  Item  aquse  ductus  quandoq, 
debetur  &  datur  prsddiis,  &  quandoq,  personis.  Quod 
ver6  prsediis  datur,  persona  extincta  non  extinguitur. 
Quod  autem  datur  personis,  cum  personis  amittitur, 
ide5  ad  nullum  transit  successorem.  Si  diumarum  vel 
noctumarum  horarum  aquse  ductum  habeam,  non  pos- 
sum aUis  horis  ducere  qu^  quibus  jus  habeam.  Item 
aqua  dividi  poterit  non  solum  temporibus  sed  mensu- 
ris.  Et  sciendum  q  si  aliquis  fecerit  in  uno  com  ali- 
quid  quod  noceat  in  alio  com,  semper  impetrabit  breve 
ad  vie.  illius  com,  in  quo  com  nocumentum  illud  fac- 
tum foerit.  Et  sic  pertinet  quandoq,  hujusmodi  emen- 
datio  ad  vie.  per  prsedictum  breve.  Et  eodem  mode 
de  via  obstructa,  per  breve  qu5d  justiciet   per*  com- 

I  "  vel  contra,''  MS.  Rawl.  C.  1«0.  |      «  "  propter,"  id. 
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not  apply  to  a  cistern,  because  a  cistern  has  not  water 
perpetually  nor  spring  water,  because  a  cistern  is  fed 
with  rain  water,  but  also  a  lake,  a  fish  pond,  a  well 
sometimes  have  no  spring  water.  Likewise  if  a  person 
is  prohibited  from  going  to  a  fountain,  he  has  an  action, 
"whei-efore  he  has  obstructed  him,"  for  he,  to  whom 
water  has  been  granted,  has  had  granted  to  him  a  way 
to  the  fountain  and  access  to  it,  and  although  a  person 
may  use  it,  he  is  nevertheless  not  allowed  to  search  for 
and  to  open  new  veins,  because  he  cannot  use  it  otherwise 
than  he  is  accustomed  to  use  it  in  another  year.  But 
the  bed  of  a  stream  is  a  place  depressed  in  length,  down 
which  water  runs.  Specvs  is  a  place,  out  of  which  one 
looks  down,  and  spectacles  are  so  named.  But  to  repair 
is  to  restore  to  its  primitive  state  that  which  has  become 
decayed.  But  it  is  permitted  to  him  who  has  a  right  to  a 
servitude,  and  who  does  it  for  the  sake  of  a  water-course, 
to  repair  and  cleanse  the  bed  of  a  stream.  I  say  to  its 
primitive  state,  because  if  a  person  lowers  or  raises  it,  he 
dilates  or  extends  the  bed  of  a  stream,  he  closes  what  is 
open,  or  in  some  respect  through  excess  is  in  fault. 
Likewise  a  water-course  is  sometimes  due  and  given  to 
fields,  and  sometimes  to  persons.  But  what  is  given  to 
fields  is  not  extinguished,  when  the  person  is  extin- 
guished. But  what  is  given  to  persons  is  lost  with  the 
persons,  accordingly  it  does  not  pass  to  a  successor,  ff  I 
have  a  water-course  for  the  hours  of  the  day  or  of  the 
night,  I  cannot  have  the  water  run  at  other  hours  than 
those  for  which  I  have  a  right.  Likewise  water  may  be 
divided  not  only  by  times  but  by  measures.  And  it  is 
to  be  known  that,  if  anybody  does  in  one  county  any 
thing  which  works  a  nuisance  in  another  county,  he  will 
always  obtain  a  writ  to  the  viscount  of  that  county,  in 
which  the  nuisance  is  worked.  And  so  the  correction  of 
the  nuisance  sometimes  appertains  to  the  viscount  by  the 
writ  aforesaid.  And  in  tiie  same  way  regarding  the  ob- 
struction of  a  road,  by  a  writ  of  jvsticies  for  thejcoromon 
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munem  utilitatem,  ne  transeuntes  ire  diu  impediantur, 
f.  233  b.  quia  hoc  esset  commune  damnum,  &  in  hoc  yicecom 
&  justiciarii  faciant  sicut  super  detentione  averioru 
contra  vadium  plegii^  propter  communem  utilitatem 
ne  animalia  diu  inclusa  pereant.  Eodem  modo  de 
pastura  &  piscaria,  &  de  habendo  rationabile  estove- 
rium  in  bosco,  &  bruera,  &  in  quibus  non  habet  po- 
testatem  cognoscendi  sine  waranto,  nisi  tantiun  de  via, 
sed  sine  brevi,  dum  tamen  hoc  f ecerit  recenter  flagrante 
delicto  ad  querelam,  sed  post  longum  intervallum  se 
intromittere  non  debet  sine  waranto  nee  sine  brevi. 
Nee  licitum  erit  vicecom  se  intromittere  sine  brevi 
ultra  tempus  quod  conceditur  disseysito,  &  hoc  non 
nisi  cum  consensu  &  querela  ejus  cui  injuriatum  est. 
Forma  brevis  vicecom  directi  de  via  talis  est. 

3.  Rex   vicecom  salutem.     Praecipimus  tibi,  q  justicies 
b^"'^de     ^®^   9   J^^  ^-   pemiittat  talem   habere   quandam 
josticiando  viam   in  terra  sua   de   tali  villa,  quam   in  ea   habere 
^uoSISer-    ^®^*  *   ®^^®*  (^*  dicit)  sicut   rationabiliter  monstrare 
mittat        potent    quod    in    ea   habere    debeat,  ne    amplius   4&c 
b^rTvSum.  ^^^  aliquando  de  pastura  vicecom  hoc  modo.     Praeci- 
pimus tibi  q  justicies  talem,  q  justfe  &c  pmittat  talem 
habere  communiam    pastured   suae  in   terra  sua  in  tali 
villa,    quam    in    ea   habere   debet   (ut    dicit),  &  sicut 
rationabiliter  &c.     Et  eodem  modo  de  piscaria. 

4.  Pnecipimus  tibi,  q  justicies  talem,  qudd  justfe  &c. 
^®  ^?"^"  permittat  talem  habere  communiam  piscariae  suae  in 
tursDet      aqua  sua  de   tali  villa,  quam  in   ea   habere   debet   & 
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interest,  lest  travellers  be  too  long  impeded  on  their  way, 
because  this  would  be  a  common  damage,  and  in  this  ^'  233  b. 
matter  let  the  viscount  and  the  justiciaries  do  as  in  the 
case  of  the  detention  of  cattle  against  the  bail  of  a  surety, 
on  account  of  the  common  interest,  lest  the  animals 
should  perish  from  being  shut  up  too  long.  In  the  same 
way  concerning  a  pasture  and  a  fishery,  and  concerning 
the  enjoyment  of  reasonable  estover  in  a  wood  or  in  a 
heath,  and  in  which  he  has  not  power  of  taking  cogni- 
sance without  a  warrantor,  except  only  regarding  the 
right  of  way,  but  without  a  writ,  provided  however  he 
did  this  whilst  the  offence  is  recent  and  upon  complaint ; 
but  after  a  long  interval  he  ought  not  to  interfere  with- 
out a  warrantor,  nor  without  a  writ.  Nor  will  it  be 
allowable  for  the  viscount  to  interfere  without  a  writ 
beyond  the  time  which  is  granted  to  a  person  disseysed, 
and  this  not  unless  with  the  consent  and  upon  the  com- 
plaint'of  him,  against  whom  the  tort  has  been  worked. 
The  form  of  writ  addressed  to  the  viscount  concerning  a 
right  of  way  is  of  this  kind. 

The  king  to  the  viscount  greeting.    We  enjoin  you  that        3. 

you  judicially  compiel  so-and-so,  tJiat  he  shall  justly,  &c.  ^^®  ^™of 

permit  such  a  person  to  have  a  certain  way  across  his  judicially 

land  from  such  a  vill,  which  he  ought  and  is  accustomed  fiTl*'*]?" 
'  o  mg  a  per- 

to  have  (as  he  says),  as  he  can  reasonably  show  that  he  son  to  per- 
ought  to  have,  that  we  may  not  hear  any  more  com-  ^iuiTe^a" 
plaint,  &c.     Likewise  sometimes  concerning  a  pasturage  right  of 
to  the  viscount  in  this  manner.     We  enjoin  you  that  you  ^^' 
judicially  compel  so-and-so,  that  he  shall  justly,  &c.  per- 
mit such  a  person  to  have  common  of  pasture  in  his  land 
in  such  a  vill,  which  he  ought  (as  he  says)  to  have  in  it, 
and  as  reasonably,  &c.     And  in  the  same  way  concerning 
a  fishery. 

We  enjoin  you,  that  you  judicially  compel  so-and-so,  that       4. 
he  should  justly  permit  such  a  person  to  have  common  of  po'ic®™- 
fishery  in  his  water  in  such  a  vill,  which  he  ought  (as  mon  of 
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pMcaria,et  golet  (ut  dicit)   sicut  rationabiliter  &c.    Breve  auiem 

vicecoxni-    d^  habendo  rationabile  estoveritim  vicecom  directum,  q 

**«•  justiciet  ut  supra.    Breve   autem  de  conventione  vioe- 

Si  mti"*  ^^^  directum,  q  justiciet  infra.     Officium  veri  vicecom 

§6.  est  in  hac   parte,  q   in  praesentia  partium  convenire 

faciat    hundredum    sive   wapentakium.       Et    inprimis 

videat  in  cujus  fundo  sive  tenemento  illud  opus  novum 

factum  fuerit,  &  si  in  fiindo  iUius  de  quo  queritur  in- 

veniatur  factum  injustfe  &  ad  nocumentum  liberi  teiiti 

querentis,  si  hoc  constiterit  per  juratam,  vicecom  amo- 

vere   faciat   per    visum    recognitorum  id   q  nocet   ad 

custu  delinquentis,  &  illud  fieri  faciat  sicut  esse  solet 

&  debet. 

5.  Rex  vicecom  salutem.     Questus  est  nobis  talis,  q  talis 

w!x  volu!.  iiyustfe  &c.  levavit  quoddam  fossatum  vel  qusedam 
erit,  quod  alia  (ut  suprJt  in  primo  bene  per  ordinem)  in  tali  villa 
nocmMnta  ^^  nocumentum  liberi  tenementi  sui  in  eadem  villa 
terminen-  vol  in  alia  post  ultimum  reditum  &c.  Et  ided  tibi 
justiciariis  prsecipimus,  qu6d  si  idem  talis  fecerit  te  securum  &c. 
Buisquibus- tunc  faclas  duodedm  liberos  &  legales  homines  de 
visineto  illo  videre  fossatum  illud,  vel  alia  superiils 
nominata,  &;  tentum  illud  &  nomina  eorum  inbreviari. 
Et  sumoneas  eosdem  per  bonos  sumonitores,  q  sint 
cora  justiciariis  nostris  ad  proximam  assisam  &a  parati 
inde  facere  recognitionem.  Et  pone  per  vadium  & 
salvos  plegios  prsBfatmn  talem  vel  ballivum  ejus  &c. 
ut  supra  de  nova  disseysina  de  libero  tenemento. 


conque. 


6.  De   officio  vicecom   &   aliis  fiat  ut   supra  de  assisa 

endo.     ^ov®   disseysinaB   de   libero  tenemento,  praeterquilm  de 

visu  juratoribus  faciendo.     In  quo  casu,  querens  faciat 
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he  says)  and  is  accustomed  to  have,  as  reasonably,  &c.  pasture, 
A  writ  likewise  for  having  reasonable  estover  directed  fig^ery,  and 
to  the  viscount,  that  he  shall  do  justice  as  above.     A  *^®J°®^® 
writ  likewise  concerning  a  convention  directed  to  the  viscount, 
viscount,  that  he  judicially  enforce  it  as  above.     But 
the  office  of  the  viscount  in  this  part  is  that  in  the  pre- 
sence of  the  parties  he  convene  the  hundred  or  wapen- 
take.   And  in  the  first  place  let  him  see  in  whose  ground 
or  tenement  that  new  work  has  been  made,  and  if  it  be 
found  to  have  been  made  on  the  ground  of  the  person, 
concerning  whom  complaint  is  made,  and  to  the  nuisance 
of  the  freehold  of  the  complainant,  if  this  be  established 
by  a  jury,  let  the  viscount  cause  to  be  removed  upon 
the  view  of  recognisors  that  which  is  a  nuisance  at  the 
cost  of  the  offender,  and  let  him  cause  it  to  be  done  in 
the  manner,  in  which  it  is  accustomed  and  ought  to  be 
done. 

The  king  to  the  viscount  greeting.     Such  a  person       5. 

has  complained  to  us  that  so-and-so  has  unjustly,  &c.  theking 

raised  a  f oss  or  some  other  thing  (as  above  in  the  first  wills  that 

paragitiph  well  in  order)  in  such  a  vill  to  the  nuisance  of  this^^^ 

of  his  freehold  in  the  same  or  in  another  vill  since  our  kind  bo 

last  return,  &c.    And  accordingly  we  enjoin  you,  that  if  before  cer- 

the  said  person  has  found  sureties,  &a,  then  cause  twelve  tai^.of  ^^js 

^  ,  ,       justicianes. 

free  and  loyal  men  from  that  neighbourhood  to  view 

that  foss  or  the  other  things  above  named,  and  that  tene- 
ment and  their  names  to  be  inserted  in  the  writ,  and 
summon  them  by  good  simimoners,  that  they  present 
themselves  before  our  justiciaries  at  the  next  assise  and 
prepared  to  make  a  recognition  thereon.  And  place 
imder  bail  and  safe  sureties  so-and-so  aforesaid  or  his 
bailiff,  &c.,  as  above  concerning  a  novel  disseysine  from  a 
freehold. 

Concerning  the  office  of  the  viscount  and  the  other       e. 

matters  let  it  be  done  as  above  in  an  assise  of  novel  ^^.™**^"^^ 

a  yiew. 

disseysine,  except  as  regards  the  making  a  view  by  the 
jurors.  In  which  case  let  the  complainant  make  the  view 
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visum  juratoribus  de  eo  quod  nocet,  qualecunq^  sit  illud, 
vel  quantum  vel  p  quas  metas,  ut  certa  res  in  judi- 
cium deducal,  &  ut  scire  potent  utru  plus  posuerit  in 
visu  suo  vel  miniis  quam  noceat,  vel  etiam  nihil,  ut 
inde  certificari  possunt  justiciarii,  ctun  inde  fiierint 
f.  234.  requisiti.  Item  utrum  nocumentum  justum  sit  vel 
injuriosum,  magnum  vel  minimum,  vel  omniiid  nullum 
licet  damnosum,  ut  per  hoc  scire  possint  utrum  querela 
pertineat  ad  querentem  vel  non.  Item  videre  oportet 
tenementum,  cui  injuriosfe  nocitum  est,  quia  ciim^ 
querens  tenementum  non  habeat  cui  nocere  possit,  non 
valebit  querela,  vel  ille  de  quo  quseritur  tenementum 
habeat  quod  noceat.  In  adventu  ver6  justiciariorum 
faciendsB  sunt  plures  interrogationes,  ut  sciri  possit 
utrum  ad  querentem  pertineat  actio  vel  non,  quo  casu, 
ciim  intentionem  fimdaverit  querens,  excipere  poterit 
ille  de  quo  queritur  contra  intentionem  querentis  mul- 
tis  modis,  secundilm  quod  respondetur  supra  in  assisa 
novsB  disseysinde. 

7.  Continetur  enim   in   brevi.     Questus  est  nobis  talis, 

Po^one  V^^  talis:  &  eadem  fiat  responsio  ut  fit  supra  de 
etexcep-  libero  tenemento,  ut  si  dicat  quod  fossatum  non  leva- 
iinus' de  ^^  ^^^  ^^^  aliud,  sed  aliis  non  procedet  assisa» 
quoqueri-  maxime  quoad  poenam  &  per  hoc  breve,  quia  haeredes 
d^m*ar^'  &  succcdcntcs  uou  tenentur  ad  poenam  ex*  delicto 
ticulofl       aliorum,  licet  teneantur  ad   restitutionem  status,  q^  res 

J^^*!lx^^  ad  statum  pristinum  deducatur  etiam  sine  poena  ut 
Dig.  VIII.,  o         ^....  J,  ii-i.         1 

t.  V.  §  14.   supra,  &  non  quia   injuriam   fecerunt,  sed  quia  tenent 

rem  quae  nocet,  ad  similitudinem  ejus  quod  dicitur  de 


i"si,"MS.Rawl.  C.  160. 
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for  the  jurors  of  that  which  is  a  nuisance,  whatever  it 
may  be,  or  how  much  or  by  what  metes,  so  that  a  certain 
thing  may  be  brought  under  judgment,  and  that  it  may 
be  known  whether  he  has  put  in  his  view  more  or  less 
than  that  which  is  a  nuisance,  or  even  nothing,  so  that  the 
justiciaries  may  certify  thereon  when  they  may  be  called  ^-  ^^^* 
upon.  Likewise  whether  the  nuisance  be  a  just  or  a 
toi-tious  nuisance,  a  great  or  a  small  nuisance,  or  none  at 
all,  although  damaging,  so  that  it  may  be  thereby  known 
whether  the  complaint  appertains  to  the  complainant  or 
not.  Likewise  they  must  view  the  tenement  to  which 
the  tortious  nuisance  has  been  caused,  because  when  the  * 
complainant  has  no  tenement  to  which  a  nuisance  can 
be  caused,  his  complaint  will  not  be  valid,  or  he  con- 
cerning whom  the  complaint  is  made  has  [no]  tenement 
which  can  cause  a  nuisance.  But  on  the  arrival  of  the 
justiciaries  many  interrogatories  have  to  be  administered, 
that  it  may  be  known  whether  the  complainant  is 
entitled  to  bring  an  action  or  not,  in  which  case,  when 
the  complainatnt  has  founded  his  statement,  he  con- 
cerning whom  complaint  is  made  may  except  against  the 
statement  of  the  complainant  in  many  ways,  according 
to  the  answers  above  explained  in  an  assise  of  novel 
disseysine. 

For  it  is  contained  in  the  writ.     Such  a  person  has        7. 
complained    to  us  that  so-and-so :   and   let  the  same  ponc«rn- 

,        .  1  .  .  «         mfftne 

answer  be  given  as  was  above  given  concerning  a  free-  answer 
hold,  as  if  it  be  said  that  he  has  not  raised  a  foss  or  any  *°^  *^ 

6XCeDuOIlS 

thing  else,  but  otherwise  the  assise  shall  not  proceed,  of  him, 
especially  as  regards  the  penalty  and  by  this  writ^  be-  ^^^hcraf^? 
cause  heirs  and  successors  are  not  liable  to  a  penalty  plaint  is 
for  an  offence  of  others,   although  they  are  liable  to°^*^ 
make  restitution  of  the  state  of  things,  that  a  thing  be  the  articles 
replaced  in  its  former  state  even  without  a  penalty  as  ^^  *^®  ^*' 
above,  and  not  because  they  have  done  the  tort,  but  be- 
cause they  hold  the  thing  which  is  a  nuisance,  after  the 
likeness  of  that  which  is  said  of  a  beam  placed  on  the  wall 
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tigno  mjuncto,  q  quia  teneatur  actioni  de  tigno  in- 
juncto,  non  soliim  ille  qui  tigniun  injunxit,  sed  iUe  qui 
tignum  habet  injunctO.  Et  simili  modo  videtur  de  eo 
dicendum  qui  f ossatum,  vel  stagnum,  vel  alia  qu^eq^ 
prostraverit  vel  levaverit,  ctun  ilia  habeat  prostrata 
vel  levata.  Et  illud  idem  erit  dicendum  (ut  videtur) 
si  tempore  nocumenti  facti  non  habuit  querens  tene- 
mentum  cui  noceri  potuit,  &  ideo  quia  non  fuit  ei 
injuriatum,  &  de  injuria  alteri  iUata  nemo  debet 
acquirere  sibi,  vel  potest  actionem  vel  querelam  habere. 
Item  continetur  (injustfe  &  sine  judicio),  &  tunc  fiat 
eodem  modo,  quo  supra  de  libero  tenemento.  Item 
continetur  (levavit  vel  prostravit  vel  exaltavit),  quo 
casu  responderi  poterit  qu6d  ipse  non  levavit  sed 
alius,  sed  tamen  quod  alius  levavit  dirutum  esset  vel 
corruptxmi  vel  prostratum,  etiam  sine  judicio  ipse  illud 
refecit  &  reparavit.  Item  ad  hoc  quod  dicitur,  ad 
nocumentum,  responderi  poterit,  qu6d  nullum  omnind 
est  ibi  nocumentum,  vel  si  nocumentum  ibi  fuerit, 
illud  non  est  injuriosum,  nee  querens  Jus  habet  pro- 
hibendi  ne  fiat,  sicut  videri  poterit  de  molendino  levato 
in  fundo  alieno,  ubi  vicinus  prohibere  non  potest  ne 
fiat,  licet  damnum  sentiat,  quia  damnum  illud  non  est 
injuriosum  licet  damnosum,  &  sic  dici  poterit  de  aliis 
nocumentis,  quaB  damnosa  sunt  licet  non  injuriosa. 
Item  dicitur  (ad  nocumentum  liberi  tenementi  talis), 
unde  oportet,  qu6d  iUe  qui  queritur  liberum  habeat 
tenementum,  quia  nemo  potest  servitutem  acquirere 
alicujus  praedii  vel  fundi,  nisi  qui  habeat  prsedixmi  & 
liberum  tenementum,  nee  quisquam  debere  servitutem, 
nisi  qui  habet  prsedium  &  liberum  tenementum. 
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of  another,  that  a  person  is  liable  to  an  action  for  so 
placing  a  beam,  not  merely  the  person  who  has  so  placed 
the  beam,  but  he  who  has  the  beam  which  has  been  so 
placed.  And  in  a  similar  manner  it  seems,  that  it  may 
be  said  of  him  who  has  thrown  down  or  raised  up  a  foss 
or  a  pond  or  other  things,  when  he  has  those  things 
which  have  been  thrown  down  or  raised  up.  And  the 
same  will  have  to  be  said  (as  it  seems)  if  at  the  time 
of  the  nuisance  being  worked  the  complainant  had  not 
a  tenement  to  which  the  nuisance  could  be  done,  and 
accordingly  because  no  tort  was  worked  against  him,  and 
concerning  a  tort  done  to  another  no  one  ought  to  ac- 
quire any  thing  for  himself,  nor  can  he  have  an  action 
or  a  complaint.  Likewise  it  is  contained  in  the  writ, 
"  unjustly  and  without  a  judgment,"  and  then  let  it  be 
done  in  the  same  way  as  concerning  a  freehold.  Likewise 
it  is  contained  in  the  writ  "  he  has  raised  or  heightened 
"  or  thrown  down,"  in  which  case  it  may  be  answered 
that  he  himself  has  not  raised  it,  but  another  person  has 
done  so,  but  nevertheless  what  another  has  raised  has 
been  destroyed  or  decayed  or  thrown  down,  also  without 
a  judgment  he  has  restored  and  repaired  it.  Likewise 
to  this,  which  is  said  "  so  as  to  be  a  nuisance,"  it  may  be 
answered,  that  there  is  no  nuisance  at  all  there,  or  if 
there  be  a  nuisance,  it  is  not  tortious,  nor  has  the  com- 
plainant the  right  to  prohibit  its  being  done,  as  may 
be  seen  in  the  case  of  a  mill  raised  on  another  person's 
ground,  where  a  neighbour  cannot  prohibit  it  being 
done,  although  he  may  feel  the  damage,  because  that 
damage  is  not  tortious  although  damaging,  and  so  it 
may  be  said  of  other  nuisances^  which  are  damaging  but 
are  not  tortious.  Likewise  it  may  be  said  "to  the 
"  nuisance  of  a  certain  freehold,"  whence  it  is  incumbent 
that  he  who  complains  should  possess  a  freehold,  for  no 
one  can  acquire  a  servitude  in  any  person's  field  or  ground, 
unless  he  has  a  field  and  freehold,  nor  can  any  one  be 
liable  to  a  servitude,  unless  he  has  a  field  and  a  freehold. 
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?.  Si  autem  nihil  sit  quod  dici  poterit  contra  assisam, 

amoveri^     procedat  assisa,  &  si  faciat  pro  querente,  amoveatur  id 

debetnocu-  quod  nocet  &  redigatur  in  pristinum  statum  ad  custum 

ejus  qui  deliquit,  &  fiat  per  omnia  sicut  esse  solet  & 

debet,  sive  fieri  debeat  prostratio  sive  demollitio,  refectio 

f.  234  b.    sive  reparatio,  aperitio   sive  amensuratio.     Et  iinde   si 

per  judicium  aliqua  istorum  fieri  debeant^  ad  veterem 

formam  reformantur,  secundiim  altitudinem  &  profun- 

ditate,  latitudinem,  longitudine  &  strictitudinem.     Re- 

stitui  enim  debet  primus  status  &  refici.     Beficit  enim 

qui  reparat  &  qui  aperit  &  qui  purgat,  quia  purgatio 

refectionis  portio  est.     Sed  non  potest  quia  sub  specie 

refectionis  deterius  aliquid  facere,  nee  altius  nee  latius 

nee  humilius  nee  longius  aliquid  facere. 

9.  Ite  n5   potest   quis  aquae   ductum   ita  purgare,  p  q 

diverea*  *^^^  aliter  fluat  quim  fluere  solet  Si  quis  convictus 
fuerit  per  assisam  q  aquam  diverterit  vel  aliquid  fece- 
rit,  vel  immerserit  per  quod  aqua  pressior  vel  altior 
vel  rarior  fluat  vel  rapidior,  vel  per  quod  in  aliquo 
minuatur,  vel  per  quod  alveum  fluminis  mutet  cum 
incommode  vicini.  Item  non  solum  tenetur  qui 
aquam  divertit,  sed  ille  qui  denegat  q  aliter  aqua  fluat, 
ctmi  jus  non  habuerit.  Item  tenetur  quis  qui  dolo 
fecerit,  quo  magis  aqua  aliter  fluat  qu^  solet,  vel 
miniis  solito.  Ut  si  fossum  ^  in  suo  fecerit,  vel  ita  aquae 
ductum  refecerit  vel  purgaverit,  q  modxun  excedat,  & 
per  hoc  aquam  vicino  auferat  in  parte  vel  in  toto. 
Et  in  quibus  casibus,  si  in  hoc  prsesumptum  fuerit, 
totum  ad  pristinum  statum  per  assisam  reformabitur. 
Sed  si   quis,  ciim  sibi   per  assisam  perquirere   deberet, 

»  "  foBsam,"  MS.  Bawl.  C.  160. 
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But  if  there  be  nothing  which  can  be  said  against  the        8.  • 
assise,  let  the  assise  proceed ;  and  if  it  is  in  favour  of  the  ^^^^ 
complainant,  let  the  nuisance  be  removed  and  [the  ground]  ought  to  be 
restored  to  its  primitive  state  at  the  cost  of  the  offender,  '®™^^®*^- 
and  let  it  be  done  in  every  respect  as  it  ought  and  is 
accustomed  to  be  done  in  the  way  of  throwing  down  or 
demolishing,  re-making  or  repairing,  opening  or  admeasur-  f.  234  . 
ing.     And  hence  if  by  the  judgment  any  of  those  things 
ought  to  be  done,  let  them  be  refashioned  into  the  old 
form,  according  to  height  and   depth,  breadth,  length, 
and  straightness.     For  the  primitive  state  ought  to  be 
restored.     For  he  re-makes  a  thing  who  repairs  it  and 
who  opens  it  and  who  cleanses  it,  because  cleansing  is 
a  portion  of  re-making.     But  a  person  may  not  under 
pretence  of  re-making  a  thing  make  it  worse,  nor  higher, 
nor  wider,  nor  lower,  nor  longer. 

Likewise  a  person  may  not  so  cleanse  a  water-course       9. 

that  the  water  shall  flow  through  it  otherwise  than  it  is  po^cem- 

°  ing  diverse 

accustomed  to  flow.  If  a  person  is  convicted  by  an  assise  water, 
that  he  has  diverted  the  water  or  has  done  anything  or 
immersed  anything  whereby  the  water  flows  in  a  lower 
or  a  higher,  or  a  thinner,  or  a  more  rapid  stream  than 
before,  or  whereby  it  is  diminished  in  any  way,  or  where- 
by it  changes  the  bed  of  the  stream  with  inconvenience 
to  a  neighbour.  Likewise  not  only  is  he  liable  who 
diverts  the  water,  but  he  who  denies  that  the  water  shall 
flow  otherwise,  when  he  has  no  right.  Likewise  he  is 
liable,  who  by  a  trick  has  effected  that  the  water  flows 
in  a  different  manner  than  it  is  accustomed,  or  less  than 
customary.  As  if  he  shaU  have  made  a  foss  in  his 
own  ground,  or  has  so  repaired  or  cleansed  the  water- 
course, that  it  exceeds  moderation,  and  thereby  he  takes 
the  water  away  from  his  neighbour  either  in  part  or  in 
whole.  And  in  which  cases,  if  the  encroachment  ^  be 
established,  the  whole  shall  be  restored  to  its  pristine 
state  by  an  assise.  But  if  anybody,  when  he  ought  to 
claim  this  by  an  assise,  or  when  he  has  made  a  claim, 
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vel  cim  perquisiverit,  propria  autoritate  (spreto  judido) 
seysinam  suam  usurpaverit  quod  perjudicem  reposcere 
deberet,  quod  sic  sibi  prsBsumpsit  per  judicem  resti- 
tuet,  vix  imposterum  audiendus  super  ipsa  proprietate, 
ut  coram  ipso  rege  apud  Clarindo  anno  regni  sui  32. 
in  coin  South:  de  quadam  aqua  trestomata  in  insula 
de  Wych  inter  Simonem  de  Vendenge  querentem  & 
Jordanum  de  insula.  Ea  quae  nunc  dicta  sunt  suffici- 
ant  exempli  causa,  ut  sciatur  qualiter  tollenda  sunt 
nocumenta,  &  qualiter  per  assisam  reformanda  sint 
omnia  &  in  pristinum  statum  reducenda. 

10.  Item  de  stagno   &  gurgite   levato  vel   prostrato  ad 

leviSof"^  nocumentum  injuriosum,  videndum  erit  utrum  omnind 
levatum  sit  in  tenemeto  ipsius  querentis,  ciim  habeat 
teneinentum  ex  utraq^  parte  ripsB.  In  quo  casu,  potius 
erit  ibi  disseysina  de  libero  tenemento,  qukm  assisa  de 
nocumento.  Si  autem  levatum  vel  prostratum  omnind 
in  tenemento  illius  de  quo  queritur,  ibi  erit  potius 
assisa  de  nocumento  qu^  de  libero  tenemento,  cina 
Britton,  ii.  hoc  totum  sit  in  alieno.  Si  ■  autem  pars  qusedam  in 
cj™'*  pprio  &  pars  quaedam  in  alieno,  ut  si  aqua  dividatur 
per  medium,  tunc  pro  ea  parte,  quae  fuerit  in  proprio, 
locum  habebit  assisa  novae  disseysinae  de  libero  tene- 
mento: &  pro  ea  parte,  quae  fuerit  in  alieno,  locum 
habebit  assisa  de  nocumento,  &  sic  duae  erunt  assisae 
de  uno  facto.  Et  ciim  onerosum  sit  utraq,  prosequi, 
videndum  erit  quae  illarum  deberet  praeferri  ad  inju- 
riam  ex  toto  tolledam,  ne  pro  una  parte  procedat  & 
pro  alia  infecta  remaneat,  &  si  velitis  corrigere  per 
assisam  novae  disseysinae  totum  quod  actum  est  de 
libero  tenemento,  hoc  esse  non  poterit,  quia  assisa  ilia 
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has  of  his  own  authority  (despising  a  judgment)  usurped 
seysine  of  that,  which  he  ought  to  demand  back  through 
the  judge,  he  shall  restore  through  the  judge  what  he  has 
so  presxmied  for  himself,  and  shall  in  future  be  with  diffi- 
culty heard  upon  the  question  of  the  property,  as  before 
the  king  at  Clarendon  in  the  thirty-second  year  of  his 
reign  in  the  county  of  Southampton,  concerning  certain 
water  diverted  in -the  island  of  Wight  between  Simon 
de  Yendenge  the  complainant  and  Jordan  of  the  island. 
The  things  above  said  may  be  sufficient  for  example's 
sake,  that  it  may  be  known  what  nuisances  are  to  be 
taken  away,  and  in  what  way  all  are  to  be  reformed  by 
an  assise  and  brought  back  to  the  pristine  state. 

Likewise  concerning  the  heightening  or  lowering  of  a  lo. 
pond  or  a  weir  to  be  a  tortious  nuisance,  it  is  to  be  seen  heighten- 
whether  it  has  been  heightened  altogether  in  the  tene-  ">« »  po"*' 
ment  of  the  complainant,  when  he  has  the  tenement  on 
each  side  of  the  river.  In  which  case  there  will  rather  be 
a  disseysine  &om  a  freehold,  than  an  assise  for  a  nuisance. 
But  if  it  has  been  raised  or  lowered  altogether  in  the 
tenement  of  hiip  concerning  whom  the  complaint  is 
made,  there  will  rather  be  an  assise  for  the  nuisance 
than  for  the  freehold,  since  it  is  altogether  in  another 
person's  ground.  But  if  a  part  be  in  one's  own  groimd 
and  a  part  in  another's  groimd,  as  if  the  water  be^vided 
by  the  middle,  then  in  respect  of  that  part  which  is 
on  one's  own  ground  an  assise  of  novel  disseysine  from 
the  freehold  shall  have  place,  and  in  respect  of  that  part 
which  is  on  another's  ground,  an  assise  concerning  the 
nuisance  shall  have  place,  and  so  there  shall  be  two 
assises  concerning  the  same  act.  And  since  it  would  be 
onerous  to  prosecute  both,  it  will  have  to  be  seen  which 
of  them  ought  to  be  preferred  to  remove  the  tort  alto- 
gether, lest  one  should  proceed  for  one  part  and  the 
other  remain  unremedied ;  and  if  you  would  wish  to 
correct  by  an  assise  of  novel  disseysine  all  which  has 
been  done  concerning  the  freehold,  this  cannot  be  effected, 
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non  comprehendit  assisam  de  nocumento,  quod  factum 
est  in  alieno.  Melius  est  igitur  q,  per  assisam  de 
nocumeto,  per  quam  poterit  utraq,  terminari,  quia 
assisa  de  nocumento  extendit  se  ad  fundxmi  alienum 
in  eo  quod  nociva  est  &  injuriosa,  licet  se  non 
extendat  quantum  ad  liberum  tenementum,  &  sic 
f.  235.  assisa  de  nocumento  terminat  utranque,  s.  q  nocu- 
mentum  toUatur  &  q  res  ad  pristinum  statum  re- 
ducatur.  Ite  ex  uno  facto  plures  possunt  eeee  dis- 
seysinae  de  libero  tenemento,  &  plura  nocumenta 
injuriosa  eodem  modo.  Plures  disseysinae  de  libero 
tenemento,  ut  si  quis  fossatum  levaverit  in  fundo 
alieno  invito  domino,  per  hoc  facit  disseysinam  de 
libero  tenemento  ei,  qui  dominus  est,  &  obstructionem 
vise  &  diversionem  aquae,  qu8B  sunt  quasi  nocumenta 
irijusta  (secundum  quosdam),  licetin  alieno.  Sed  omnes 
terminari  possunt  per  unicam  assisam  de  libero  tene- 
mento, ciim  surgant  ex  uno  facto,  per  facti  emenda- 
tionem.  Si  autem  una  vel  ambae  erigantur  quae  nocent, 
adhuc  poterit  injuria  remanere  pro  parte.  Et  ided 
melius  est  qu6d  ima  assumatur,  quae  totum  terminet 
negotium.  Et  eodem  modo  potest  quis  £Eu;ere  in  suo 
ex  uno  facto,  per  quod  plura  nocumenta  imminere 
possunt  vicino,  ut  si  viam  obstruat  fossato,  per  quam 
ingredi  solet  ad  pasturam,  facit  disseysinam  de  com- 
munia  &  similiter  nocumentum  in  via  &  divertit 
aquam,  &  sic  facit  unam  disseysinam  de  communia  in 
proprio  &  duo  nocumenta  ex  uno  facto,  &  unde  fiat 
ut  supra.  Item  potest  unus  ex  uno  facto  pluribus 
obligari  &  teneri  ex  disseysina  &  nocumeto,  ut  si  quis 
alterius  tenementum  incluserit  vel  commune,  &  in  quo 
unus  habet  liberum  tenementum  &  alius  communiam 
pasturae,  unus  vel  plures,   tertius  &c.   &  iter  &  actum 
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because  that  assise  does  not  comprehend  an  assise  for  a 
nuisance,  which  is  done  in  another  person's  ground.  It 
is  better  therefore  to  proceed  by  an  assise  for  a  nuisance, 
whereby  both  may  be  determined,  because  an  assise  for 
a  nuisance  extends  itself  to  another's  ground  in  as  far  as 
it  is  noxious  and  injurious,  although  it  does  not  extend 
as  far  as  regards  the  freehold,  and  so  an  assise  for  a 
nuisance  determines  both,  to  wit,  that  the  nuisance  be  f.  285. 
removed,  and  that  the  thing  be  brought  back  to  its 
former  state.  Likewise  out  of  a  single  act  there  may  be 
several  disseysines  from  the  freehold,  and  several  nui- 
sances in  the  same  manner.  Several  disseysines  from  the 
freehold,  as  if  a  person  has  raised  a  foss  in  the  ground  of 
another  against  the  will  of  the  lord,  he  thereby  causes  to 
him,  who  is  the  lord,  a  disseysine  &om  his  freehold  and 
an  obstruction  of  his  road  and  a  diversion  of  the  water, 
which  are  as  it  were  tortious  nuisances  (according  to  some) 
although  they  are  in  another's  ground.  But  they  may 
all  be  determined  by  a  single  assise  concerning  the  free- 
hold, since  they  arise  from  a  single  fact  by  an  amendment 
of  the  act.  But  if  one  or  both  are  erected,  which  are 
nuisances,  the  injury  may  still  remain  partially.  And 
therefore  it  is  better  that  one  be  assumed  that  will  ter- 
minate the  whole  afTair.  And  in  the  same  way  a  person 
may  do  a  thing  on  his  own  groimd  by  a  single  act, 
whereby  many  nuisances  may  threaten  his  neighbour,  as 
if  he  should  obstruct  by  a  foss  the  road,  by  which  he  had 
usually  access  to  a  pasture,  he  causes  a  disseysine  of 
common,  and  in  like  manner  a  nuisance  in  the  road,  and 
he  diverts  the  water,  and  so  causes  one  disseysine  in  his 
own  groimd,  and  two  nuisances  from  a  single  act,  and 
hence  let  it  be  done  as  above.  Likewise  a  person  may 
from  a  single  act  be  liable  and  boimd  to  several  persons 
in  respect  of  a  disseysine  and  a  nuisance,  as  if  a  person 
shall  have  enclosed  the  tenement  of  another  or  a  com- 
mon, and  in  which  one  has  a  freehold  and  another  a 
common  of  pasture,  one  or  more,  a  third,  &c.,  and  a  foot- 
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per  medium,  quartus  nd  aquationem  in  aliqua  parte, 
&  sic  in  infinitum :  plures  hie  erunt  disseysinse  & 
pliira  nocumenta,  undo  prii^  recurrendum  erit  ad 
remedium  quod  totum  terminat  (si  dominus  tenement! 
voluerit),  ilioquin  quilibet  agat  pro  se  &  per  se. 
Item  si  quis  divertit  cursum  aquse,  refert  in  quo  com, 
vel  in  quo  loco  factum  fuerit  id  quod  nocet,  sicut  in 
gurgite,  stagno,  &  piscaria.  Item  refert  utrum  aqua, 
in  qua  id  factum  est  quod  nocet,  propria  sit  ejus  de 
quo  queritur  vel  communis  vel  in  parte  propria,  scili- 
cet usq^  ad  filum  aquae  &  partim  aliena.  Si  autem 
omnind  propria  ejus  qui  divertit  &  in  eadem  villa,  & 
tenementum  cui  nocetur  in  eadem  villa,  tunc  stabit 
.  breve :  ciim  dicatur,  quod  talis  divertit  cursxmi  aquae 
in  tali  villa  ad  nocumentum  liberi  tenementi  talis  in 
eadem  villa.  Si  autem  aqua  sit  communis  plurium  & 
propria,  non  dico  tantum  ad  usum  piscandi,  time 
refert  quid. 


Cap.  XLVI. 

Q-  ILu.  Poterit  inter  alia  nooumenta  concedi  libertas  ad 
tumali-  nocumentum  libertatis  pri^s  concessse,  ut  si  cui  conce- 
trafritad  ^^^^  libertas  habendi  mercatum  aliquo  loco  certo,  ita 
nocmnen-  qudd  non  sit  ad  nocumentum  alicujus  mercati  vicini : 
Tt^!^  &  ™de  inprimis  videndum  quale  mercatum  did  debeat 
mercatum  vicinum,  &  quale  non  vidnum  sive  remotum. 
ch.  zzzi.  Item  quale  sit  nocumentum,  ad  hoc  quod  suffidat  ad 
§  8*  tollendum   id   quod   nocet,  s.  utrum   damnosum  sit  & 

neta,272.  injuriosum,  vel  tantxmi    damnosum  &  non  injuriosum, 
^    '         quia  remotum :  vel  damnosimi  &  injuriosum,  quia  vici- 
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way  and  a  bridle-way  through  the  midst,  a  fourth  to  a 
watering  place  in  some  pari),  and  so  to  an  infinite  num- 
ber ;  here  there  will  be  several  diaseysines  and  several 
nuisances,  whence  recourse  will  first  have  to  be  had  to  a 
remedy  which  will  determine  all  (if  the  lord  of  the  tene- 
ment is  willing),  otherwise  each  must  proceed  for  himself 
and  by  himself.  Likewise  if  any  one  has  diverted  a 
water-course,  it  is  of  importance  in  what  county,  or  in 
what  vill,  or  in  what  place  the  nuisance  has  been  effected, 
as  in  a  weir,  a  pond,  or  a  fishery.  Likewise  it  is  of  import- 
ance whether  the  water,  in  which  the  nuisance  is  caused, 
is  the  property  of  him  concerning  whom  it  is  complained, 
or  is  common,  or  partly  his  own,  that  is  to  the  mid- 
stream, and  partly  another's.  But  if  it  be  altogether  the 
property  of  him  who  has  diverted  it,  and  is  in  the  same 
vill,  and  the  tenement  to  which  the  nuisance  is  caused  is 
in  the  same  vill,  then  the  writ  shall  stand,  when  it  is 
said  that  such  a  person  has  diverted  the  water-course  in 
such  a  vill  to  the  nuisance  pf  the  freehold  of  so-and-so 
in  the  same  vill.  But  if  the  water  be  common  to  several 
persons  and  private  property,  I  do  not  say  only  for  the 
use  of  the  fishery,  then  it  matters  somewhat. 


Chapter  XLVI. 

Amongst  other  nuisances  a  franchise  may  be  granted       i. 
so  as  to  be  a  nuisance  to  a  franchise  previously  granted,  ?*J°J*'' 
as  if  there  be  granted  to  any  one  a  franchise  to  have  a  beenndsed, 
market  in  a  certain  place  on  condition  that  it  be  not  a  ®®  *®  *®  ^ 
nuisance  to  another  neighbouring  market,  and  hence  it  to  a  neigh- 
is  necessary  to  see  what  kind  of  a  market  is  to  be  called  ^^^ 
a  neighbouring  market,  and  what  not  neighbouring  or 
remote.     Likewise  what  kind  of  nuisance  it  is,  that  it 
should  be  sufficient  to  remove  that  which  causes  the 
nuisance,  and  whether  it  be  hurtfiil  and  tortious,  or  only 
hurtful  and  not  tortious,  because  it  is  remote,  or  hurtful 
and  tortious,  because  it  is  neighbouring,  or  if  neighbouring, 
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num  :  vel  si  viciiium,  non  injuriosum,  quia  non  ad  dam- 
num sed  ad  commodxmi.  Vicinum  autem  dici  poterit 
^  mercatum  &  nocumentum  injuriosum,  quia  damnosum 
f.  2W  b.  quandoqj,  ut  si  novum  mercatum  levatum  sit  infra  sex 
leucas  &  dimidium  &  tertiam  partem  dimidise.  Et  est 
ratio,  secundiim  dicta  seniorum,  quia  omnis  rationa- 
bilis  dieta  constat  ex  xx.  milliaribus.  Dividatur  dieta 
in  tres  partes,  prima  pars  matutina  detur  euntibus 
versus  mercatum,  secunda  vero  detur  ad  emendu  & 
vendendu,  quae  quidem  sufficere  debet  omnibus  nisi 
sint  fort^  merctftores  stellati,  qui  merces  deposuerint  & 
exposuerint  venales,  quibus  necessaria  erit  prolixior 
mora  in  mercato.  Tertia  verd  pars  relinquitur  redeun- 
tibus  de  mercato  ad  ppria,  &  quse  quide  omnia  necesse 
erit  facere  de  die  &  non  de  nocte,  propter  insidias  & 
incursum  latronum,  quod  omnia  sint  in  tuto.  Cilm 
igitur  infiu  talem  terminum  impetretur  mercatum,  erit 
prostemendum :  quia  nocumentum  damnosum  est  & 
injuriosum^  quia  sic  vicinum.  Si  autem  ultra  talem 
terminum,  licet  damnosum  sit,  non  erit  tamen  injurio- 
sum, quia  remotii  &  non  vicinum.  Item  poterit  mer- 
catum esse  vicinum  in£rk  pi*8edictos  terminos  &  non 
injuriosum,  quia  non  damnosum  sed  potiiis  ad  commo- 
dum,  ut  si  illud  de  novo  levatum  sit  secundo  die  vel 
tertio  ad  plus  post  diem  alterius  mercati.  Si  autem 
ante,  secundo  die  vel  tertio,  erit  injuriosum,  quia 
damnosum.  Et  unde  si  mercatum  non  sit  vicinum, 
non  erit  demolliendum,  quia  non  injuriosum,  licet 
damnosum.  Si  autem  vicinum  &  infra  terminum  prse* 
dictum,  si  fuerit  ad  commodum,  erit  sustincdum  propter 
verba,  nisi  sit  ad  nocumentum.  Item  si  levatio  unius 
sit  ad  nocumentum  alterius,  tunc  videndum  q  ipsorum 
primd    levatum,    &    ided    licet    ad  nocumentum,   non 
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not  tortious,  because  it  does  not  tend  to  damage  but  to  ad- 
vantage. But  a  market  may  be  called  neighbouring  and 
the  nuisance  tortious,  because  it  is  hurtful  sometimes,  as 
if  a  new  market  has  been  raised  within  six  miles  and  a  f-  285  b. 
half  and  the  third  part  of  a  half.  And  the  reason  is, 
according  to  the  sayings  of  the  elders,  because  every 
reasonable  day's  journey  consists  of  twenty  miles.  The 
day's  journey  is  divided  into  three  parts,  the  first  part, 
that  of  the  morning,  is  to  be  given  to  those  who  are  going 
to  the  market,  the  second  is  to  be  given  to  buying  and 
selling,  which  ought  to  be  sufficient  to  aU,  unless  tbey  be 
merchants  who  have  stalls,  who  have  deposited  their  goods 
and  exposed  them  for  sale,  to  whom  a  longer  delay  in 
the  market  may  be  necessary.  But  the  third  part  is 
left  for  those  returning  from  the  market  to  their  own 
homes,  and  for  doing  all  those  things  which  must  be 
done  by  day  and  not  by  night,  on  account  of  the  snares 
and  attacks  of  robbers,  that  all  things  may  be  in  safety. 
When  therefore  a  market  has  been  obtained  within  such 
a  limit,  it  will  have  to  be  levelled,  since  it  is  a  hurtful 
and  tortious  nuisance,  because  it  is  so  near.  But  if  it  be 
beyond  that  limit,  although  it  may  be  hurtful,  it  will  not 
be  tortious,  because  it  is  remote  and  not  neighbouring. 
Likewise  a  market  may  be  neighbouring  within  those 
limits  aforesaid,  and  not  tortious,  since  it  is  not  hurt- 
ful but  rather  advantageous,  as  if  it  be  held  anew  on  the 
second  or  third  day  at  the  most  after  the  day  of  the 
other  market.  But  if  it  be  held  on  the  second  or  third 
day  before  it,  it  will  be  tortious,  because  hurtfiiL  And 
hence  if  a  market  be  not  neighbouring,  it  will  not  have 
to  be  demolished,  because  it  will  not  be  tortious,  although 
it  be  hurtful.  But  if  it  be  neighbouring  and  within  tibie 
aforesaid  limits  if  it  should  be  advantageous,  it  wiU  have 
to  be  sustained  on  account  of  the  words  ''  unless  it  be  a 
''  nuisance."  Likewise  if  the  holding  of  one  be  a  nuisance 
to  the  other,  then  it  must  be  seen  which  was  the  first 
held,  and  accordingly  although  a  nuisance,  it  is  not  tor- 
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tamen  injuriosum,  qa  primum.  Item  quamvis  dam- 
nosum,  non  erit  injuriosum,  si  de  lioentia  querentis 
levatum  sit 


Cap.  XLVII. 

1-  In  assisa    novas    disseysinsB  de  communia  pasturae 

ingressu  vel  alia  communia,  quae  servitutes  dici  possunt  &  jura, 
l^^^'^f^^'si  contingat  q  una  partium  moriatur  vel  ambae,  nihilo- 
tamde  minils  remanebit  injuria,  licet  cadat  assisa  in  eo,  q 
b^T*^'  poenalis  est,  ut  supra  dicitur  de  libero  tento,  &  sicut 
eorom  per-  assisa  ilia  poenalis  est  &  personalis  &  rei  restitutoria, 
una^TOT*  ^^  ^^^  ^^^  ^^^  restitutoria  status  qntii  ad  haeredes,  cujus- 
tium  mo-  cunq,  aetatis  fuerit,^  &  alios  possidetes,  ut  res  ad  statu 
pareutra-  ^^^titu  reducal  p  breve  de  ingressu,  sicut  ibi  &  per 
que.  tale  breve.     Rex  vicecom  salutem.     Praecipe  A.  q  justfe 

&c.  reddat  B.  communiam  pasturae  ad  tot  averia,  vel 
quantum  pertinet  ad  tantum  tenementum  in  eadem 
villa  secundum  modum  feoffamentL  Vel  sic:  commu- 
niam pasturae  per  totam  terram  suam  ad  tot  averia 
vel  omnimoda,  in  boscis,  &  vastis  ubiq^  extra  blada, 
prata,  et  rationabilia  defensa,  vel  sic:  communiam 
bosci,  bruerae  vel  turbariae  ad  rationabile  estoverium, 
vel  communiam  pessonae,  Ite  communiam  fodiendi, 
hauriendi,  venandi,  piscandi  &  hujusmodi  secundtim 
omnia  genera  communiarum  cum  pertinentiis  in  tali 
villa,  quae  pertinet  ad  libeiiim  tenementum  suum  in 
eadem  villa  vel  in  alia,  de  qua  talis  pater  ipsius  talis, 
qui  tenet,  vel  alius  antecessor  (cujus  haeres  ipse  est) 
injustfe  &c.  disseysivit  praedictu  tale,  ita  q  assisa  novae 
disseysinae  inde  arramata  fuit  &c.  &  sic  p  omnia  ut 
supra  de   libero   tenemento,  cum   clausula  vel   sine,  et 


^  **  CiijuBCunque  cetatis  fuerit,"  omitted  in  MSS.  Bawl.  C.  159  and  160. 
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tious,  because  it  was  held  the  first.  Likewise  although 
hurtful,  it  will  not  be  tortious  if  it  has  been  held  with 
the  license  of  the  complainant. 


Chapter  XLVIL 

In  an  assise  of  novel  disseysine  from  common  of  pas-        i- 
ture  or  other  kind  of  common,  which  may  be  called  ^f  ^ntry 
servitudes  or  rights,  if  it  happens  that  one  of  the  parties  aft«^  a^is- 
dies^  or  both,  the  tort  will  still  remain,  although  the  from  servi- 
assise  fails  in  regard  to  it  being  penal,  as  has  been  said  ^^?«  ^^ 
above  concerning  a  freehold,  and  as  that  assise  is  penal  pnrtenan- 
and  personal  and  for  the  restitution  of  the  thing,  so  this  ^fV^^^. 
is  for  the  restitution  of  the  statvs  as  regards  the  heirs,  ties  dies, 
of  whatever  age  they  may  be,  and  other  possessors,  so  ^^^ 
that  the  thing  may  be  brought  back  to  its  due  state  by 
a  writ  of  entry,  as  in  that  case,  and  by  such  a  writ  as 
this.     The  king  to  the  viscount  greeting.     Enjoin  A. 
that  he  justly  &c.  restore  to  B,  common  of  pasture  for 
so  many  cattle,  or  as  much  as  appertains  to  a  tenement 
of  such  a  size  in  the  same  vill  according  to  the  mode 
of  the  feoffment,  or  thus :  common  of  pasture  over  the 
whole  of  his  land  for  so  many  cattle  or  of  all  sorts,  in 
woods  and  wastes  everywhere,  excluding  com,  meadows, 
and  reasonable  enclosures,  or  thus :  common  of  wood, 
heath,  or  turbary,  for  reasonable  estovers,  or  common 
of  beech-mast.    Likewise  common  of  digging,  drawing 
water,  hunting,  fishing,  and  such  like,  according  to  all 
kinds  of  commons  with  their  appurtenances  in  such  a 
vill,  which  appertains  to  his  free  tenement  in  the  same 
vill  or  in  another :  concerning  which  so-and-so,  the  father 
of  so-and-so  himself  who  holds  it,  or  another  ancestor 
(whose  heir  he  is),  unjustly  &c.  disseysed  such  a  person 
aforesaid,  so  that  an  assise  of  novel  disseysine  was  com- 
menced thereupon,  and  so  throughout  as  above  concern- 
ing a  free  tenement,  with  a  clause  and  without  it,  and 
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secundiim  q  disseysitor  vel  disseysitus  mortid  fiierint 
f. 236.  vel  eonim  alter,  qa  hie  et  ibi  eade  ratio:  &  si  visus 
petatur,  faciat  petens  visum  tenementi  (sicut  faceret 
querens  si  viveret)  juratoribus,  &  non  remaneat,  si 
dicatur  fortfe  q  jura  &  servitutes  videri  non  possunt^ 
cilm  sint  incorporalia  &  per  hoc  invisibilia  &  intangi- 
bilia,  quia  possunt  corpora  videii,  s.  tenementa  in 
quibus  constituunl  talia  jura,  &  etiam  tenementa  ad 
qu^  dicuntur  pertinere,  ut  sciri  poterit  in  quibus  locis 
&  infnl  quas  metas  contineantur,  sicut  fit  tota  die  de 
communia  pasturae  per  breve  de  recto  &  per  breve  de 
quo  jure.  Simili  modo  (ut  videtur)  possit  peti  visus 
in  jure  advocationis,  quamvis  jus  videri  non  possit, 
suffidt  (ut  videtur)  q  videatur  corpus  cui  illud  jus 
inest.  Et  revera  unum  est  videre  jus  &  aliud  ecde- 
siam,  sicut  fit  in  assisa  ultimse  prsesentationis.  Quod 
autem  dicitur  supril  de  brevi  de  ingressu  in  assisis  & 
servitutibus,  illud  idem  dici  posset  de  nocumentis:  ut 
si  aliquis  in  suo  faceret  aliquid  injuries^  q  fundo 
vicini  noceret,  &  super  hoc  arramata  esset  assisa,  & 
ante  captionem  assissa  una  pars  moreretur  vel  ambse, 
q  propter  hoc  non  remaneret  injuria  quoad  reforma- 
tionem  status,  quamvis  non  quoad  poenam,  &  hie 
eadem  ratio  qusB  suprsl,  &  ideo  idem  jus  per  tale  breve 
de  fossato  &  muro  &  aliis  levatis  injust^,  q  proster- 
nentur,  et  de  prostratis  injustfe,  q  releventur  et  reparen- 
tur,  et  de  exaltatis  injust^,  q  amensurentur,  et  de  viis 
obstructis  injustfe,  q  aperiantur  ad  usum  debitum,  et 
de  aquis  trestomatis,  q  retomentur  et  in  statum  debi- 
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according  as  the  disseysor  or  the  party  disseysed  are 
dead,  or  one  of  them,  because  here  and  there  it  is  the 
same  reason :  and  if  a  view  be  claimed,  let  the  party  f.  286. 
plRiTTiiTig  a  view  of  the  tenement  (as  the  claimant  would 
do  if  he  were  alive)  make  it  for  the  jurors,  and  let  him 
not  remain,  if  it  be  said  by  chance  that  rights  and  ser- 
vitudes cannot  be  viewed,  since  they  are  incorporeal  and 
thereby  invisible  and  intangible,  because  bodies  may  be 
seen,  that  is,  tenements  in  which  such  rights  are  ap- 
pointed, and  also  tenements  to  which  they  are  said  to 
appertain,  that  it  may  be  known  in  what  places  and 
within  what  metes  they  are  contained,  as  is  done  every 
day  concerning  common  of  pasture  by  a  writ  of  right 
and  a  writ  of  Quo  jure.  In  a  similar  manner  (as  It 
seems)  a  view  may  be  claimed  in  a  right  of  advowson, 
although  the  advowson  cannot  be  viewed,  it  is  sufficient 
(as  it  appears)  that  the  body  be  viewed,  in  which  the 
right  exists.  And  indeed  it  is  one  thing  to  view  the 
right  and  another  to  view  the  church,  as  is  done  in  an 
assise  of  last  presentation.  But  what  is  said  above  con- 
cerning a  writ  of  entry  in  assises  and  servitudes,  the 
very  same  thing  may  be  said  concerning  nuisances ;  as 
if  any  one  should  do  on  his  ground  any  thing  tortiously, 
which  would  hurt  the  ground  of  his  neighbour,  and 
upon  this  an  assise  were  instituted,  and  before  the  hold- 
ing of  the  assise  one  party  should  die,  or  both,  that  on 
that  account  the  tort  would  not  abate  as  regards  the 
reformation  of  the  state  of  things,  although  not  so  as 
regards  the  penalty,  and  here  the  same  reason  [prevails] 
as  above,  and  accordingly  the  same  right  by  such  a  writ 
concerning  a  foss  and  a  wall  and  other  things  tortiously 
raised,  that  they  shall  be  thrown  down,  and  concerning 
things  thrown  down  tortiously,  that  they  may  be  raised 
and  repaired,  and  concerning  things  tortiously  height- 
ened, that  they  be  admeasured,  and  concerning  roads 
obstructed  tortiously,  that  they  be  opened  for  their  due 
use,  and  concerning  waters  diverted,  that  they  be  re- 
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turn  reformentur.  Forma  brevis  talis  esse  poterit.  Rex 
vie.  salutem.  Pwecipe  A.  q  justfe  &c  relevari  faciat  et 
reparari  quoddam  fossatum  in  tali  villa,  ^  B.  pater  vel 
alius  antecessor  ipsius  talis  (cujus  hseres  ipse  A.  est) 
injustS  et  sine  judicio  prostravit  in  eadem  villa  ad 
nocumentum  liberi  tenementi  ipsius  C.  in  alia  villa 
tali  vel  in  eadem.  Et  unde  assisa  novsB  disseysinae 
inde  arramata  fuit  et  visus  terrse  &a  et  remansit  assisa 
capienda  &c.  ut  supra,  vel  sine  clausula  ilia  sic.  Et 
unde  talis  obiit,  antequam  sibi  perquirere  potuit  per 
assisam,  ut  idem  C.  dicit,  et  nisi  fecerit  &c.  Si  tamen 
talis  actio  extendi  non  deberet  ad  hseredes  in  eo  q 
pcenalis  est,  et  valde  onerosum  esset  alicui  hseredi  et 
sumptuosum  hujusmodi  nocumenta  ad  statum  pristi- 
num  reducere.  Et  ided  fiat  quando%  breve  sub  hujus- 
modi verbis.  Praecipe  tali  &c.  q  permittat  talem 
relevare  sive  reparare  &;c.  Eodem  modo  fiat,  si  quis 
fossatum  levaverit  vel  murum  injuriosfe,^  q  prostematur. 
Et  hoc  sufficit  exempli  causa.  Possit  enim  formari 
breve  de  hujusmodi  ad  similitudinem  assisse  mortis 
antecessoris,  quia  continuatur  seysina  ab  antecessore 
usq,  ad  hseredes,  ut  si  nocumentum  factum  fiierit,  et 
ille  cui  injuriatmn  sit  moriatur  in  eodem  die  vel  in 
crastino  vel  in  tertio  die,  quia  talis  retinet  possessio- 
nem civilem  et  statum,  quamvis  naturalem  amiserit. 
Et  poterit  talis  hseres  ex  tali  seysina  receter  pstemere 
vel  levare,  sicut  posset  antecessor  si  viveret,  si  hoc 
liceat  heredi  et  tuc  sic:  Precipe  A.  q  justfe  &c.  rele- 
vare faciat  vel  reparare  quodda  fossatu  in  tali  villa, 
q  quide  B.  pater  ipsi^  A.  (cuj^  heres  ipse  est)  injust^ 
pstravit  in  eade   villa  ad  nocumetu  &c.  vel   copetere 
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turned  and  reformed  to  their  due  state.     The  form  of 
the  writ  may  be  of  this  kind.     The  king  to  the  viscount 
greeting.     Enjoin  A.  that  he  rightfully  &c.  cause  a  cer- 
tain foss  to  be  raised  again  and  repaired  in  such  a  vill, 
which  B.  his  father  or  other  ancestor  of  so-and-so  (whose 
heir  A.  himself  is)  tortiously  and  without  a  judgment 
threw  down  in  the  same  vill  to  the  nuisance  of  the  free- 
hold of  C.  himself  in  another  such  vill  or  in  the  same. 
And  whereof  aji  assise  was  thereupon  instituted  and  a 
view  had  of  the  land  &c.,  and  the  assise  remained  to  be 
held  &c.  as  above,  or  without  that  clause  thus:  And 
whereupon  so-and-so  died  before  he  could  obtain  for 
himself  by  an  assise,  as  the  said  C.  says,  and  unless  he 
shall  do  so,  &c.     If,  however,  such  an  action  cannot  be 
extended  to  the  heirs  inasmuch  as  it  is  penal,  and  it 
would  be  very  onerous  and  costly  to  an  heir  to  restore 
this  kind  of  nuisances  to  their  pristine  state.     And  ac- 
cordingly let  there  be   sometimes  a  writ  under  these 
words :  Enjoin  so-and-so  that  he  permit  such  a  person 
to  raise  again  and  to  repair,  &c.     In  the  same  manner 
let  it  be  done,  if  any  one  has  raised  a  foss  or  a  wall 
tortiously,  that  it  be  thrown  down.     And  this  is  suffi- 
cient for  example's  sake.     For  a  writ  of  this  kind  may 
be  drawn  up  after  the  likeness  of  an  assise  of  the  death 
of  an  ancestor,  because  the  seysine  is  continued  from 
the  ancestor  to  the  heir,  so  that  if  a  nuisance  has  been 
caused,  and  he  against  whom  the  tort  is  worked  should 
die  on  the  same  day  or  on  the  morrow,  or  on  the  third 
day,  because  such  a  person  retains  the  civil  possession 
and  status,  although  he  has  lost  the  natural.    And  such 
an  heir  from  such  a  seysine  may  recently  throw  down 
or  raise  up,  as  his  ancestor  might,  if  he  were  alive,  if 
this  be  allowed  to  the  heir ;  and  then  thus ;  Enjoin  A. 
that  rightfully  &c.  he  cause  to  be  raised  up  or  repaired  in ' 
such  a  vill  a  certain  foss,  which  a  certain  B.,  the  father 
of  A.  (whose  heir  he  is),  tortiously  threw  down  in  the 
same  vill  to  the  nuisance  &c. ;  or  the  heir  is  entitled  to 
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potent  heredi  assisa  nove  disseysine  de  nociimeto,  sicut 
copeteret  antecessori  dum  vixit,  ppter  talem  contmua- 
tionem:  qa  p  civilem  possessionem  qua  antecessor  re- 
tinuit,  injuriatur  hseredi  sicut  antecessori,  qa  antecessor 
incontinenti  possit  reficere  vel  prostemere,  nisi  ixnpe- 
diretur  quasi  morte  pneventus.  Si  autem  negligens 
fuit  antecessor  in  impetrando  long^  ante  mortem  suam, 
q  ita  sibi  per  negligentiam  non  impetravit  ciim  posset, 
haeredi  non  dabitur  actio  per  breve  de  ingressu  prop- 
ter negligentia  sui  antecessoris,  quia  non  videtur  q, 
hseredi  noceri  possit,  quod  antecessori  non  nocuit. 


Cap.  XLVIII. 

1.  Contingit  quandoq,   disseysinam   fieri   infr^   sumoni- 

P^®* "     tionem   itineris  justiciariorum,   ubi    non   esset  necesse 

monitio-"  recurrere   ad    curiam   pro  habendo  breve,  sed  fiat  per 

?^^t^?™  justiciaries   in   hac  forma.     Titius  de  tali  loco  &  socii 

justiciaTi'-    •* 

onuncon-  sui   justiciarii    itinerantes    in    tali    com    vie.   tali   sal. 

tingatdis-  Questus  est  nobis  talis,  qudd  talis  injustfe  &c     Et   sic 

fieri  qua-  ,  in  onmibus  ut  supra,  prseterquam  de  termino   &  tunc 

lemcim-.      dicatur,   s.    infrk  simimonitionem   itineris   nostri.      Et 

que.  .... 

ide6  tibi  prsecipimus  &c.  ut  supra,  &  statim  capiatur 
assisa  ciim  juratores  prsesentes  sint  &  visum  fecerint. 
Sed  videndum  erit  utrum  disseysina  facta  fuerit  in 
ipso  itinere  &  in&&  summonitionem  itineris  vel  ante, 
in  parte  vel  in  toto,  ut  breve  conveniat  cum  querela 
&  per  omnia  procedendum  erit  &  respondendum  ut 
supra. 
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an  assise  of  novel  disseysine  concerning  the  nuisance,  as 
his  ancestor  would  have  been,  whilst  he  lived,  on  ac- 
count of  such  continuance,  because  through  the  civil 
possession,  which  his  ancestor  retained,  a  tort  is  worked 
against  the  heir  as  against  the  ancestor,  because  the  an- 
cestor might  have  immediately  repaired  it  or  thrown  it 
down,  unless  he  had  been  impeded  as  it  were  prevented 
by  death.  But  if  the  ancestor  has  been  negligent  in  suing 
out  a  writ  long  before  his  death,  because  through  negli- 
gence he  has  thus  not  sued  out  for  himself,  when  he 
might,  an  action  by  a  writ  of  entry  shall  not  be  allowed 
to  the  heir  on  account  of  the  negligence  of  the  ancestor, 
because  it  does  not  seem  that  that  which  was  not  hurt- 
ful to  the  ancestor  can  be  hurtful  to  his  heir. . 


Chapter  XLVIII. 

It  happens  sometimes  that  a  disseysine  takes  place        i. 
within  the  summons  of  the  iter  of  the  justiciaries,  when  ^^y„ 
it  would  not  be  necessary  to  have  recourse  to  the  court  the  sum- 
to  have  a  writ,  but  it  may  be  done  by  the  justiciaries  JJ^^JJ^ 
in  this  form.     Titius  of  such  a  place  and  his  companion  of  the  jus- 
justiciaries  itinerant  in   such  a  county  to  such  a  vis- jJ^^^J^'^g 
count  greeting.     So-and-so  has  complained  to  us,  that  that  a  dis- 
such  a  person  wrongfully  &c.,  and  so  in  all  particulars  J^y^S^ 
as  above  except  concerning  the  term,  and  then  let  it  be  taket  place, 
said,  to  wit,  within  the  summons  of  our  iter.     And  ac- 
cordingly we  enjoin  you  &c.  as  above,  and  let  an  assise 
be  held  immediately,  when  the  jurors  shall  be  present 
and  have  made  a  view.     But  it  is  to  be  seen,  whether 
the  disseysine  has  been  made  in  the  iter  itself,  and 
within  the  summons  of  the  iter  or  before,  in  part  or  in 
entirety,  that  the  writ  may  agree  with  the  complaint, 
and  that  throughout  the  proceedings,  and  the  answer 
may  be  made  as  above. 
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1. 

Quod  non 
debet  fieri 
disseysina 
Buper  dis- 
geysinam, 
nee  assisa 
saper  as- 
sisam,  nee 
jurata 
snper  jurar 
tarn,  nee 
conTictio 
super  con- 
yictionem. 

Statat. 

Merton. 

§3. 

Cf.  f.  227. 


Cap.  XLIX. 

Si  quis  autem  ^  disseysitus  fuerit  de  tenemento  suo 
vel  aliquo  quod  ptineat  ad  tenementum,  &  coram  jus- 
ticiariis  itinerantibus  seysinam  suam  recuperaverit  p 
assisam  quacunq,  vel  p  recognitionem  eorum  qui  dis- 
seysinam  fecerint,  &  ipse  disseysitus  per  vie  seysinam 
suam  habuerit:  si  vero  disseysitores  postea  post  iter 
vel  infrit,  eum  qui  recuperavit  iterum  disseysiverint  & 
inde  convicti  fuerint,  statim  capiantur,  &  in  prisona 
dni  regis  detineantur  quousq,  per  dominum  regem  vel 
alio  modo  deUberentur :  &  fiat  breve  vie.  directum  in 
quo  contineatm*  narratio  de  disseysina  facta  super  dis- 
seysinam,  quod  tale  erit.  Rex  vie.  salutem.  Monstra- 
vit  nobis  talis,  q  ciim  ipse  in  curia  nostra  &c.  apud 
talem  locum  recuperasset  seysinam  suam  versus  talem 
de  tanto  terrse  cum  ptinentiis  in  tali  villa,  p  recogni- 
tionem assisse  novae  disseysinse  ibi  indfe  inter  eos 
captsa,  ipse  talis  pdictum  talem  de  eadem  terra  iterum 
contra  judicium  in  curia  nostra  factum  injuste  dissey- 
sivit.  Et  ideo  tibi  pnecipimus,  q  assumptis  tecum 
custodibus  placitorum  coronae  nostras,  &  xii.  tam  mili- 
tibus  quam  aliis  liberis  &  legalibus  hominibus,  tam  de 
illis  qui  in  prima  assisa  sive  jurata  fuerunt,  qu^ 
aliis,  in  ppria  psona  tua  accedas  ad  terra  ilia,  &  p  eoru 
sacramentum  diligentem  facias  inde  inquisitionem,  & 
si  ipsum  talem  iteru  p  praedictum  talem  injuste  dis- 
seysitum  inveneris,  tunc  ipsum  capias,  &  in  prisona 
nostra  salvo  custodias,  donee  aliud  inde  praeceperimus, 
&  inde  tali  seysinam  suam  rehabere  facias.  Teste  &c. 
Talis  quide,  qui  ita  covictus  fuerit,  dupliciter  delinquit 


*  **  Si  quia  aatcm  "  down  to  "  de- 
'  libereutur"  forms  part   of  the 


third  paragraph  of  the  Statute  of 
Merton,  20  H.  III. 
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Chapter  XLIX. 

But  if  a  person  has  been  disseysed  from  his  tenement        1. 
or  from  anything  which  appertains  to  his  tenement,  and  dig^gygine 
in  the  presence  of  the  justiciaries  itinerant  has  recovered  should  not 
his  s^sine  through  any  kind  of  assise  or  through  an  ^^^j^  ^ 
acknowledgment  on  the  part  of  those  who  have  caused  disseysine, 
the  disseysine,  and  the  party  disseysed  has  obtained  his  siseupon' 
seysine  through  the  viscount ;  if  indeed  the  disseysors  ^  ^»|*«» 
subsequently  after  the  iter,  or  during  it,  have  again  dis-  upon  a 
seysed  the  party  who  has  recovered,  and  thereupon  have  Jary».»or  a 

conviction 

been  convicted,  let  them  be  forthwith  captured,  and  let  upon  a 
them  be  detained  in  the  prison  of  the  lord  the  king,  ^^o^^^^tion. 
until  they  be  set  free  by  the  lord  the  king,  or  in  some 
other  way,  and  let  a  writ  issue  directed  to  the  viscount, 
in  which  shall  be  contained  a  statement  of  the  disseysine 
made  upon  the  disseysine,  which  shall  be  of  this  kind. 
The  king  to  the  viscount  greeting.  So-and-so  has  shown 
to  us,  that  when  he  in  our  court  &c.  at  such  a  place  had 
recovered  his  seysine  against  such  a  person  concerning 
so  much  land  with  its  appurtenances  in  such  a  vill,  by 
a  recognition  of  an  assise  of  novel  disseysine  there  held 
between  them,  the  said  such  person  has  wrongfully  dis- 
seysed the  aforesaid  so-and-so  from  the  same  land  a 
second  time,  contrary  to  the  judgment  passed  in  our 
court.  And  accordingly  we  enjoin  you,  that  having 
taken  with  you  the  keepers  of  the  pleas  of  our  crown 
and  twelve  knights,  as  well  as  other  free  and  loyal  men, 
as  well  of  those  who  were  in  the  first  assise  or  jury  as 
others,  you  go  in  your  own  person  to  that  land,  and  by 
their  oath  make  diligent  inquisition,  and  if  you  shall 
find  so-and-so  aforesaid  a  second  time  disseysed  wrong- 
fully by  such  person  aforesaid,  then  capture  the  latter 
and  keep  him  in  safe  custody  in  our  prison,  imtil  we 
shall  enjoin  you  further  thereupon,  and  thereon  cause 
such  person  aforesaid  to  regain  his  seysine.  Witness,  &c. 
So-and-so  indeed,  who  has  thus  been  convicted,  ofiends 
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contra  regem,  quia  facit  disseysinam  &  roberia  contra 

pacem  suam,  &  etiam  ausu  temerario  irrita  ea,  qusB  in 

curia  domini  regis    ritfe  acta  sunt:    &   propter  duplex 

delictum    merits   sustinere    debet    poenam   duplicatam. 

Et   eodem   modo   fiat   de   illis,  qui   alios   ejecerint  de 

seysina  qualitercunque,  vel   de  quacunque  re  seysinam 

f.  236  b.  suam  recuperaverint  in  curia  domini  regis   p  assisam, 

recognitionem,  juratam,  judicium,  concordiam,  vel  alio 

quocuq,  modo.     Alia  forma  brevis  de  code.     Rex   vie 

salutem.     Monstravit   nobis   talis   psona  talis  ecclesiee, 

q  ciim  assisa  sumonita  esset  coram  justiciariis  nostris 

ultimo    itinerantibus    in    com    tuo,   ad    recognoscendu 

utrum  tantu   terras    cu   pertinentiis  in  tali   villa  esset 

libera  eleemosina  pertinens  ad  ecdesiam  ipsius  talis  de 

tali  villa,  an  laicum   feodum  talis,  &  idem  talis   recu- 

perasset  seysinam  de  prsedicta  terra,  eo  qu6d  prsBdictus 

talis   recognovit   praedictam  terram   esse  jus  praedictae 

ecdesiae    ipsius    talis,    vel   per   recognitionem   ejusdem 

assisae  inde  inter  eos  ibidem  captam  :  Idem  talis  praedic- 

tum  talem  de  eadem  terra  postea  injustfe  disseysivit.    Et 

ided  tibi  praecipimus,  q  assumptis  tecum  &c.  ut  supra. 

Hoc  breve  fit  secundilm  qualitatem  cujuslibet  brevis  p 

quod  seysina  recuperatur  coram  justiciariis,  &  variatur 

secundilm  varietatem  assisarum,  &;  secundiim  recordum 

ita,   s.    ut   supra.      Monstravit   nobis    talis   q  ehm   in 

curia  nostra  &c.  arramasset   assisam   novaB    disseysinae 

versus   talem    de   quadam  piscaria   levata  in  tali  loco, 

vel  de  quodam  stagno  levato  vel  exaltato,  vel  fossato 

levato,  &   hujusmodi   ad   nocumentum   liberi   tenemeti 

sui   in   tali  villa,  &  recognitum   esset  p  eande  assisam 
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doubly  against  the  king,  because  he  effects  a  disseysine 
and  a  robbery  against  the  peace  of  the  king,  and  like- 
wise by  his  rash  audacity  renders  vain  those  things, 
which  have  been  duly  transacted  in  the  court  of  the  lord 
the  king :  and  on  account  of  the  double  offence  he  ought 
deservedly  to  undergo  a  double  punishment.  And  in  the 
same  manner  let  it  be  done  with  those,  who  have  ejected 
others  from  any  seysine  whatever,  or  have  recovered 
their  seysine  of  anything  in  the  court  of  the  lord  the 
king  by  an  assise,  a  recognition,  a  jury,  a  judgment,  a  f.  286  b. 
concordat,  or  in  any  other  way.  Another  form  of  a  writ 
concerning  the  same.  The  king  to  the  viscount  greeting. 
So-and-so,  parson  of  such  a  church,  has  shown  to  us  that 
when  an  assise  was  summoned  before  our  justiciaries 
when  last  itinerant  in  your  county,  to  recognise  whether 
so  much  land  with  its  appurtenances  in  such  a  vill  was 
free  ahns  appertaining  to  the  church  of  so-and-so  in  the 
said  vill,  or  the  lay  fee  of  such  a  person,  and  so-and-so 
aforesaid  recovered  seysine  of  the  aforesaid  land,  inas- 
much as  such  person  aforesaid  acknowledged  that  the 
aforesaid  land  was  the  right  of  the  Aforesaid  church  of 
so-and-so,  or  by  the  recognition  of  the  said  assise  there 
held  betwen  them :  such  person  aforesaid  has  subse- 
quently disseysed  so-and-so  again  wrongfully  from  the 
same  land ;  and  accordingly  we  enjoin  you  that  having 
taken  with  you,  &c.  as  above.  This  writ  is  drawn  up 
according  to  the  quality  of  any  writ  whatever  through 
which  seysine  is  recovered  before  the  justiciaries,  and 
it  is  varied  according  to  the  variety  of  assises,  and 
according  to  the  record  thus,  to  wit,  as  above.  So-and- 
so  has  shown  to  us  that  when  in  our  court  he  had 
instituted  an  assise  of  novel  disseysine  against  such  a  per- 
son concerning  a  fishery  set  up  in  such  a  place,  or  con- 
cerning a  certain  pond  raised  or  heightened,  or  a  foss 
raised  and  such  like,  so  as  to  be  a  nuisance  to  so-and-so's 
free  tenement  in  such  a  vill,  and  it  was  recognised  by 
the  same  assise  that  that  fishery  had  been  made  or  the 
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q  piscaria  ilia  £Eu:ta  esset,  vel  stagnum  levatum,  & 
hmodi  ad  nocumentum  ipsius  talis,  &  prseceptum  esset 
tibi  quod  piscariam  illam  demoUiii  fi^^res  vel  stag- 
num  prostemi  &  hujusmodi  &c.,  &  fieri  sicut  esse  solet 
&  debet,  &  hoc  ita  factum  esset  p  praeceptum  eorun- 
dem  justiciariorum  nostrorum:  ille  idem  talis  postea, 
ausu  temerario  contra  ea  quas  in  curia  nostra  acta 
fuerunt,  piscariam  illam  iterum  fecit  in  eodem  loco 
quo  pritis,  vel  stagnum  fecit  exaltari  sicut  priiis. 
Item  ciim  talis  per  judicium  curiae  nostra3  recuperas- 
set  tantam  terram  cum  pertinentiis  in  tali  villa  ut 
jus  suum,  vel  per  finem  factum  vel  alio  quocunque 
modo,  &  in  seysinam  positus  esset,  idem  talis  contra 
ea  quae  in  curia  nostra  rit^  acta  sunt  &  judicata, 
ipsum  inde  injustS  disseysivit.  Et  ide6  tibi  praedpi- 
mus  qu6d  assumptis  tecum  &c  in  ppria  psona  tua 
accedas  ad  locum  ilium,  &  si  ita  esse  inveneris  tunc 
&c. 


Cap.  L. 

1^  Si  autem  contingat  aliquo  tempore  &  casu  q  assisa 

Sicontin-  novse  disseysinaB  capiat  extra  com,  vel  ille,  cujus  assisa 

ratione  capta  ftierit  in  com,  queral  q  seysina  non  habuit,  tunc 

^^B^Bsm,  de  seysina  habenda  in  hmdi  assisa  fiat  tale  bre.    Rex 

novsB  dis-       .  i    .  n  •  a     • 

seysin©      vic.  salutem.     Saas  q  A.  m   cuna   nostra   coram  jus- 
condS^  ticiariis   nostris  &c.  recuperaverit   seysina  suam  versus 
tunc  breve  B.  de  libero  tento  suo  in  tali  villa,  vel  si  terra  fuerit 
hai^ndT^  specificata  tuc  dical:   de  tanta  terra  cum  ptinentiis  in 
tali  villa    p   assisam    novae    disseysinae   inde   ibi  inter 
eos  ibide  captam.     Et  ideo  tibi  praecipimus,  q  p  visum 
recognitonim   ejusdem   assisae    eidem    A.    de    praedicto 
teuto  vel  terra   sine    dilatione  plenariam  seysinam  ha- 
bere facias.     Teste  &c.     Si   aute   deforcians  cognoverit 
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pond  raised,  and  in  this  manner  to  be  a  nuisance  to  so- 
and-so  aforesaid,  and  it  was  enjoined  you  that  you  should 
cause  that  fishery,  to  be  demolished  or  the  pond  to  be 
levelled,  and  such  like,  &c.,  and  to  be  done  as  is  custo- 
mary and  qught  to  be  done,  and  this  was  so  done  accord- 
ing to  the  pi'ecept  of  our  justiciaries ;  yet  such  person 
aforesaid  subsequently  by  rash  audacity,  contrary  to  what 
had  been  transacted  in  our  court,  made  a  second  time  that 
fishery  in  the  same  place  as  before,  or  caused  that  pond 
to  be  heightened  as  before.  Likewise  when  so-and-so 
by  a  judgment  of  our  court  had  recovered  so  much  land 
with  its  appurtenances  in  such  a  vill  as  his  right,  or  by 
making  a  fine  or  in  some  other  way,  and  had  been  placed 
in  seysine,  such  a  person  aforesaid,  contrary  to  what  had 
been  done  and  adjudged  solemnly  in  our  court,  wrong- 
fully disseysed  him  therefirom.  And  accordingly  we 
enjoin  you  that  having  assumed  with  yourself,  &c.,  you 
go  in  person  to  that  place,  and  if  you  find  it  so,  then,  &c. 

Chapter  L. 

But  if  it  happen  at  any  time  or  in  any  case  that  an        i. 
assise  of  novel  disseysine  is  held  outside  the  county,  or  pen*in  wiy 
he,  whose  assise  has  been  held  within  a  county,  complains  manner, 
that  he  has  not  had  seysine,  then  let  such  a  writ  as  this  ^^*^f 
issue  concerning  the  having  seysine  in  an  assise  of  the  novel  dis- 
hundred.  The  king  to  the  viscount  greeting.  Know  thou  held*out- 
that  A.  in  our  court,  before  our  justiciaries  &c.,  has  reco-  »de  the 
vered  his  seysine  against  B.  concerning  his  freehold  inthettawrit 
such  a  vill ;  or  if  the  land  has  been  specified,  then  let  it  ^°'  having 
be  said  of  so  much  land  with  its  appurtenances  in  such 
a  vill,  by  an  assise  of  novel  disseysine  there  held  be- 
tween them  thereon.     And  accordingly  we  enjoin  you 
that  by  the  view  of  the  recognisors  of  the  same  assise 
you  cause  the  said  A.  to  have  plenary  seysine  ot  the  said 
tenement  or  land  without  delay.      Witness,  &c.      But  if 
the  disseysor  has  acknowledged  the  disseysine,  then  let 
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disseysinam,  tunc  in  brevi  inseratur  recordum  sic: 
Scias  q  cikm  A.  in  cur  nostra  &c.  arramasset  assisam 
novae  disseysinse  versus  B.  de  teiito  in  tali  villa,  idem 
B.  venit  in  eade  curia  nostra  cora  eisdem  justiciariis, 
&  cognovit  disseysinam.  Et  ideo  tibi  prsecipimus  &c. 
f.  287.  ut  supra.  Et  addatur  hsec  clausula  in  fine  cujuslibet 
brevis.  Et  etiam  pro  damnis  ei  adjudicatis  infir^  quin- 
denam  facias  ei  x.  solid,  habere,  ne  inde  clamorem 
audiamus  pro  defectu  tui :  vel  aliter.  Si  coram  justi- 
ciariis  in  com  recuperaverit  seysinam  suam  &  illam 
habere  non  possit  propter  potentiam  adversarii,  & 
tunc  sic.  Questus  est  nobis  talis,  qu5d  ctun  in  curia 
nostra  &c.  coram  &c.  recuperasset  seysinam  suam  ver- 
sus talem  de  tenemento  in  tali  villa  per  assisam  novse 
disseysinae  inter  eos  captam:  vel  aliter  per  judicium 
cufisB  nostrae  de  tenemento  in  N.,  &  unde  assisa  novae 
disseysinae  summonita  fuit  coram  eisdem  justiciariis 
&c.  Idem  talis  non  permittit  eum  uti  seysina  sua,  vel 
sic  quod  seysinam  suam  nondum  habet,  secundikm 
quod  ei  fuit  adjudicata.  Et  ide6  tibi  prsecipimus, 
qu6d  diligenter  inquiras,  qui  fuerunt  recognitores  ejus- 
dem  assisae,  &  per  eorum  visum  sine  dilatione  plena- 
riam  seysinam  ei  habere  facias,  &  ipsum  in  seysina 
sua  manuteneas  &  defendas :  vel  sic,  non  permittas 
qu6d  talis  ei  molestiam  inferat  vel  gravamen,  quo 
miniis  idem  talis  uti  possit  seysina  sua,  ne  amplius 
&c. 


FINIS 
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there  be  inserted  in  the  writ  a  record  thus  :  Know  that 
since  A.  in  our  court  &;c.  has  instituted  an  assise  of 
novel  disseysine  against  B.  concerning  a  tenement  in 
such  a  vill,  the  said  B.  came  into  our  said  court  before 
our  justiciaries  and  acknowledged  the  disseysine.  And 
accordingly  we  enjoin  you  &c.,  as  above.  And  let  this 
clause  be  added  in  the  end  of  each  writ,  "  and  likewise  ^-  237. 
"  for  damages  adjudged  to  him,  within  a  fortnight  cause 
"  him  to  receive  ten  shillings,  that  we  may  not  hear 
"  any  complaint  of  your  failure  to  do  so."  If  he  has  re- 
covered his  seysine  in  the  presence  of  our  justiciaries  in 
the  county,  and  on  account  of  the  power  of  his  adversary 
he  cannot  have  it,  then  thus :  So-and-so  has  complained 
to  us,  that  when  in  our  court  &c.,  before  &c.,  he  has  reco- 
vered his  seysine  against  such  a  person  of  a  tenement  in 
such  a  vill  by  bj^  assise  of  novel  disseysine  held  between 
them,  or  otherwise  by  a  judgment  of  our  court  concern- 
ing the  tenement  in  N.,  and  whereupon  an  assise  of  novel 
disseysine  has  been  summoned  before  our  said  justiciaries, 
&c.,  such  person  aforesaid  does  not  permit  him  to  enjoy 
his  seysine  ;  or  thus,  that  he  has  not  yet  his  seysine,  ac- 
cording to  what  has  been  adjudged  to  him.  And  accord- 
ingly we  enjoin  you,  that  you  diligently  inquire  who 
were  the  recognisors  of  that  assise,  and  by  their  view 
without  delay  cause  him  to  have  plenary  seysine,  and 
maintain  and  defend  him  in  that  seysine ;  or  thus,  and 
do  not  allow  that  such  a  person  shall  cause  him  any 
molestation  or  grievance,  so  as  to  prevent  him  from  en- 
joying his  seysine,  that  we  may  not  have  any  further 
complaint  &c 

HEBE  ENDS  THE 
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Abbot  or  Prior  : 

his  saccessors  liable  to  make  restitu- 
tion, bat  not  to  a  penalty  for  dis- 
seysine,  99. 
when  under  his  name  of  dignity  alone, 
or  with  his  proper  name  and  his 
name  of  dignity,  108. 
Acorns,    comprise    chesnuts,    beechnuts, 
figs,  haxeinuts,  as  well  as  acorns, 
519. 
Action  petitory  : 

plaintiff  must  prove  his  own   right, 
as  it  is  not  sufficient  to  prove  that 
the  defendant  has  no  right,  385. 
a  penal  action  not  allowed  against  an 

heir,  135. 
of  novel  disseysine,  when  it  is  per- 
petuated in  the  heir,  457. 
Admeasurment : 

of  conunon  of  pasture,  application  of 

the  word,  587. 
writ  to  the  viscount,  ib, 
his  office  in  such  writ,  539. 
of  common  of  pasture,  by  the  oath  of 
neighbourt,  539. 
Adjunct,  cUim  of  a  wife  to  an  assise  with- 
out her  husband,  not  allowed,  825. 
Advowson  of  churches,  285. 
Agnomen,  distinguished  from  Cognomen, 

214. 
Alicia,  daughter  of  Emald,  267. 


Alms  : 

tenements  given  in  free  alms  to  Abbots 

and  Priors,  365. 
also  to  Bectors  of  Churches,  ib. 
Amelioration,  when  it  goes  with  the  land, 

205. 
Amerciable,  when  the  claimant  is  amerci- 

able  for  a  false  claim,  363. 

Aqua  trestomata  in  the  Isle  of  Wight,  579. 

Arms,  of  self-protection  and  of  peace,  may 

be  used  lawfully  with  moderation 

and  discretion,  23. 

Ascripticii    glebsB,    villain   sockmen,    so 

properly  termed,  379. 
Assise  : 

of  novel  disseysine,  not  allowed  to 
an  intruder  ejected  within  a  year, 
11,  13. 
allowed  in  the  case  not  merely  of 
corporeal  things,  but  of  their  appur- 
tenances, 39. 
threefold  object  of  it,  the  punishment 
of  the  disseysor,  the  recovery  of 
the  thing  itself,  and  damages,  15. 
invented  after  many  vigils,  39. 
allowed  only  to  persons,  who  hold  a 
thing  in  their  own  name,  and  not  in 
another's,  41. 
aUowed  to  a  wife  for  a  thing  given  to 
her  by  her  husband  during  matri- 
mony, 47. 
not  allowed  to  captives  in  the  power  of 

an  enemy,  69. 
when  no  one  appears,  all  the  sureties 
are  amerciable  for  the  default   of 
parties,  163. 
if  plaintiff  does  not  appear,  he  may 

essoin  himself,  168. 
if  defendant  does  not  appear,  judgment 
shall  go  by  default,  163. 


Digitized  by 


Google 


606 


INDEX. 


Assise — colli. 

against  the  bailiff  or  the  lord  of  a 

court  who  has  executed  an  uigust 

udgment,  351. 
no  one  entitled  to  it,  except  he  was 

in  possession  when  ejected,  357. 
limited  within  a  certain  time,  409. 
between  brothers  on  account  o£  bas- 
tardy, 468. 
as   regards    a  penalty,   not  allowed 

against   the  heir  of  a   disseysor, 

455. 
nor  is  it  allowed  to  the  heir  of  a  dis- 

seyed  party,  456. 
for  a  conmion  ri^t  of  pasture,  481. 
allowable  to  a  lord  of  the  freehold 

against  an  abuse  of  ihe  rights  of 

pasture,  481. 
for  overburdening  pasture,  539. 
concerning    a  pact    or    convention, 

417. 
to   prove   a   convention   by   certain 

persons  present  at  it,  427. 
fails,  if  jurors  have   no  knowledge 

of  the  person,  407. 
concerning  a  mode  or  condition  of 

a  donation,  417. 
An  a3fiis*  io  the  manner  of  a  jury  to  prove 

an  exception  against  a  contention, 

427. 
Assise  suspended,  if  the  marriage  of  a 

party,  who  claims  to  be  tenant  by 

the  law  of  England  after  his  wife's 

death,  is  denied,  and  the  question  is 

referred  to  the  Ecclesiastieal  Court, 

439. 
of  the  hundred,  599. 
of  the  death  of  an  ancestor,  135. 
not  allowed  to  an  heir,  if  his  ancestor 

has  sued  out  a  writ  of  novel  dissey- 

sine,  but  he  may  have  a  writ  of 

entry,  457. 
turned  into  a  jury  : 
when  a  feoffment  is  disputed,  55. 
where  the  party  disseysed  holds  in 

pure  villenage,  71 . 
when  plaintiff  says  he  is  free,  in  reply 

to  an  exception  that  he  is  a  villein, 

247. 


Assise  turned  into  a  jury — cont 

when  an  objection  of  status  has  to  be 
determined,  289. 
*        where  a  convention  is  set  up  in  objec- 
tion to  an  assise,  355. 

if  the  tenement  is  sacred  and  hallowed, 
393. 

to  determine  whether  the  claimant  had 
seysine  during  the  lifetime  of  the 
donor,  417. 

if  disseysee  claims  by  the  law  of  Eng- 
land after  the  death  of  his  wife,  and 
the  defendant  excej^ts  that  he  has 
no  children,  439. 

if  the  disseysine  was  done  through 
error  or  ignorance,  and  is  rather  a 
trespass,  441. 

where  the  trespasser  will  not  find 
sureties  to  make  compensation,  443. 

where  there  is  a  trespass  in  making  a 
distress,  445. 
Attorney: 

power  of  an,  greater  than  that  of  a 
baili£^409. 

this  passage  probably  a  side  note,  4 10. 
Augustinus,  Warwick  Iter,  common   of 
pasture,  513. 


B. 

Bastards  proved  inj  the  King's  Court  may 
not  be  set  up  as  legitimate  in  the 
Court  of  Christianity,  67. 

Bathford,  tenement  at,  judgment  of  Wil- 
liam de  Balegh,  23  H.  3,  76. 

Beam,  not  only  he  who  has  placed  it,  but 
he  who  possesses  it  when  so  placed, 
liable  for  a  nuisance,  575. 

Bestenevore,  Martin  de: 

Essex  Iter,  8  &  4  H.  3,  301. 
Sussex  Iter,  4  H.  3,  303. 

Bicard,  William,  assise  of  novel  disseysine, 
265. 

Bigamy,  when  the  first  wife  has  proved 
the  second  marriage  to  be  adulter- 
ous, 79. 
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BingheyB  for  oxen,  486. 

BiBhops  have  no  cognisance,  nor  coercion 

in  a  lay  fee,  1U5. 
Bissopest,  William  de,  Easter  term,  12 
H.  3 ;   assise  of  novel  dissejsine, 
307. 
Boundary  marks  : 

their  removal  is  a  trespass  rather  than 

a  disseysine,  367. 
when  it  may  be  a  disseysine,  ib, 
Braeton : 

Henry  de,  Dean,  wrongly  described 

as  Fraecentor,  213. 
may  have  had  before  him  a  text  dif- 
ferent from  the  Florentine  text  of 
the  Digest  (note),  174. 
Brichsete,  Prior  of,  his  suit,  23  H.  3 ;  for 

a  tenement  at  Bathford,  76. 
Bridle-way,  561. 
Brittany  : 

the  King's  last  retom   to  England 

from,  recited  in  a  writ  of  novel 

disseysine,  139. 

the  King's  last   return   to  England 

from,  565. 

Buck,  must  be  caught  before  he  can  be 

skinned,  285. 
Byrd,  William,  assise  of  novel  disseysine, 
305. 


C. 

Calbus,  John,  assise  of  novel  disseysine, 
13  H.  8;  123. 

Canon,  au  amoveable,  21 1. 

Captives  by  the  enemy  may  not  bring  an 
assise  of  novel  disseysine,  69. 

Cape  parvum,  545. 

Carts,  used  for  marling  or  manuring  the 
fields,  may  not  be  seized  for  a  dis- 
tress, 449. 

Cattle,  released  by  the  Viscount,  upon  the 
bail  of  a  surety,  lest  they  should 
perish  from  being  shut  up  too  long, 
569. 


Cautiousness,  a  patient,  distinguishable 
from  a  negligent  sufferance,  495. 

Cemeteries,  whether  the  dead  are  buried 
therein  or  not,  are  sacred  places,  as 
having  been  consecrated,  369. 

Chacea,  a  driving  way,  525,  559. 

Chamberlain,  William  the,  assise  of  novel 
disseysine,  3,  H.  3  ;  II. 

Chambers,  how  rent  of  a  chamber  is  re- 
coverable by  an  action,  when  it  is 
not  recoverable  by  an  assise  or  by 
a  distress,  147. 

Charter  : 

delivery  of,  suffices  for  delivery  of  the 

thing  itself,  77. 
may  be  false,  and  yet  the  gift  valid,  425. 
may  be  true,  and  yet  the  gift  invalid, 
425. 

Child  heard  to  cry  within  four  walls,  430. 

Chirograph  made  in  the  Court  of  the  Lord 
the  King  in  recognition  of  the  free- 
dom of  a  villein,  259. 

Christianity,  Court  of : 

may  by  ecclesiastical  censure  compel 
cohabitation  of  husband  and  wLfe, 
55. 
may  not  entertain  a  question  of  legiti- 
macy in  the  case  of  children  already 
proved  to  be  bastards,  67. 

Church  : 

fills  the  place  of  a  minor,  519. 
does  not  fall  from  the  seysine  of  a 
thing  by  reason  of  the  death  of  the 
rector,  521. 

Cirencester  a  Royal  manor,  caDed  a  bo- 
rough, 47. 

Cistema  is  fed  with  rainwater  only,  667. 

Civil  death  incurred  by  taking  holy  orders, 
328. 

Clarendon,  in  the  county  of  Southampton, 
assise  concerning  diversion  of  a 
water  course,  32  H.  8 ;  579. 

Clerk  : 

of  the  viscount  or  sheriff,  209. 
upon  institution  is  seysed  of  common 
of  pasture  in  the  name  of  his  church, 
505. 

Coercion,  power  of,  associated  with  that  of 
Jurisdiction,  105. 
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Coggeshall,  Radulphus  de,  assise  of  noTel 
disseysine  in  the  county  of  Essez^ 
299. 
Cognomen: 

the  family  name,  212. 
distinguished    from    pnenomen    and 
agnomen,  214. 
Common: 

the  right  of,  cannot  appertain  to  a 
CommoD,   where  the  people  have 
been  accustomed  to  assemble,  513. 
right  of  beech-mast,  553. 
things  common  to  all  mankind,  such 
as  the  shore  of  the  sea,  the  king's 
highway,  &c.,  373. 
things  so  properly  called,  when  held 
in  their  entirety  in  common  with 
dthers,  ib, 
of  pasture,  not  in  the  curtilage,  nor 
the  gardens,  nor  the  orchards,  nor 
the  parks  of  any  one,  437. 
right  of,  may  be  renounced  out  of 

common  willingness,  489. 
of  pasture  may  be  maintained  by  turn- 
ing in  to  pasture  another  person's 
beast  in  one's  own  name,  493. 
of  pasture  acquired  by  user,  541. 
of    pasture,   grant    how    construed, 

582. 
a  right  of,  cannot  be  transferred  before 
a  true  use  of  it,  507. 
Communia,  its  derivation,  485. 
Compromise: 

impedes  restitution,  429. 
cause  of,  405. 
Compurgator,  a  villein  produced  as  a  com- 
purgator by  his  lord    is   thereby 
manumitted,  259. 
Concord : 

compromise  of  a  claim  in  the  name  of 

a,  429. 
where  there  is  a  difficulty  in  obtainiog 
a  judgment,  431. 
Confirmation  impedes  restitution,  429. 
Convention: 

may  fall  into  an  assise,  417. 
may  be  proved  by  a  writing,  423. 
Consilinm  Curise,  in  aid  of  the  office  of  the 
judge,  122,  331. 


Constitutio  Libertatis,  the  second  Charter 

of  Liberty  of  Henry  3,  A.D.  1217, 

70. 
Constitution: 

of  Merton,  20  H.  3,  drawn  up  by 

William  de  Ralegh,  527. 
of  a  servitude  imposed  upon  land  by 

the  free  will  of  the  lord,  475. 
when  the  custom  is  to  be  preferred  to 

the  constitution  of  a  servitude,  535. 
should  operate  for  the  future,  not  for 

the  past,  531. 
Corporeal  things  are  acquired  with  the 

mind  and  body  by  delivery,  483. 
Corrody : 

how  it  may  be  viewed  by  a  jury,  147. 
cognisable  in  the  ecclesiastical  court, 

149. 
County,  the  four  knights  of  the,  jmiticiaries 

for  certain  purposes,  161. 
Court  of  the  Lord  may  be  called  to  warrant 

its  judgment,  in  case  of  appeal  to 

the  justiciaries,  353. 
Criminal  charge  in  the   county  court  or 

before  the  justices  of  the  bench 

draws  to  itself  a  charge  of  trespass 

in  the  Court  of  the  Lord  the  King, 

107. 
Cultivation  of  another  man*s  tenement  is 

an  amelioration  of  it,  until  the  com 

is  ripe  and  is  being  carried  away, 

495. 
Curpet,  Bichard,  his  suit  against  William 

£arl  Marshall  the  yonnger,  460. 
Custom  to  be  observed  as  law,  535. 


D. 

Damages  : 

how  to  be  examined  by  the  justices, 
when  the  estimate  of  the  jurors  is 
is  too  low,  203. 

estimated  by  the  jurors,  may  be  re- 
duced by  the  ju^tiaries,  but  not 
increased,  except  when  improperly 
low,  201. 


Digitized  by 


Google 


INDEX. 


609 


Day's  journey,  twenty  miles,  585. 
Death,  ciyil,  by  taking  the  ecclesiastical 
habit ;  proved  by  letters  of  the  Or- 
dinary, 323. 
Debt,  for  money  promised  in  consideration 
of  matrimony,  cognisable    in   the 
Ecclesiastical  Court,  107. 
Declaration  of  a  complainant,  disseysed  of 

a  common  right  of  pasture,  501. 
Decretum  Gratiani,  mode  of   citing  the 

second  part,  175. 
Defendants  in  an  assise  of  noTel  disseysine 
may  appear  by  their  bailiff  and 
even  by  their  friends,  1 63. 
Delivery  of  the  charter  is  a  delivery  of  the 

thing  itself,  77. 
Deneford,  Halph  de,  assise  of  novel  dis- 
seysine, 73. 
Digest,  another  text  than  that  of  the  FIo> 

rentineMS.,  174. 
Dignitaries  of  the  Church  still  liable  as  dis- 
seysors,  after  their  translation,  345. 
Disseysee : 

Cannot  remit  penalty  to  the  disseysor, 
if  he  brings  a  civil  action  for  resti- 
tution against  the  transferee  of  the 
.    disseysor,  when  the  latter  is  still 

alive,  137. 
compensated  by  damages,  when  not 
reseysed  of  chattels,  197. 
Disseysine  : 

a  judgment  may  award  the  goods,  a 

penalty,  and  damages,  15. 
under  what  circumstances  a  dissey- 
sine may  be  caused,  15. 
distinguished  from  a  trespass,  17. 
when  from  a  tenement  not  a  freehold, 
is  not  a  subject  of  writ  to  recover 
possession,  19. 
how  it  may  be  remedied  by,  69. 
the  expulsion  of  the  disseysor,  25. 
upon  a  disseysine,  85. 
assise  of  novel,  invented  after  raAuy 
vigils,  and  granted  by  the  bounty 
oftheKing,  39. 
of  several  persons  frvm  a  common 

object,  55. 
where   caused   by   ploughing  up   of 
boundary  ridges,  57. 
L451. 


Disseysine— cont 

always  implies  a  trespass,  59. 
if  caused  by  the  King,  the  King  must 
answer  with  the  person,  to  whom 
a  transfer  has  been  made,  339. 

form  of  a  writ  of  novel  disseysine,  139. 

unjustly  and  without  a  judgment,  347. 

takes  place  by  the  act  of  the  officers 
of  a  Lord's  Court,  if  its  judgment 
should  be  unjust,  351. 

if  a  lord  retains  land,  upon  which  he 
has  made  a  distress,  after  the  arrears 
of  rent  have  been  paid,  355. 

from  common  land  may  be  settled  by 
a  judgment  dividing  the  common, 
443. 

from  a  servitude  founded  on  long  and 
continuous  possession,  can  only  take 
effect  by  a  judgment,  475. 

where  the  owner  of  land  obstructs  the 
passage  of  persons,  who  have  the 
right  to  pass  across  it,  479. 

of  a  common  right  of  pasture  at  a 
certain  time,  479. 

of  a  water-course,  481,  555. 

coparceners  in  a,  497. 

death  of  either  party  extinguishes  the 
penalty,  but  not  the  restitution,  511. 

of  a  right  of  passage  over  another's 
ground,  557. 

made  upon  a  disseysine  shall  be  cause 

of   imprisonment    in   the    King's 

prison,  595. 

Disseysee,  when  he  should  apply  for  a 

writ  to  the  protector  of  rights,  491. 

Disseysor  : 

may  be  expelled  within  four  days,  or 
more,  according  to  circumstances, 
27. 

may  be  expelled,  whilst  the  disseysine 
is  burning  hot,  31. 

must  be  continuously  assailed,  37. 

all  must  be  named  in  the  writ,  where 
the  thing  disseysed  has  been  trans- 
ferred to  others  successively,  109. 
Disseysor  : 

attached  before  the  coming  of  the  jus- 
ticiaries, not  entitled  to  a  summons 
fifteen  days  beforehand,  161. 

QQ 
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DiBseysor — cent, 

undergoes  a  triple  penalty,  199. 
shall  not  lose  life  or  limb|  as  not  being 

guilty  of  a  crime,  201. 
constitutes  himself  a  justiciary  by  dis- 
seysing  another  person  without  a 
judgment,  275. 
the  principal,  as  distinguished  from 

the  secondary,  97,  839. 
aiders   and  counsellors  in  a  dissey- 

sine,  341. 
principal,  who  has  disseysed  a  first  and 

principal  disseysor,  341. 
principal,  agents  of  a  lord,  until  he 

has  avowed  their  act,  343. 
or  until  the  heir  of  their  lord   has 

avowed  it,  845. 
when  he  has  time  in  his  favour,  cannot 
be  disseysed  without  a  writ  and  a 
judgment,  385. 
shall  have  restitution  by  an  assise,  if 
he   be  ejected    by  the    true   lord 
through  force,  391. 
ejected  without   a   judgment,  is  en- 
titled to  be  restored,  391. 
his  heir  only  liable  to  make  restitution, 

and  not  to  pay  a  penalty,  457. 
death  of,  does  not  stay  judgment,  515. 
Distress : 

sometimes  converted  into   a  dissey- 

sine,  78. 
made  on  a  precept  issued  by  the  jus. 

ticiaries  to  the  Viscount,  75. 
lies    for    a  rentcharge,  and   not    an 

assise,  333. 
where  it  is  levied  without  any  reason, 

it  is  a  trespass,  445. 
when  cattle  are  refused  to  be  released 

on  surety,  it  is  a  trespass,  446. 
where  made  without  due  orders,  as 
regards  the  articles  distrained,  is  a 
trespass,  447. 
made  upon  the  draught  oxen  used  for 
cultivation  instead  of  upon  animals 
kept  for  pleasure,  is  a  disseysitie, 
447. 
is  a  disseysine,  where  cattle  are  seized 
when  there  is  no  cause  for  a  dis- 
tress, 449. 


Distress — conU 

is  a  disseysine,  if  com  is  reaped  and 

carried  away,  451. 
if  followed  by  a  feoffinent  of  the  tene- 
ment, is  a  disseysine,  451. 

Divisa  sometimes  common  to  neighbours, 
149. 

Domesticos  et  familiares,  426. 

Donation,  a  mode  or  condition  of  a  dona- 
tion may  fall  into  an  assise,  417. 

Donor  by  a  convention,  if  be  cannot  ob- 
tain seysine,  must  have  recourse  to 
a  superior,  427. 

Dower : 

land  held  in  tiie  name  of,  5,  9,  49. 
disproved  by  sentence  in  Ecclenastical 
Court,  that  the  woman  was  never 
coupled  in  lawful  matrimony,  79. 

Dreit  Dreit,  360. 

Duredent,  Emma,  plaintiff  in  an  assise  of 
novel  disseysine,  13  H.  3 ;  123. 

Durham,  Bishop  of,  York  Iter,  3  H.  8; 
309. 


E. 

Ecclesiastical  Court : 

cannot  under  pretext  of  a  promise  take 

cognisance  of  a  lay  fee,  105. 
does  not  part  with  its  jurisdiction  in  a 
case  founded  upon  a  testament  or 
upon  matrimony,  by  reason  of  a 
subordinate  question  of  chattels, 
107. 
has  cognisance  of  corrodies,  147. 

Ejectment  when  it  is  a  disseysine,  becaote 
it  is  made  without  a  judgment,  348. 

Emden,  Walter  de,  assise  of  novel  dissey- 
sine, 20  H.  3 ;  267. 

Enclosure  of  parks,  527. 

Encroachment  upon  a  public  road  to  be 
corrected  by  the  king,  895. 

England,  law  of,  as  to  husband's  interest 
in  wife's  land,  9,  11,  49,  67,  73. 

Error: 

fiital  to  a  writ,  but  not  to  a  judgment, 
nor  to  an  assise,  211. 
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Error — cont, 

in  name  fatal,  as  William  instead  of 

Henry,  213. 
in  surname,  as  Haghbert  Robertson 

for  Hughbert  Walterson,  ib, 
in  name  of  the  Till,  as  London  for 

Winchester,  ib. 
in  a  syllable,  as  Henry  de  Brocheton 

for  Henry  de  Bracton,  ib, 
in  a  letter,  as  Henry  de  Brachton  for 

Henry  de  Bracton,  ib. 
in  name  of  dignity,  as  prasccntor  in- 
stead of  dean,  ib, 
in  the  office,  as  a  coroner  instead  of  a 

viscount,  217. 
in  the  thing  itself,  as  a  vine  iustead  of 

a  church,  ib. 
in  the  place,  as  regards  the  county  or 

the  vill,  219. 
in  the  person,  where  the  name  is  iden- 
tical, 213. 
where  there  are  two  names,  and  the 

customary  name  is  not  used,  215. 
in  the  thing  charged,  as  a  vestment 
instead  of  money,  ib. 
Escambinm,  112. 
Ezcambium,  114. 

ad  yalentiam,  122. 
Eschapium,  544. 

Estovers,  a  right  of,  reasonable,  551. 
Exception: 

against  a  convention,    may  not   be 
proved  against  one's  own  domestics 
and  family,  426. 
against  the  sayings  of  the  jurors,  433. 
Exceptions: 

perpetual  and  peremptory,  terminate 

the  cause  in  an  action  of  Status, 

viz.,  that  he  has  been  in  the  demesne 

of  the  lord  the  king  or  in  a  free  city 

for  a  year  and  a  day,  or  is  a  clerk, 

289. 

or  that  he  is  a  knight,  293. 

which  impede  restitution  for  ever,  411. 

which  perempt  the  writ  only,  and  not 

the  action,  431. 
against  a  complainant  disseysed  of 
common  of  pasture,  508. 
L451. 


Exceptions — cont. 

against  a  villein  and  his  free  wife,  505. 

against  the  assise,  where  there  has 
been  disseysine  of  common  of  pas- 
ture, 511. 


F. 

Fallow  land,  532. 

Familia  distinguished  from  servut,  330. 
Farmer  can  no  more  be  ejected  ftt>m  his 
farm,  than  a  tenant  from  his  free 
tenement,  471. 
Fiction,  in  possession  by  a,  509. 
Fishery,  563,  565. 

of  a  river,  when  common,  when  private, 

375. 
assigned  to  a  woman  in  the  name  of 

dower,  is  her  free  tenement,  t6. 
also  if  granted  to  her  as  her  thirds, 

377. 
not  BO,  if  every  third  fish  has  been 
granted  to  her,  ib. 
Foot-path,  561. 
Force: 

distinguishable  by  law  from  **  armed 

force,"  19. 
definition  of,  and  its  divisions,  21. 
descriptions  of  armed  fbrce,  23. 
is  used,  whenever  a  person  reclaims  a 
thing  without  the  fid  ofa  judge,  25. 
Forthwith: 

may  be  taken  to  be  within  fifteen  days, 

where  the  party  disseysed  was  not 

present,  27. 

the  efforts  must  not  be  intermitted  and 

resumed,  37. 

Freedom,  judgment  in  favour  of,  when  the 

jury  is  in  doubt,  309. 
Freehold: 

of  the  wife,  where  the  tenement  is 
given  to  the  husband  and  wife  for 
the  lifetime  of  the  wife,  329. 
may  consist  of  moveable  rents,  371. 
and  of  things  which  consist  of  weight, 
number  and  measure,  ib. 
KB 
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Freehold — cont, 

may  be  lost  by  the  true  lord  from 
efflux  of  time  and  from  sufferance, 
888. 

may~be  held  without  the  use  or  profits 
of  it,  861. 
Freeman,  Robert,  assise  of  the  death  of  an 

ancestor  in  Leicester  Iter,  305. 
Free  man  : 

in  a  servile  condition  cannot  be  re- 
called into  freedom  without  a  plea, 
257. 

becomes  bound  to  perform  villein  ser- 
vices, if  he  cohabits  with  a  'tnllein 
woman  in  villenage,  ib. 

■who  performs  villein  services,  when  he 
is  entitled  to  an  assise  of  novel  dis- 
seysine,  305. 

holding  in  villein  sockage  of  the  king, 
although  by  determinate  services, 
is  not  entitled  to  an  assise,  if  ejected, 
807. 

holding  in  free  sockage  of  the  king  by 
determinate  services,  when  entitled 
to  an  assise  of  novel  disseysine,  if 
ejected,  ib. 
Free  tenement: 

one  person  may  have  the  use,  and 
another  the  produce  by  way  of  rent- 
charge,  381. 

when  a  tenement  is  called  free,  865. 

one  person  may  have  the  right  and  the 
property  and  the  fee,  and  another 
may  have  the  freehold,  881. 
Free  wife  married  to  a  serf  beyond  the 
power  of  a  lord,  when  she  may 
recover  her  free  tenement,  if  ejected, 
829. 
Free  woman: 

married  to  a  villein  under  the  power 
of  a  lord  cannot,  if  ejected,  claim  by 
an  assise  during  the  lifetime  of  her 
husband,  323. 

the  law  not  approved  by  Bracton,  ib. 


G. 

Gallows,  franchise  of  a,  519. 

Gardener,  Walter  le,  assise  of  the  death  of 
an  ancestor  in  the  county  of  Buck 
ingham,  307. 

Gascony,  an  engagement  in  the  service  of 
the  king  in,  29. 

Godfrey,  his  assise  of  the  death  of  an  an- 
cestor, 13  H.  8  ;  309. 

Gold  digging,  537. 

Gratiahi  Decretum  how  quoted,  174. 

Gylbert  the  son  of  Gylbert,  an  assise  of 
novel  disseysine  in  the  county  of 
Norfolk,  405. 


H. 

Haye,  Ralph  de  la,  assise  of  novel  dissey- 
sine before  Martin  de  Pateshull,  57. 
Heir  of  a  disseysor  not  liable  to  a  penalt}*, 
although  bound  to  make  restitution, 
99. 
Heirs  entitled  to  a  writ  of  entry,  where 
an^stor  has  been  slothful  in  prose- 
cuting a  right,  109. 
Henry  II.,  his  last  return  from  Brittany, 

A.D.  1184,  (note),  138,  565. 
Henry,  King,  the  last  return  of,  189. 
Henry  3: 

Hereford  and  Worcester  Iter,  third 

year,  11. 
hia  Statute    of  Liberty  (constitutio 

libertatis)  in  1217;  70. 
second  re-issue  of  Magna    Charia, 

76. 
Hereford  and  Worcester  Iter  in  his 

third  year,  11. 
suit  against  William  Earl  Marshall  the 

younger  in  his  third  year,  461. 
York  Iter  in  his  third  year,  809. 
Dorset  Iter  in  his  fourth  year,  ib. 
Suffolk  Iter  in  his  fourth  year,  358. 
Kent  Iter  in  his  fourth  year,  355. 
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Henry  8— con/. 

Sussex  Iter  in  his  fourth  year/ 855. 
perambulation  in  the  county  of  York 
in  his  fourth  year,  403. 

Warwick  Iter  in  his  fifth  year,  143. 

Gloucester  Iter  in  his  fifth  year,  49. 

seventh  and  eighth  years,  no  king's 
name  mentioned,  547. 

Norfolk  and  Suffolk  Iter  in  his  9th  and 
10th  years,  11. 

Norfolk  Iter  in  his  10th  year,  407. 

Warwick    Roll    in    his   12th    year, 
307. 

Middlesex  Iter  in  his  12th  year,  518. 

the  Abbot  of  Ramsay's  case  in  his  13th 
and  14th  years,  517. 

Nottingham   Iter  in  his   13th  year, 
513. 

Middlesex    Iter   in   his    13th    year, 
123. 

in  his  1 5th  year  no  king's  name  men- 
tioned ;  Buckingham  Iter,  547. 

18th  year,  no  king's  name  mentioned, 
Sussex  Iter,  549. 

Buckingham  Iter  in  his  20th  year,  ib. 

York  Iter  in  his  21st  year,  ib. 

Suffolk  Iter  in  his  23rd  year,  267. 

assise  at  Clarendon  in  bis  32nd  year, 
579. 
Herbage,  does  not  comprise  acorns  and 
beechmast,  519. 

a  personal  rather  than  a  praedial  ser- 
vice, 473. 
Hesture,  Joceanus  de,  assise  of  novel  dis- 

seysine,  12  H.  3  ;  353. 
Highway  of  the  king,   may  not  be   en- 
croached upon,  149. 
Horace: 

Satires  of,  quoted  *'  sunt  certi  denique 
fines,  &c.,"  447. 

quotation  from,  slightly  modified,  539. 
House  of  wood,  when  ejectment  is  a  sub- 
ject of  an  assise  of  novel  disseysine, 
65. 
Hundred,  the : 

convened  by  the  viscount  under  a  writ 
of  admeasurement,  539. 

or  wapentake,  to  be  convened  by  the 
viscount,  37 1 


Hundred  entitles  the  holder  to  rent  for 
fines,  337. 


Incorporeal  things  : 

are  acquired  by  the  view  and  by  the 

will  of  possessing,  488. 
can  be  transferred  only  by  a  fiction, 
493. 
Inquests  conjoint : 

to  determine  two  things  in  different 
counties,  417. 
Inquest  joint  in  another  county,  to  deter- 
mine the  birth  of  a  chil(^  439. 
Insuk  de  Wych,  the  Isle  of  Wight,  578. 
Interrogatories  to  be  administered  by  the 
justiciaries  for  greater  caution  to  in- 
form the  jurors,  179. 
Intruder : 

ejection  by  the  heir  must  be  made 
within  a  year,  otherwise  proceedings 
must  be  by  writ,  11. 
not  entitled  to  an  action,  nor  to  an 
exception,  13. 
Intrusion  : 

possession  without  a  spark  of  right,  5. 
no  action  will  lie  after  10  or  12  years, 

U. 
into  a  tenement  against  a  chirograph 
or  a  fine,  70. 
Isle,  Walter  of  the,  his  claim  to  a  right  of 
advowson  against  the  prior  of  Kenil- 
worth,  171. 


James,  Saint  .'of  Compostella,  pilgrims  to 
bis  shrine  entitled  as  plaintiffs  in 
court  to  a  delay  of  forty  days,  two 
floods,  and  one  ebb,  as  being  beyond 
the  sea,  &c.,  29. 

Jeu  partie.  Latinised  in  the  phrase  jocus 
partitus,  311. 

Job,  the  blessed,  his  caution  in  passing 
judgment,  173. 

R  R  2 
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Job— core^ 

if  they  make  oath    without  a  view, 

should  swear  with  a  sayiog  clause, 

157. 
when  liable  to  amercement,  157. 
when  assumed  from  distant  places^ 

through  failure  of  others,  159. 
what  exceptions  may  be  taken  by  the 

defendant  against  the  jurors,  183. 
a  person  couTicted  of  perjury  may  be 

excepted  against,  185.^ 
a  serf  is  repelled,  tfr. 
when  they  may  be  refused  by  either 

party,  187. 
once  accepted  cannot  be  afterwards 

excepted  against,  187. 
their  oath  in  an  assise  of  novel  dissey- 

sine,  187. 
their  duty  to  retire  and  confer  together 

amongst  themselTes,  until  they  hare 

declared  their  verdict,  189. 
in  an  assise,  when  they  may  be  con- 
victed of  perjury,  178. 
when  excused  of  grace,  198. 
if  they  disagree,  may  be  reinforced  by 

four  or  six  others,  191. 
minority  shall  be  amerced,  as  if  for  a 

trespass,  ib. 
if  their  verdict  is  obscure,  the  justi- 
ciaries may  examine  the  question, 

ib. 
if  they  do  not  know  the  truth,  must 

speak  from  belief  and  conscience, 

195. 
judgment  is  found  in  the  judge,  but 

sometimes  it  pertains  to  the  jurors, 

197. 
convicted  of  perjury  in  4  H.  8,  in  the 

county  of  Dorset,  309. 
constituted  judges  by  the  consent  of 

the  parties,  817. 
may  be  convicted  of  perjury,  if  the 

claimant  can  prove  the  contrary  by 

a  jux7  of  24  persons,  847. 
when  liable  to  a  conviction  of  perjury 

in  an  issue,  and  when  not,  435. 
finding  contrary  to  the  Rolls  of  the 

justiciaries,  may  be  convicted  of 

falsehood,  451. 


Jury: 

made  judges  by  consent  concerning  a 

question  ofaiatut,  247. 
when  not  liable  to  a  conviction  for  a 

false  verdict,  899. 
proof  by  a,  admitted  in  an  exception  of 
villenage  firom  failure  of  relatives, 
437. 
of  24  persons,  summoned  to  convict  a 
jury  of  12  of  perjury,  407. 
Justiciaries,  diffisrent  kinds  of,  161. 
Justiciary: 

a  single,  despatched  from  the  side  of 
the  King,  with  power  to  assume 
others,  161. 
must   administer   interrogatories  hi 

greater  caution,  175, 177. 
ought  not  to  judge  according  to  the 
saying  of  the  jury,  without  examina- 
tion, 257. 
JocuB  partitus,  Latin  equivalent  of  "  Jeu 

partie,"  841,  899,  409. 
Jordanus  de  Insula,  division  of  a  water- 
course in  the  Isle  of  Wight,  579. 
Jus  gentium,  growth  of  cities  and  vills  by 

the  connexion  of  houses,  394. 
Judge  Ecclesiastical : 

has  no  jurisdiction  over  a  lay  fee, 

353. 
nor  in  other  things,  which  pertain  to 
the  Crown,  ib. 
Judgment  to  be  given  in  favour  of  freedom, 

when  the  jury  is  doubtful,  809. 
Jurata,  the  assise  converted  into  a  Junta. 
See  Assise,  55. 


Keepers  of  the  pleas  of  the  Crown,  595. 
Kenilworth,  Prior  of,  his  claim  to  a  right 

of  advowson  against  William  of  the 

Isle,  171. 
King,  the: 

should  aid  the  Ordinary  in  executing 

his  sentence,  55. 
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King,  the — cont. 

cannot  be  saed  for  a  disseysine,  7 1 . 
his  Ia«t  return  from   Brittany,   139, 

561. 
is  not  to  be  waited  for,  even  if  he  is 
at  the  door  of  the  court,  in  an  assise 
of  noTel  disseysine,  178. 
when  he  is  the  principal  disseysor,  and 
has  transferred  the  thing  forthwith, 
339. 
when  he  has  the  correction  of  a  tres- 
pass, S93. 
when  his  pleasure  shall  be  awaited  for 
'  an  assise  to  proceed  or  not,  403. 
King's,  the,  highway,  a  sacred  thing,  and 
the  property  of  the  King,  not  com- 
mon to  the  neighbours,  149. 
Knights,  the  four  of  a  county,  161. 
Kynelworth,  John,  disseysine  of  common 
of  pasture,  16  U.  3  ;  549. 


L. 

Land: 

granted  for  a  term  is  not  a  free  tene- 
ment, 119. 

called  free,  which  is  not  liable  to  any 
service  towards  the  neighbouring 
lands,  473. 

the  Holy,  pilgrims  to,  allowed  a  delay 
of  three  years  and  1 9  days  to  appear 
in  court,  29. 

the  Holy,  husband's  absence  in,  331. 
Laurentius,  the  butcher,  assise  of  novel 

disseysine,  853. 
Law: 

fdds  the  watchful,  not  the  slotiiful, 
109. 

prevails  against  a  sect,  427. 
Law  of  England: 

land  held  by,  9,  11,49. 

in  the  name  of  children  who  are  proved 
to  be  bastards,  67. 

where  there  has  been  waste  or  destruc- 
tion, 73. 

husband's  seysine  for  life  after  the 
death  of  his  wife,  359. 


Law  of  England—  cont. 

husband  when  tenant  for  life  after  the 
deathofhis  wife,  439. 

Lessees,  liable  to  make  compensation 
equally  with  the  lord,  if  a  party 
disseysed  should  recover  against 
the  lord,  117. 

Lex  vincit  sectam,  426. 

Lex  Anglise,  as  to  wives*  property,  9, 11, 
49,  67,  73,  488. 

Litigious: 

a   tenement  so   rendered,  upon  the 
phiintlff  setting  out  on  his  way  to 
sue  out  a  writ  against  a  disseysor, 
113. 
a  tenement  so  continues,  if  first  writ 
fails  for  some  defect,  and  a  second 
writ  is  sued  oiit  without  delay,  115. 
a  tenement  ceases  to  be  so,  if  the  pro- 
secutor is  negligent,  117. 
tenement  is  so  rend^ed  for  ever,  if 
sureties  have  been  found  to  prose- 
cute, and  the  disseysors  have  been 
attached,  ib. 
a  thing  made  such,  by  suing  out  a 
writ,  457. 

Lord,  a,  cannot  take  away  his  land  from  a 
serf,  before  he  has  proved  him  to  be 
his  serf^  235. 

Lucia,  assise  of  novel  disseysine  before 
WiUiam  de  Balegh,  813. 

Ludington,  William  of,  assise  of  novel  dis- 
seysine, 5  H.  8  ;  148. 


Malitia,  a  quirk,  277. 

Mansion,    distinguishable    fVom   a    vill, 

395. 
Manor  of  the  king,  how  many  kinds  of 

men  may  be  within  it,  381. 
Magnates: 

cause  many  disseysines,  hoping  that 

the  jurors  will  give  small  damages^ 

201. 
Anglise,  52  7 » 
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Man  and  wife: 

different  souls,  but  one  body,  55. 
must  sue  together  in  the  case  of  the 

wife  being  disseysed,  69. 
not  called  parceners,  as  their  rights  do 

not  admit  of  division,  for  they  are 

one  flesh,  although  different  souls, 

371. 
Manor: 

must  be  recovered  before  the  advow- 

6on,  which  pertains  to  it,  can   be 

presented  to,  235. 
may  contain  several  viUs  or  hamlets 

405. 
Manumission,  charter  of,  267. 
Market,  called  neighbouring,  if  within  six 

miles  and  a  half,  and  a  third  part  of 

a  half  mile,  585. 
Market,  neighbouring,  not  tortious,  If  it 

is  held  on  a  day  subsequent  to  an 

other  market,  585. 
Market  day,  division  of  it  into  three  por- 
tions, 585. 
Mast,  includes  acorns  and  nuts,  487. 
Matters,  other,  which  it  is  not  easy  to 

recollect  at  the  present    moment, 

431. 
Mercatores  stellati,  merchants  who  have 

stalls  in  a  market,  584. 
Merlay,  Bichaid  dc : 

assise  of  novel  disseysine,  265. 
the  same  case,  305. 
Merton,  the  Constitution  of,  525. 
Mid-channel  of  a  river,  the  limit  of  the 

right  of  fishery  of  the  possessor  of 

the  land  on  one  side  only,  375. 
Military  roads,  may  be  called  public,  and 

they  sometimes  lead  to  markets, 

149. 
Mill,  a,  may  cause  damage  to  a  neigh- 
bour's mill,  and  not  be  iigurions, 

477. 
Minor,  cannot  consent  to  a  perambulation, 

403. 
Monte  Acuto,  John  de  : 

Essex  Iter,  3  &  4  H.  3  ;  301. 
Sussex  Iter,  4  H.  3     303. 


N. 

Name,  proper  name,  as  distinguished  from 
surname  and  characteristic  name, 
215. 
Nations,  the  law  of,  395. 
Negligence  gives  a  freehold  to  the  ^aseysor, 

427. 
Neighbour,  who  commons  with    another 

neighbour,  548. 
Nuisance: 

may  be  not  unj  nst  in  certain  cases,  477. 
must  be  endured,  if  not  tortious,  5o5. 
tortious,  may  be  demolished  at  once 

without  a  writ,  557. 
a  person  may  not  do  with  his  own 
land,  that  which  may  be  a  nuisance 
to  his  neighbour,  ib, 
tortious,  what  is  removeable  by  an 
assise  of  novel  disseysine,  559. 
Nuisances,  when  to  be  removed  by  the 
viscount  at  the  cost  of  the  offenden, 
571. 
Nuisance : 

he  who  holds  the  tenement,  which 
causes  it,  is  liable  for  damages,  575. 
ground  to  be  restored  to  its  primitive 
state  after  the  removal  of  a  nuisance, 
577. 
an  assise  for  it  determines  both  that 
the  nuisance  be  removed,  and  that 
the  thing  be  restored  to  its  former 
state,  581. 
a  new  franchise  may  be  a  nuisance  to 
a  franchise  previously  granted,  as  in 
the  case  of  a  market,  583. 
tortious,  whilst  flagrant,  may  be  de- 
molished, 565. 
Nuisances,  several  from  a  single  act  may 
all  be  determined  by  a  single  assise, 
581. 

0. 

Oath: 

of  the  jurors  in  an  assise  of  novel  dia- 

seysine,  187. 
of  the  jurors  has  three  companions, 
truth,  justice,  and  judgment,  197. 
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Oth-broken,  EogUsh  saying  on  the  sabject, 

185. 
Office  of  the  judge: 

in  a  case  of  disseysine,  114. 

in  a  case  of  transfer  of  property  dis- 
seysed,  121. 

invoked  to  work  equity,  123. 

with  the  advice  of  the  court,  122, 331. 

upon  the  administration  of  an  oath, 
899. 

-wlien  an  assise  falls  into  a  perambu- 
lation without  any  writ,  407. 
Office  of  the  justiciary,  when  the  cause 

comes  before  him,  175. 
Office  of  the  viscount : 

upon  receiving  a  writ  of  novel  dissey- 
sine,  139. 

when  a  writ  is  sued  out  concerning 
novel  disseysine,  499. 

when  he  has  received  a  writ  of  ad- 
measurement, 539. 

in  making  a  view  by  twelve  jurors, 
571. 
Ordinary  may  supplicate  the  king  to  enforce 
sentence  of  Ecclesiastical  Court  as 
to  cohabitation  of  husband  and  wife, 
55. 
Ox,  an,  or  five  shillings,  given  by  custom 
to  the  viscount  on  a  conviction  of 
novel  disseysine,  15,  201. 


Palatium,  a  palisade,  559. 

Palicium,  the  same,  565. 

Parceners,  who  conmiit  waste  in  taking 

immoderate  estovers,  are  liable  for 

a  trespass,  553. 
Parson  of  a  church  disseysed  of  land  held 

in  free  alms,  59  7 i 
Pasture,  the  right,  the  most  frequent  of 

pnedial  servitudes,  485. 
Pateshull,  Martin  de : 

Hereford  and  Worcester  Iter,  3  H.  3 ; 

11. 
Gloucester  Iter,  5  H.  3  ;  49. 
Southampton  Iter,  if   Ralph  de  la 

Haye,  57. 


Pateshull,  Martin  de— cott^ 

Northampton  Iter,  of  novel  disseysine 

and  for  goal  deliveries,  73. 
Warwick  Iter,  5  H.  3,  with  abbot  of 

Reading,  assise  of  William  de  Lu- 

dington,  143. 
his  last  Iter  in  the  county  of  Essex, 

assise  of  Henricus  le  Turner,  298. 
same  Iter,  assifie  of    Radulphus  de 

Coggeshall,  ib. 
same  Iter,  assise  of  Gregory  de  Shel- 

ford  and  John  Jocelin,  301. 
last  Iter  at  the  end  of  the  Roll,  excep- 
tion of  villenage    proved    in    the 

manner  of  a  jury,  ih. 
Warwick  Iter  with  the  abbot  of  Read- 
ing, assise  of  William  de  Ardem, 

299. 
Essex  Iter,  3  &  4  H.  3  ;  301. 
Sussex  Iter,  4  H.  3  ;  303. 
York  Iter  with  the  bishop  of  Durham, 

3  H.  3  ;  309. 
his  Oxford  and  Hereford  Iter  with 

Robert  de  Veer  in  5  H.  3  ;  311. 
cited  as  Martinus  simply,  352. 
Suffolk  Iter,  12  H.  3;  353. 
Kent  Iter,  12   U.  3,  cited  simply  as 

Martin,  355. 
cited  as  Dominus  Martinus,  367. 
his  last  Iter  in  the  county  of  Norfolk, 

403. 
Norfolk  Iter,  10  H.  3  ;  407. 
Gloucester  Iter,  3  H.  3  ;  461. 
last  Suffolk  Iter,  John  of  Stanton's 

case,  517. 
Penance  cannot  be  enjoined  by  a  secular 

court,  107. 
Perambulation : 

injthe  case,  where  a  disseysine  has  been 

made  by  the  bailiffs  of  the  king, 

71. 
used  in  an  assise  of  novel  disseysine, 

if  the  county  is  uncertain,  145. 
in  the  presence  of  the  justices,  where 

there  is  dissension  concerning  limits, 

155. 
by  twelve  knights  between  the  king 

and  Richard  de  Perry,  8  &  9  H.  3, 

upon  the  precept  of  the  king,  403. 
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Perambalation— «0N<. 

no  minor  can  consent  to  it,  403. 
sometimes  takes  place  between  the 

king  and  a  claimant,  71,  403. 
in  the  coonty  of  York  in  8  &  9  H.  3  ; 
403. 
Percy,  Richard  de,  assise  of  novel  dissey- 

sine,  408. 
Perjury  renders  a  person  no  longer  law- 
worthy,  185. 
Piscena,  otherwise  piscina,  564. 
Pleas  of  the  Crown,  their  keepers,  595. 
Pleas  which  follow  the  king: 
23  H.  8 ;  77. 

county  of  Buckingham,  20  H.  3  ;  267. 
assise  at  Norwich,  23  H.  3  ;  265. 
assise  at  York,  21  H.  3 ;  267. 
Pond  of  water ;  no  person  may  raise  his 
pond  so  high  as  to  submerge  his 
neighbour's  tenement,  477. 
Pond  or  weir,  when  the  heightening  of  it 
is  a  disseysine,  and  when  a  nui- 
sance, 579. 
Possess,  to,  differs  firom  being  simply  in 

possession,  63. 
Possession : 

distinguished  from  property,  3. 
six  kinds  of,  5. 

raises  a  presumption  of  right,  1 1. 
may  be  maintained  without  any  right, 

13. 
how,  if  lost,  it  may  be  recoyered  by 

writ  of  novel  disseysine,  15. 
may  not  be  recovered  by  force,  after 
a  requisition  has  been  made  to  a 
superior,  27. 
can  only  be  recovered  by  an  assise 
where  both  the  natund  and    the 
civil  possession  have  been  lost,  31. 
of  the  usufruct  ma}'  be  just,  and  not 

as  regards  the  freehold,  269. 
the  fact  of,  gives  a  superior  right,  271. 
may  be  just  against  all  persons,  but 

the  true  lord,  271. 
is  a  good  title  against  a  person,  who 

has  no  right,  295. 
when  civil  as  well  as  natural  is  lost, 
457. 


Possession — cotu. 

civil  possession  has  not  been  lost  to 
the  heir,  if  the  ancestor's  memory 
has  failed,  461. 
of  a  servitude  acquired  before  the  use 
of  it ;  cannot  be  transferred,  until 
it  has  been  used,  483. 
Possessor: 

has  a  freehold,  as  against  a  feoffor  and 

against  strangers,  181. 
for  a  long  time  in  seysine  may  recover 
against  the  tme  lord,   if  ejected 
withont  a  judgment,  371. 
under  the  authority  of  the  Prator, 

that  is,  by  a  judgment,  273. 
ejected  by  one  who  has  no  right,  shall 
be  restored  by  a  judgment,  although 
he  is  himself  an  intruder,  885. 
as  such,  has  some  right,  and  more 
right  than  he  who  is  out  of  posses- 
sion, 387. 
Pnctor,  possession  under  his  aathority,273. 
Presumption: 

of  honesty  until  contrary  is  proved, 

251. 
prevails  where  there  is  no  proof  on 
the  other  side,  425. 
Prison  of  the  King,  595. 
Protector  of  rights,  a  public  officer,49 1,565. 
Prothonotary,  his  duty  in  instrocting  the 

jurors  as  to  their  oath,  189. 
Puteus,  a  well,  565. 

Pynd,  Symon  de  la ;  disseysine  of  com- 
mon of  pasture,  18  H.  3 ;  549. 


Q. 


Qoare  impedit,  writ  of,  169. 


R. 

Rakfeld,  Simon  de,  case  of^  9  &  10  H.  3) 

11. 
Ralegh,  William  de : 

his  judgment  at  CateshuU  in  pleas 

that  follow  the  King ;  28  H.  3,  76. 
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Balegh  William  de— com^ 

Middlesex  Iter  in  Trinity  Term,  13 

H.  3,  if  John  Calbns,  123. 
Warwick  Iter,  if  Gerard,  211. 
Leicester  Iter,  if  Robert  Freman,  303. 
Norfolk  Iter,  23  H.  3 ;  his  judgment 

at  Cauteshull,  805. 
Middlesex  Iter  in  Trinity  Term,  13 

U.  8 ;  307. 
Buckingham  Iter,  if  Walter  le  Gard- 
ner, 307. 
Middlesex  Iter,  13  H.  3  ;  309. 
Backinghnm  Iter,  if  Lucia,  315. 
Warwick  Iter,  assise  concerning  com- 
mon of  pasture,  if  Angustinus,  573. 
author  of  the  Constitution  of  Merton, 
525. 
Ralph,  Hamel  the  son  of,  Dorset  Iter, 
4  H.  3,  jurors  convicted  of  peijury, 
309. 
Ralph,  the  son  of  Peter,  assise  of  novel 
disseysine  of  common  of  pasture  in 
the  county  of  Nottingham,  513. 
Ramsey,  abbot  of,  13  &  14  H.  8,  assise  of 
novel  disseysine  from  common  of 
pasture,  517. 
Reading,  abbot  of : 

Gloucester    Iter,    assise   of   Fhilipe 

le  Riche,  5  H.  3  ;  49. 
Warwick  Iter,  5  H.  3,  with  Martm  de 
Fateshull,  assise    of  William    de 
Ludington,  143. 
assise  of  William  de  Ardem,  299. 
Reaping-book,  put  into  another  person's 

harvest,  107. 
Record,  of  the  Lords  Court,  may  be  called 
for  by  a  party  condemned,  who  has 
appealed,  353. 
Reconvention,  when  a  claimant  of  right  of 

common  is  liable  to  a,  517. 
Rector  : 

by  reason  of  his  dignity  or  church,  is 

in  possession,  519. 
when  instituted  is  in  possession  of  his 
church,  521. 
Rent: 

an  assise  does  not  lie  for  a  rentcharge, 
but  it  is  matter  of  a  distress,  833. 


Rent — cont, 

by  reason  of  any  hundred,  when  fines 

have  been  made,  337. 
Rentcharge,  reserved  from  sacred  things 

before  consecration,  is  not  a  matter 

of  freehold,  151. 
Rentcharge,  a : 

in  return  for  services,  where  no  dis- 
tress is  possible,  may  be  a  subject 

of  an  assise  of  novel  disseysine,  153. 
also  in  return  for  a  water  course  across 

another  person's  land,  t6. 
Responsalis  differs  from  attornatus.    The 

term  is  used  in  Glanville,  but  not 

in  Britton  (note),  410. 
Riche,  Philip  le,  case  of,  5  Henry  3,  assise 

of  novel  disseysine,  49. 
Rikingdale,  Robert  de,  assise  of  novel  dis- 
seysine, 305. 
Right  right,  when  the  possessor  takes  the 

profits,  361. 
Right  of  common : 

how  it  is  created,  485. 

includes  right  of  digg^g  for  minerals, 

489. 
also  right  of  mowing  grass  or  heather 

for  reasonable  estovers,  ib. 
Right  of  escheat  in  the  case  of  bastardy 

secondary  to  the  question  of  violent 

Section,  453. 
Right  of  herbage  rather  than  of  common 

pasture,  where  it  does  not  pertain 

to  a  tenement,  489. 
Rivers,  description  taken  from  the  Digest, 

566. 
Road,  the  right  to  repair  it  appertains  to 

the  grant  of  it,  559. 
Robber,  franchise  of  judging  a,  519. 
Robbers,  danger  on  road  by  night,  585. 
Roger  the  clerk,  assise  of  novel  disseysine, 

8  &  9  H.  3  ;  403. 
Roll  before  the  King  himself,  265. 
Running-water,  not  a   division    between 

tenements,  except  when  it  keeps  a 

straight  course,  149. 
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Sacred  things  : 

made  subject  to  rentcharges  before 

consecration,  151. 
which  are  amongst  the  goods  of  God, 

cannot  be  transferred  or  recovered 

as  freehold,  375. 
Sacred  places  : 

where  the  dead  are  boried,  although 

not  consecrated,  369. 
are  inviolable,  although  not  holy,  ib. 
Sect: 

a  man's  sect  may  raise  a  presump- 
tion in  favour  of  his  exception,  417. 
is  overpowered  by  the  law,  ib. 
Serf: 

may  be  excepted  against  as  a  juror, 

185. 
gift  of  a  free  tenement  by  his  lord 

presumes  manumission,  247. 
status  of  a,  may  be  changed  by  manu- 
mission, or  by  a  feoffment,  or  by  a 

convention,  249. 
if  his  status  is  doubtful,  judgment 

must  be  given  in  favour  of  liberty, 

251. 
produced    by    his    own    lord  as    a 

compurgator  in  the  court  of  the 

Lord  the  king,  becomes  thereupon 

free,  259. 
manumitted  by  his  lord  and  enfeoffed 

with  a  free  tenement,  shall  recover 
.  seysiae  against  the  heirs   of   the 

manumittor,  261. 
bought  with  his  own  money,  263. 
may  be  purchased  with  a  tenement, 

263. 
of  one  person's,  may  be  the  free  man 

of  another's,  279. 
annot  be  claimed  by  his  lord,  if  he  is 

an  ordained  clerk,  293. 
or  if  he  is  a  knight,  ib. 
or  if  he  has  lived  in  a  privileged  town- 
ship or  in  the  demesne  of  the  king 

for  a  year  and  a  day,  ib. 
suite    and    chattels  follow   the  serf 

claimed  successfully  by  his  lord,  ib. 


Serf— co?jY. 

all  which  he  justly  acquires,  is  ac- 
quired for  his  lord,  295. 
by  status,  may  be  in  reality  a  free 
man,  299. 
Serva,  a  thing,  upon  which  a  servitude  is 

imposed,  347. 
Services,  of  various  kinds,  545. 
Servitudes,  several   in    one    ground    by 
reason  of  divers  tenements,  to  which 
they  appertain,  497. 
Servitude  : 

of  lands  fonnded  upon  long  and  con- 
tinuous usage,  475. 
imposed  upon  land  by  a  constitution, 

475. 
upon  another's  property  established 

by  sufferance  and  use,  477. 
in  a  ground  may  be  dissolved  by 

mutual  consent,  521. 
mode  of  constituting  a  servitude  in 
land,  538. 
Seysine  : 

as  agent,  or  as  a  termor,  or  as  a 

serf,  or  otherwise,  269, 
as  .regards  the  freehold,  but  not  the 
fee,  359. 
Ship,  ejectment  from,  no  ground  for  an 

assise  of  novel  disseysine,  65. 
Silver-digging,  557. 
Simony,  may  be  committed  in  a  matter  of 

a  corrody,  1 47. 
Siward,  James  the  son  of,  an  assise  of 

novel  disseysine ;  3  H.  3 ;  309. 
Sheep-fold,  565. 
Shillings,  ten  awarded  as  damages  for  a 

disseysine  upon  a  disseysine,  601. 
Sluice,  563,  565. 
SpecuB,  definition  borrowed  from  the  Digest, 

566. 
Stadia: 

race  grounds,  public  tenements,  369. 
common  to  a  corporation,  373. 
Stanton,  John  of,  assise  of  novel  dissey- 
sine concerning  common  of  pasture, 
517. 
Status  : 

cause  of,  triable  by  a  jury,  247. 
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Status — cont. 

and  an  assise  may  not  be  terminated 

simultaneously,  241. 
proof  of,  not  a  subject  of  an  action 

after  a  man*s  death,  255. 
when   it  may  be  the  subject  of  an 

inquest  by  a  jury  after  a  man's 

death,  255. 
what  the  term  is  derived  from,  285. 
of  a  dead  person,  when  it  may  not  be 

matter  of  an  inquest,  809. 
Statute  : 

of  Liberty,  Second  Charter  of  H.  3  ; 

71. 
against  giving  tenements  in  free  alms, 

77. 
of  Merton,  printed  by  the   Record 

Commissioners  (note),  524. 
Stephen,  Archbishop  of  Canterbury,  Tri- 
nity Term,  12  H.  3;  513. 
Stockbridge,  William  of,  an  assise  of  novel 

dLsseysine,  21  H.  3  ;  267. 
Stream,  bed  of  a,  may  not  be  raised  or 

lowered  so  as  to  hurt  a  neighbour, 

567. 
Succession,  cause  of,  415. 
Sufferance  is  taken  for  consent,  383. 
Superior  : 

when  recourse  must  be  made  to  the 

power  of  a,  25. 
after  requisition  made  to  a  superior, 

the  matter  must  be  reserved  to  his 

cognisance,  27. 
when  recourse  must  be  had  to  a,  37. 
how  his  aid  is  to  be  obtained,  39. 
to  whom  it  pertains  to  ward  ofif  violence 

and  injury,  137. 
how  the  justiciaries  have  the  power  of 

a  superior,  207. 
when  recourse  must  be  had  to   the 

viscount  as  the  superior,  338. 


T. 

Tenant  for  life  impeded  in  waste  by  one, 
who  has  an  interest,  cannot  have  an 
assise  of  novel  disseysine,  443. 


Tenement : 

given  in  free  alms  to  the  rector  of  a 

church,  365. 
given  to  abbots  and  priors,  ib. 
Tenements  : 

common  amongst  coparceners,  367. 
amongst  neighbours,  ib. 
saered  and  divine,  consecrated  to  God 
with  rites  and  ceremonies  never  to 
return  to  private  uses,  369. 
things  which  are  adjuncts  to  them, 
such  as  refectories,  kitchens,  &c., 
ib, 
public,  which  belong  to  a  corporation 

or  to  a  commune,  369. 
may  be  in  two  vills,  397. 
Term,  Roll  of  Easter  and  Hihiry  Term, 
4  H.  3,  for  county  of  Sussex  in  one 
volume,  308. 
Theatres  : 

public  tenements,  369. 
common  to  a  corporation,  373. 
Toteshall,  Robert  de,  his  suit  against  the 
Prior  of  Bricksete,  23  H.  3,  for  a 
tenement  at  Bathford,  76. 
Tillage  land,  when  it  lies  fallow,  533. 
Trespass  : 

not  disseysine,  if  boundary  marks  are 

removed,  367. 
when  otherwise,  ib, 
when  the  penalty  is  doubled,  443. 
may  be  simple  or  multiple,  445. 
Turbary  land,  reasonable  estovers  in,  553. 
Turner,  Henricus  le,  assise  of  the  death  of 

an  ancestor,  299. 
Twelve  : 

persons  to  be  chosen  by  the  viscount  . 
to  view  a  common  right  of  pasture 
when  claimed  by  a  disseysee,  499. 
of  the  vicinage  to  be  summoned  to 
view  a  free  tenement  under  a  writ 
of  novel  disseysine,  139. 
seven  at  least  to  make  the  view,  143. 
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U. 

User  long,  which  exceeds  the  memory  of 

men,  545. 
Use,  long,  to  be  observed  as  law,  535. 
Usufructuary,  not  entitled  to  an  assise  of 

noTel  disseysine,  269. 
Usurpation  of  one's  own  property  after  a 

disseysine  without  a  judgment,  429. 


Veer,  Robert  de,  Oxford  and  Hereford  Iter 

iQ5H.  3;  an. 
Vcndenge,  Simon  de,  plaintiff  for  diversion 
of  water-course  in  the  Isle  of  Wight, 
579. 
Vice  : 

of  a  thing  through  a  disseysine,  347. 
of  disseysine  adheres  to  land  inherited 
through  the  mother,  if  the  father  in 
his  lifetime  has  been  sued  for  the 
disseysine,  459. 
Vieux  Font,  Thomas  and  Richard,  an  ex- 
ception of  villcnage,  261. 
View  : 

of  a  free  tenement,  how  made  by  12 

men  of  the  vicinage,  143. 
how  made  by  number,  weight  or  mea- 
sure, 145. 
how  made  by  boundaries  and  limits, 

145. 
of  a  chamber,  whence  rent  proceeds* 

cannot  be  made,  145. 
of  a  corrody  in  a  religions  house,  147. 
must  be  had  of  both  tenements,  where 
one  causes  a  nuisance  to  another, 
155. 
of  servitades  claimed  under  a  writ  of 
entry,  589. 
Vigilantibus,  jura  subveniunt,  108. 
Vill: 

how  it  is  formed,  395. 
if  doubtful  to  jurors,  how  to  be  de- 
cided, 404. 


ViUein  : 

entitled  to  an  assise,  if  he  is  beyond  the 

power  of  bis  lord,  49. 
existing  in  a  servile  state  has  no  heir 

but  his  lord*  313. 
although  privileged  against  the  claim 

of  a  lord  by  residence'm  a  privileged 

place,  cannot  himself  claim  sejnne 

of  an  ancestor,  who  has  been  a 

villein,  318. 
may  be  such,  although  his  father  vm 

free,  253. 
when  bom  out  of  a  villein  mother  Ib 

villenage  by  a  free  &ther  in  matri- 
mony, 355. 
son  of  a  villein  mother  begotten  in 

a  free  marriage  bed  is  free,  255, 

261. 
cannot  give  his  daughter  in  marriage 

without  redemption  of  blood,  265. 
is  in  a  free  condition,  if  he  cannot  be 

recalled  into  serfdom  without  a  writ 

and  a  judgment,  357. 
when  properly  said  to  be  ascribed  to 

the  soil,  379. 
sockage  privileged  in  the  demesae  of 

the  lord  the  King,  879. 
Villein  sockman : 

in  the  demesne  of  the  lord  the  king, 

when  he  is  entitled  to  an  assise,  47. 
cannot  transfer  his  tenement,  bot most 

restore  it  to  the  king,  if  he  ^hes  to 

be  quit  of  it,  379. 
when  he  is  ascribed  to  the  soil  and 

liable  to  fixed  services,  ib. 
not  compellable  to  hold  his  tenement, 

581. 
Villenage  : 

exception  of,  agunst  a  plaintiff  in  an 

assise  of  novel  disseysine,  227. 
how  competent  to  the  lord  to  take  the 

exception,  233. 
an  exception  of  villenage  can  only  be 

taken  by  the  lord  himself  in  an  assise 

of  novel  disseysine,  295. 
exception  of,  proved  in  the  manner  of 

a  jury  by  the  production  of  rela- 
tions, who  confess  themselves  to  he 

villeins,  301. 
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not  proved  by  a  man  having  performed 
Tillein  feryices,  805. 

objection  of,  sometimes  made  by  a 
party,  sometimes  by  a  jaror,  317. 

absolute,  where  the  holder  is  always 
liable  to  micertain  daties,  877. 

the  holder  in  absolute  villenage  may 
be  talliaged  at  the  will  of  the  lord, 
and  must  give  blood-money  to  have 
the  right  to  give  his  daughter  away 
in  marriage,  377. 

held  upon  an  agreement  for  certain 
services,  when  the  holder  of  the 
land,  if  ejected,  may  go  to  a  jary 
upon  the  agreement,  879. 

held  of  the  lord  the  king  since  the 
conquest  of  England,  which  is  called 
villein  sockage,  ib, 

an  exception  of  villenage  fails,  if  there 
are  no  relatives  producible  and  the 
claimant  refuses  to  go  to  a  jury, 
486. 
Viscount: 

an  ox  given  by  custom  upon  convic- 
tion by  an  assise  of  novel  dieseysine, 
15,201. 

his  right  to  interfere  concerning  a 
recent  expulsion  of  a  disseysor,  85. 

liable  to  an  assise  if  he  acts  without 
jurisdiction,  105. 

his  authority  disobeyed  with  impunity, 
if  he  has  no  jurisdiction,  ib, 

his  duty,  when  he  has  received  a  writ 
of  novel  disseysine,  189. 

his  clerk,  209. 


w. 

Waractum,  land  lying  fallow,  532. 
Waste: 

or  reasonable  estovery  to  be  declared 
by  an  assise  held  in  the  manner  of 
a  jury,  445. 
by  a  tenant  for  life,  where  a  reasonable 
estovery  only  is  allowed,  is  an  act 
of  trespass,  443. 


Water  may  not  be  diverted  from  a  neigh. 

hour's  land  by  a  foss,  477. 
Wapentake,  see  Hundred,  571. 
Warrantor  called  by  a  writ  of  entry,  135. 
Warranty  of  a  court  may  be  invoked,  where 
a  person  holds  by  judgment  of  the 
court,  135. 
Water-course : 

disseysine  of  a,  555. 
the  right  of  cleansing,  appertains  to 
the  right  of  drawing  water,  559, 
567. 
for  the  hours  of  the  day  only,  not  of 

the  night,  567. 
whoever  diverts  it  or  alters  it,  commits 

a  nuisance,  577. 
diversion  of  a,  important  to  whom  the 
water  itself  belongs,  583. 
Water-mill,  563. 
Weir,  563,  565. 

William  Earl  Marshall  the  younger,  de- 
fendant against  a  suit  of  Richard 
Curpet,  3H.  3;  460. 
Williamson,  Gerard,  assise  of  novel  dissey- 
sine before  William  de  Ralegh  in 
the  county  of  Warwick,  211. 
Wife: 

entitled  to  an  assise,  if  disseysed  of  a 
thing  given  to  her  by  her  husband 
during  matrimony,  47. 
donee  of  land  for  marriage  portion, 

51. 
cannot  bring  an  assise  of  novel  dis- 
seysine without  her  husband,  73. 
after  the  death  of  her  husband  shall 
recover  her  inheritance  from  the 
feoffee  of  the  husband  by  a  writ  of 
entry,  889. 
cannot  recover  her  thurds,  if  ejected 
with  her  husband  from  a  free  tene- 
ment, if  they  have  not  been  pre- 
viously assigned  to  her,  405. 
Wooden    house,    ejectment   from,    when 
ground  for  assise  of  novel  dissey- 
sine, 65. 
Writ: 

against  an  intruder,  7. 
another  form,  9. 
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Writ— conf. 

fails  as  regards  a  guardian,  1 1 . 

where  delivery  has  been  made  to  one 
person,  and  another  donee  puts  him- 
self into  seysine,  13. 

to  eject  a  farmer,  who  holds  land  after 
his  term,  55. 

may  be  excepted  against  for  an  adul- 
terine seal  or  an  erasure,  209. 

may  be  excepted  agaiust  on  account 
of  the  date,  if  there  was  no  caose 
for  suing  it  out,  211. 

is  valid  against  a  successor  in  an  office 
or  dignity,  if  no  proper  name  is 
inserted,  217. 

the  remedy,  if  the  writ  is  lost,  219. 

when  the  writ  of  warranty  to  the  j  udges 
may  supply  its  place,  221. 

invalid,  if  an  open  writ  and  the  seal 
is  broken,  or  the  tail  snapped,  ib. 

when  it  holds  good  in  the  case  of  a 
successor  to  an  abbot  or  a  prior, 
and  when  not,  ib. 

obtained  by  a  widow,  who  afterwards 
marries  before  the  holding  of  the 
assise,  327. 

against  a  church  dignitary,  who  has 
been  deposed  or  translated,  in  an 
assise  of  novel  disseysine,  345. 

of  the  death  of  an  ancestor,  where  the 
truth  may  be  declared  by  a  jury,  if 
both  parties  consent,  307. 

of  admeasurement  concerning  com- 
mon of  pasture,  537. 

concerning  an  agreement  or  conven- 
tion, 469. 

concerning  a  common  right  of  pasture, 
501. 

of  services  and  customs,  243. 

for  recovering  seysine  in  the  name  of 
a  church,  521. 

concerning  the  Constitution  of  Merton, 
527. 

suing  out,  is  an  avowal  of  loss  of  pos- 
session, 509. 

a  second  writ  for  a  firesh  trial,  407. 
Writ  of  entry: 

when  granted  to  the  party  disseysed, 
119. 


Writ  of  entry — cont. 

allowed  to  the  heir  of  a  disseysed 

party,  if  he  has  been  diligent,  4^5. 
when  allowable  to  a  wife  after  the 

death  of  her  husband,  325. 
allowed  to  an  heir,  who  may  not  ba?e 

an  assise  of  the  death  of  an  ancestor, 

457. 
for  the  heir,  where  the  ancestor  has 

not  been  negligent,  against  the  heir 

of  a  disseysor,  463. 
upon  the  disaeyslue  of  a  servitude, 

after  the  death  of  the  disseysor  or 

of  the  disseysee,  587. 
when  not  flowed  to  an  heir  by  reasoD 

of  the  negligence  of  his  ancestor, 

593. 
Writ  of  Justicies  : 

in  a  case  of  reasonable  estovers,  532. 
to  the  viscount  to  enforce  estovers, 

553. 
to  remove  the  obstraction  of  a  road, 

567. 
to  the  viscount  of  the  next  county,  i6. 
Writ  of  Quare  impedit  in  the  case  of  an 

advowson,  169. 
Writ  of  Quo  Jure  : 

grantable  to  the  chief  lord  of  a  manor, 

543. 
when  it  fails,  547. 
Writ  of  Right : 

where  there  has  been  a  judgment, 

excludes  inferior  issues,  169. 
sued  out  by  the  heir,  where  the  ances- 
tor has  been  negligent,  463. 
Writ: 

to  remove  a  tortious  nuisance,  565. 

to  repair  a  nuisance,  591. 

to  allow  a  nuisance  to  be  repaired, 

where  it  would  be  too  onerous  to 

call  upon  the  heir  to  repair  it,  ib. 
to  remove  a  nuisance  upon  the  riew 

of  twelve  recognisors  of  the  neigh- 
bourhood, 571. 
to  restore  a  farmer  ejected  from  the 

usufruct  of  land,  469. 
to  enforce  a  right  of  way,  569. 
to  enforce  a  common  right  of  fishery, 
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Writ— coiir. 

concerning  the  overburdening   of  ft 

common  pasture  ground,  541. 
from  the  justiciaries  itinerant,  if  a 

disseysine  takes  place  during  the 

Iter,  593. 
to  seize  and  imprison  a  disseysor  upon 

a  disseysine,  595. 
to  have  seysine  in  an  assise  of  the 

hundred,  599. 
Writ  of  Novel  disseysine  : 
its  form  and  purport,  139. 
does  not  lie  against  the  king,  71. 


Writof  Naifty: 

to  reclaim  a  serf,  235,  291,  293,  297. 

when  necessary  to  put  a  lord  into  pos- 
session of  a  serf,  249. 
Wych,  insula  de,  578. 


Y. 

York,  William  of,  169. 
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CALENDARS  OF  STATE  PAPERS,  &o. 


[Imperial  8vo.,  doth.     Price  15*.  each  Volume  or  Part.] 

As  far  back  as  the  year  1800,  a  Committee  of  the  House  of  Commons 
recommended  that  Indexes  and  Calendars  should  be  made  to  the  Public 
Records,  and  thirty-six  years  afterwards  another  Committee  of  the  House  of 
Commons  reiterated  thai  recommendation  in  more  forcible  words;  but  it 
was  not  until  the  incorporation  of  the  State  Paper  Office  with  the  Public 
Record  Office  that  the  Master  of  the  Rolls  found  himself  in  a  position  to  take 
the  necessary  steps  for  carrying  out  the  wishes  of  the  House  of  Commons. 

On  7  December  1855,  he  stated  to  the  Lords  of  the  Treasury  that  altJiough 
<<  the  Records,  State  Papers,  and  Documents  in  his  charge  constitute  the  most 
<'  complete  and  perfect  series  of  their  kind  in  the  civilized  world,**  and 
although  <^they  are  of  the  greatest  value  in  a  historical  and  constitutional 
"  point  of  view,  yet  they  are  comparatively  useless  to  the  public,  from  the 
"  want  of  proper  Calendars  and  Indexes." 

Acting  upon  the  reconmiendations  of  the  Committees  of  the  House  of 
Commons  above  referred  to,  he  suggested  to  the  Lords  of  the  Treasury  that 
to  effect  the  object  he  had  in  view  it  would  be  necessary  for  him  to  employ  a 
few  Persons  fully  qualified  to  perform  the  work  which  he  contemplated. 

Their  Lordships  assented  to  the  necessity  of  having  Calendars  prepared 
and  printed,  and  empowered  the  Master  of  the  Rolls  to  take  sach  steps  as 
might  be  necessary  for  this  purpose. 

The  following  Works  have  been  already  published  under  the  direction  of 
the  Master  of  the  Rolls  : — 

GALEimARiUM  Genealooicum  ;  for  the  Reigns  of  Henry  HL  and  Edward  I. 
Edited  by  Charles  Roberts,  Esq.,  Secretary  of  the  Public  Record 
Office.    2  Vols.     1865. 

This  is  a  work  of  great  valne  for  eluddatiiig  the  early  history  of  our  nobility 
and  landed  gentry. 
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Oalbndab  of  State  Papebs,  Domestic  Series,  of  the  Beigns  of  Ed- 
wabdYI.,  Mart,  Elizabeth,  and  James  I.,  preserved  in  Her  Majesty's 
Public  Becord  Office.  Edited  by  Robert  Lemok,  Esq.,  F.S.A.,  (Vols. 
I.  and  II.),  and  Mart  Anne  Everett  Greek,  (Vols.  III.-XII.). 
1856-1872. 


Vol.  L— 1547-1580. 
Vol.  n.— 1581-1590. 
Vol.  in.— 1591-1594. 
Vol,  IV.— 1595-1597. 
Vol.  v.— 1598-1601. 
Vol.  VL— 1601-1603,  with 
Addenda,  1547-1565. 


Vol.  VII.— Addenda,  1566-1579. 

Vol.  VIII 1603-1610. 

Vol.  IX.— 1611-1618. 
Vol.  X.— 1619-1623. 
Vol.  XI 1623-1625,  with   Ad- 
denda, 1603-1625. 
Vol.  Xn.— Addenda,  1580-1625. 


These  Calendars  reoder  accessible  to  myestigation  a  large  and  important  mass 
of  historical  materials.  The  Northern  Rebellion  of  1566-67  ;  the  plots  of  the 
Catholic  fhgitiyes  in  the  Low  Conntries  ;  the  nomerons  designs  afl;ainst  Queen 
Elisabeth  and  in  favour  of  a  Catholic  snocesrion  ;  the  Gunpovoer-plot ;  the 
rise  and  fall  of  Somerset ;  the  Overbuxy  murder ;  the  disgrace  of  Sir  Edward 
Coke ;  the  rise  of  the  Duke  of  Buckingham,  &c.  Numerous  other  subjects  are 
illustrated  by  these  Papers,  few  of  which  have  been  previously  known. 

Calbkdar  of  Stats  Papebs,  Domestic  Sbbies,  of  the  BsiaN  of 
Chablbs  I.,  preserved  in  Her  Majesty's  Public  Record  Office.  Edited 
by  John  Bruce,  Esq.,  F.S.A.,  (Vols.  I.-XII.);  by  John  Bruce,  Esq., 
F.S.A.,  and  William  Douglas  Hamilton,  Esq.,  F.S.A.,  (VoL  XIII.); 
and  by  William  Douglas  Hamilton,  Esq.,  F.SA.,  (Vols.  XIV.- 
XV.)  1858-1877. 


Vol.  IX.— 1635-1636. 
Vol.  X.— 1636-1637. 

VoL  XI 1637. 

Vol.  xn.— 1637-1638. 
Vol.  Xni.— 1638-1639, 
Vol.  XIV.— 1639. 
Vol.  XV.— 1639-1640. 


Vol.  L— 1625-1626. 
VoL  n.— 1627-1628. 
VoL  in— 1628-1629. 
VoL  IV.— 1629-1631. 
VoL  v.— 1631-1633. 
VoL  VI.— 1633-1634. 
Vol.  VIL— 1634-1635. 
VoL  Vin.— 1635. 

This  Calendar  presents  notices  of  a  large  number  of  original  docnments  of  great 
Talne  to  all  inquirers  relative  to  the  history  of  the  period  to  which  it  refers^ 
Biany  of  them  have  been  hitherto  unknown. 

Calendab  of  State  Papers,  Domestic  Series,  during  the  Commonwealth, 
preserved  in  Her  Majesty's  Public  Record  Office.  Edited  by  Mary 
Anne  Everett  Green.     1875-1879. 


Vol.  L— 1649-1650. 
VoL  n.— 1650. 
Vol.  in.— 1651. 


Vol.  IV.— 1651-1652. 
Vol.  v.— 1652-1653. 
Vol.  VI.— 1653-1654. 


This  Calendar  is  in  continuation  of  those  dorinj^  the  reigns  from  Bdward  VI.  to 
Charles  I.,  and  contains  a  mass  of  new  information. 

Calenbab  of  State  Papers,  Domestic  Series,  op  the  Reign  of 
Charles  II.,  preserved  in  Her  Majesty's  Public  Record  Office.  •  Edited 
by  Mart  Anne  Everett  Green.    1860-1866. 

Vol.  I.— 1660L-1661.  Vol.  v.— 1665-1666. 

Vol.  II.— 1661-1662.  VoL  VI 1666-1667. 

Vol.  Ill 1663-1664.  Vol.  VII 1 667. 

Vol.  IV.— 1664-1665. 

Seven  volumes  of  this  Calendar,  of  the  period  between  1 660  and  1 667,  have  bean 
published. 

S  S  2 
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Cauekdab  of  Homs  Office  Fapbbs  of  thb  Reign  of  George  III.,  pre- 
served in  Her  Majestj's  Public  Beeord  OflSce.  Edited  by  Jobeph 
Redinqton,  Esq^,  1878-1879. 

Vol.  L-^1760  (25  Oct.)-l765.    |      VoL  II.— 1766-1 769- 

These  are  the  first  two  volames  of  the  modem  series  of  Domestic  Papers,  oom- 
mencing  with  the  accession  of  George  III. 

Calendab  of  State  Pafebs  relating  to  Scotland,  preserved  in  Her 
Majesty's  Public  Record  Office.  Edited  by  Mabkham  John  Thobpe, 
Esq.,  of  St.  Edmund  Hall,  Oxford.     1858. 

Vol.   I.,  the   Scottish   Series,  of  the    Reigns    of  Henry  VDI., 

Edward  VI.,  Mary,  and  Elizabeth,  1509-1589. 
Vol.n.,  the  Scottish  Series,  of  the  Reign  of  Elizabeth,  1589-1603; 
an  Appendix  to  the  Scottish  Series,  1543-1592  ;  and  the  Sute 
Papers  relating  to  Mary  Queen  of  Scots  during  her  Detention  in 
England,  1568-1587. 

These  two  volumes  of  State  Papers  relate  to  Scotland,  and  embrace  the 
period  between  1509  and  1608.  In  the  second  volume  are  notices  of  the  StUe 
Papers  relating  ix>  Mary  Qaeen  of  Scots. 

Calendab  op  Documents  relating  to  Ibeland,  preserved  in  Her  Majesty's 
Public  Record  Office,  Loudon.  Edited  by  Henbt  Savage  SwEETSfAN, 
Esq.,  B.A.,  Trinity  College,  Dublin,  Barrister-at-Law  (Ireland).  1875- 
1879. 

Vol  L— 1171-1251.  I  VoL  III.— 1285-1292. 

Vol.  II.— 1252-1284.  j 

These  volames  contain  a  Calendar  of  all  documents  relating  to  Ireland, 
preserved  in  the  Public  Record  Office,  London ;  the  work  is  to  be  continued 
to  the  end  of  the  reign  of  Henry  VII. 

Calendab  of  State  Papebs  relating  to  Ibeland,  of  the  Reigns  op 
Henbt  VIIL,  Edwabd  VI.,  Mabt,  and  Elizabeth,  preserved  in  Her 
Majesty's  Public  Record  Office.  Edited  by  Hans  Claude  Hajoltok, 
Esq.,  F.S.A.     1860-1877. 

Vol.  I.— 1509-1573.  I  Vol.  IH.— 1586-1588. 

Vol.  IL— 1574-1585.  | 

The  above  have  been  published  under  the  editorship  of  Mr.  Hans  C^ude 
Hamilton. 

*Calendab  of  State  Papebs  relating  to  Jbeland,  of  the  Reigit  of 
James  L,  presented  in  Her  Majesty's  Public  Record  Office,  and 
elsewhere.  Edited  by  the  Rev.  C.  W.  Russell,  D.D.,  and  Johx  P, 
Pbendebgast,  Esq.,  Barrister-at-Law.     1872-1877. 

Vol.  L— 1603-1606.  I      Vol.  IH.— 1608-1610. 

Vol.  IL— 1606-1608.  |      VoL  IV.— 1611-1614. 

This  series  is  in  continuation  of  the  Irish  State  Papers  commencing  with 
the  reign  of  Heniy  VIIL ;  but,  for  the  reign  of  James  L,  the  Papers  are  not 
confined  to  those  in  the  Public  Record  Office,  London. 

Calendab  of  State  Papebs,  Colonial  Sebies,  preserved  in  Her  Majestj^s 
Public  Record  Office,  and  elsewhere.  Edited  by  W.  Noel  Sainsburt, 
Esq.     1860-1878. 

Vol.  L — America  and  West  Indies,  1574-1660. 

Vol.  II.— East  Indies,  China,  and  Japan,  1513-1616. 

Vol.  HI.— East  Indies,  Chma,  and  Japan,  1617-1621. 

Vol.  IV.— East  Indies,  China,  and  Japan,  1622-J624. 

These  volumes  include  an  analysis  of  early  Colonial  Papers  in  the  Pabti« 
Record  Office,  the  India  Office,  and  the  British  Museum. 

Calendab  of  Lettebs  and  Papebs,  Fobeign  and  Domestic,  or  tbtb 
Reign  op  Henbt  VIIL,   preserved  in  Her  Majesty's  Public  Record 
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Office,  the  British  Museum,  &c.    Edited    by  J.  S.  Brbweb,,  M^A., 
Professor  of  English  Literature,  King's  College,  London.      ISP^l-lSTe. 


Vol.  IV. — ^Introduction. 
Vol.  IV.,  Part  L— 1524-1526. 
Vol.  IV.,  Part  2.— 1526-1528. 
Vol.  IV.,  Part  3.— 1529-1530. 


Vol.  I 1509-1514. 

Vol.  II.  (in  Two  Parte)— 1515- 

1518. 
Vol.  IIL  (in  Two  Parts)— 1519- 

1523. 

*  These  Tolumes  contain  summaries  of  all  State  Papers  and  Correspondencs 
relating  to  the  reign  of  Henry  VIIL,  in  the  Pnblic  liecord  Office,  of  thoss 
fbrmerly  in  the  State  Paper  Office,  in  the  British  Mnsenm,  the  Libraries  of  Oxford 
and  Cambridge,  and  other  Public  Libraries ;  and  of  all  letters  that  ha^e  appeared 
in  print  in  the  works  of  Burnet,  Strype,  and  others.  Whatever  authentic 
original  material  exists  in  England  relative  to  the  religious,  political,  parliamen- 
tary, or  social  history  of  the  country  during  the  reign  of  Henry  VEIL,  whether 
despatches  of  ambassadors,  or  proceedings  of  the  army,  navy,  treasury,  or 
ordnance,  or  records  of  Parliament,  appointments  of  officers,  grants  from  ths 
Crown,  &c.,  will  be  found  calendared  in  Uiese  volumes. 

Calendar  op  State  Papers,  Foreign  Serirs,  of  the  Bbign  of 
Edward  VI.,  preserved  in  Her  Majesty's  Public  Record  Office.  1547- 
1553.  Edited  by  W.  B.  Turnbull,  Esq.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  and  Correspondant  du  Comit6  Imperial  des  Travanx  Historiqnes 
et  des  Societea  Savantes  de  France^     1861. 

Oalbndab  of  State  Papers,  Foreign  Series,  of  the  Beign  of  Mart^ 
preserved  in  Her  Majesty's  Public  Kecord  Office.  1553-1558.  Edited 
by  W.  B.  Turnbull,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law  and 
Correspondant  du  Comity  Imperial  des  Travaux  Historiqnes  et  des 
Soci6tes  Savantes  de  France.     1861. 

The  Xvro  preceding  yolumes  exhibit  the  negotiations  of  the  English  ambassadors 
with  the  courts  of  the  Emperor  Ctarles  V.  of  Germany,  of  Henry  II.  of  France, 
and  of  Philip  II.  of  Spain.  The  aifairs  of  seyeral  of  the  minor  continental  states 
also  find  various  incidental  illustrations  of  much  interest. 

A  valuable  series  of  Papers  descriptive  of  the  circumstances  which  attended 
the  loss  of  Calais  merits  a  special  notice ;  while  the  progress  of  the  wars  in  the 
north  of  France,  into  which  England  was  dragged  by  her  union  with  Spain,  is 
narrated  at  some  length.  The  domestic  affiaiirs  of  England  are  of  course  passed 
over  in  these  volumes,  which  treat  only  of  its  relations  with  foreign  powers. 

Calendar  or  State  Papers,  Foreign  Series,  of  the  Reign  op 
Elizabeth,  preserved  in  Her  Majesty's  Public  Record  OflSce,  &c. 
Edited  by  the  Rev.  Joseph  Stevenson,  M.A.,  of  University  College^ 
Durham,  (Vols.  I.-VIT.),  and  Allan  James  Crosby,  Esq.,  M.A., 
Barrister-at-Law,  (Vols.  Vni.-X.)     1863-1876. 

Vol.  L— 1558-1559.  Vol.  VI.— 1563. 


Vol.  n.— 1559-1560. 
Vol.111.— 1560-1561. 
Vol.  IV.— 1561-1562. 
Vol.  v.— 1562. 


Vol.  VIL— 1564-1565. 
Vol.  VIII.— 1566-1568. 
Vol.  IX.— 1569-1571. 
Vol.  X.— 1572-1574. 


These  yolumes  contain  a  Calendar  of  the  Forei^  Correspondence  during  the 
early  portion  of  the  reign  of  Queen  Elizaheth,  deposited  in  the  Pnblic  Becord 
Office,  &c.  They  illustrate  not  on! j  the  external  but  also  the  domestic  affairs  of 
Foreign  Countries  during  that  period. 

Calendar  op  Treasury  Papers,  preserved  in  Her  Majesty's  Public  Record 
Office.  Edited  by  Joseph  Redington,  Esq.    1868-1879. 

Vol.  I.— 1557-1696.  I  Vol.  III.— 1702-1707. 

Vol.  II.— 1697-1702.  I  Vol.  IV.— 1708-1714. 

The  aboye  Papers  connected  with  the  afTairB  of  the  Treasury  comprise 
petitions,  reports,  and  other  documents  relating  to  seryices  rendered  to  the  State 
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grants  of  money  and  pensions,  appointments  to  offices,  remissions  of  fines  and 
duties,  &c.  They  iUostrste  eiyil  and  military  erents,  finance,  the  adminiatration 
in  Ireland  and  the  Colonies,  &c.,  and  afford  information  nowhere  else  recorded. 

Caubndab  of  the  Cabew  Fapebs,  prefieryed  in  the  Lambeth  Libraiy. 
Edited  hy  J.  S.  Brewer,  M. A.,  Professor  of  English  Literature,  King's 
Ck)llegey  London  ;  and  William  Bullen,  Esq.     1867*1873. 


Vol.  v.— Book  of  Howth ;  Misoel- 

laneons. 
Vol.  VT.— 1603-1624. 


Vol.  L— 1515-1574. 
Vol.  IL— 1575-1588. 
VoL  ni.— 1589-1600. 
VoL  IV.— 1601-1603.     ' 

The  Carew  Papers  relating  to  Ireland,  deposited  in  the  Lambeth  libraiy,  are 
nniqne,  and  of  great  importance.    The  Calendar  cannot  &il  to  be  welcome  to 
•     alUtndents  of  £i8h  history. 

Calendar  ov  Letters,  Despatches,  and  State  Papers,  relating  to  the 
Negotiations  between  England  and  Spain,  preserved  in  the  Archives  at 
Simancas,  and  elsewhere.    Edited  hy  G.  A.  BERaEKROTH.     1862-1868. 
Vol.  L— Hen.  VIL— 1485-1509. 
Vol.  IL— Hen.  Vin.— 1509-1525. 
Supplement  to  Vol.  L  and  VoL  11. 

Mr.  Bergenroth  was  engaged  in  compiling  a  Calendar  of  the  Papers  relating 
to  England  preseryed  in  the  archives  of  Simancas  in  Spain,  and  the  correspond- 
ing portion  removed  from  Simancas  .to  Paris.  Mr.  Bergenroth  also  visired 
Madnd,  and  examined  the  Papers  there,  bearing  on  the  reign  of  Henry  VIIL 
The  first  volome  contains  the  Spanish  Papers  of  the  reign  of  Henry  VH. ;  the 
second  Tolnme,  those  of  the  first  portion  of  the  reign  of  Henry  YHL  The 
Supplement  contains  new  information  relating  to  the  private  life  of  Qneen 
Katharine  of  England ;  and  to  the  projected  marriage  of  Henry  Vn.  with  Qneen 
Juana,  widow  of  King  Philip  of  Castile,  and  mother  of  the  Bmperor  Charles  V. 

Calbndab  of  Letters,  Despatches,  and  State  Papers,  relating  to  the 
Negotiations  between  England  and  Spain,  preserved  in  the  Archivee  at 
Simancas,  and  elsewhere.  Edited  by  Don  Pascuai.  db  Gatangos. 
1873—1879. 

VoLIIL,  Part  1.— Hen.  Vin.— 1525-1526. 

Vol.  lU.,  Part  2.— Hen.  VHL— 1527-1529. 

Vol.  IV.,  Part  1.— Hen.  VTIL— 1529-1530. 

Upon  the  death  of  Mr.  Bergenroth,  Don  Pascoal  de  Gayangos  was  appointed 
to  continue  the  Calendar  of  the  Spanish  State  Papers.  He  has  punned  a 
similar  plan  to  that  of  his  predecessor,  but  has  been  able  to  add  much  Talnable 
matter  from  Brussels  and  Vienna,  with  which  Mr.  Bergenroth  was  unacquainted. 

Calendab  op  State  Papebs  and  Manuscripts,  relating  to  English 
Affaibs,  preserved  in  the  Archives  of  Venice,  &c.  Edited  hy  BAvn>ON 
BBOWNjEsq.   1864-1877. 


Vol.  L— 1202-1509. 
Vol.  n.— 1509-1519. 
Vol.  HL— 1520-1526. 


VoL  IV.— 1527-1533. 

Vol.  v.— 1534-1554. 

Vol.  VI.,  Part  L— 1555-1556. 
Mr.  Bawdon  Brown's  researches  have  brought  to  light  a  number  of  valuable 
documents  relating  to  various  periods  of  English  history  ;  his  contribnticms  to 
historical  literature  are  of  the  most  interesting  and 'important  character. 

Syllabus,  in  English,  of  Rymeb's  Fcedeba.  By^  Sir  Thohajs  Dupfus 
Habdt,  D.C.L.,  Deputy  Keeper  of  the  Public  Kecords.  Vol.  I. — WilL  L- 
Edw.  in.;  1066-1377.  VoL  IL— Ric.  n,-Chas.  n.j  1377-1654. 
1869-1873. 

The  'Toedera/'  or  ^'Bymer's  Foedera,"  is  a  collection  of  miscellaneona  doeiu 
ments  illustrative  of  the  History  of  Great  Britain  and  Ireland,  from  tiM  Nomiaa 
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Conqnest  to  the  reign  of  Charles  IL  Seyeral  editions  of  the  "Fc^en"  haye 
been  published,  and  the  present  Syllabus  was  undertaken  to  make  the  contents 
of  this  great  National  Work  more  generally  known. 

Kbpobt  of  the  Deputy  Keepeb  of  *ihe  Public  Reoobds  and  the  Ret. 
J.  S.  Brewer  to  the  Master  of  the  Bolls,  upoa  the  Caxte  and 
Carew  Papers  in  the  Bodleian  and  Lambeth  Libraries.  1864.  Price 
2s.6(L 

Report  of  the  Deputy  Keeper  of  the  Public  Records  to  the  Master 
OF  THE  Rolls,  npon  the  Documents  in  the  Archives  and  Public  Libraries 
of  Venice.     1866.    Price  2s.  6d. 


In  the  Press. 

Syllabus,  in  English,  of  Ryuer's  Fcedera.  By  Sir  Thomas  Dufpus 
Hardy,  D.CX.,  Deputy  Keeper  of  the  Public  Records.  Vol.  III.-^ 
Appendix  and  index. 

Calendar  of  Letters  and  Papers,  Foreign  and  Domestic,  of  the  Reign 
OF  Henry  Vlll.,  preserved  in  Her  Majesty's  Public  Record  Office, 
the  British  Museum,  &c.  Edited  by  J.  S.  Brewer,  M.A.,  Preacher 
at  the  RoHs,  and  Rector  of  Toppesfield.     Vol.  V.— 1531-1532. 

Calendar  op  State  Papers,  Colonial  Series,  preserved  in  Her  Majesty's 
Public  Record  Office,  and  elsewhere.  Edited  by  W.  Noel  Sainsbury, 
Esq.     VoL  v.— -America  and  West  Lidies,  1661-1668. 

Calendar  qf  State  Papers  relating  to  Ireland,  of  the  Reign  of 
James  L,  preserved  in  Her  Majesty's  Public  Record  Office,  and 
elsewhere.  Edited  by  the  Rev.  C.  W.  Russell,  D.D.,  and  John  P. 
Prendergast,  Esq.,  Barrister-at-Law.     Vol.  V. — 1615-1625. 

Calendar  of  State  Papers  and  Manuscripts,  relating  to  English 
Affairs,  preserved  in  the  Archives  of  Venice,  &c.  Edited  by  Rawdon 
Brown,  Esq.     Vol.  VL,  Part  IL— 1556-1558. 

Calendar  of  State  Papers,  Foreign  Series,  of  the  Reign  of  Eliza- 
beth, preserved  in  Her  Majesty's  Public  Record  Office.  Edited  by 
Allan  James  Crosbt,  Esq.,  M.A.,  Barrister-at-Law.  Vol.  XL — 
1575-1577. 

Calendar  of  Home  Office  Papers  of  the  Reign  of  George  HL, 
preserved  in  Her  Majesty's  Public  Record  Office.  Edited  by  Richard 
Arthur  Roberts,  Esq.,  Barrister-at-Law.    Vol.  III. — 1770-1772. 

Calendar  of  Letters,  Despatches,  and  State  Papers,  relating  to  the 
Negotiations  between  England  and  Spain,  preserved  in  the  Archives  at 
Simancas,  and  elsewhere.  Edited  by  Don  Pasoual  de  Gatangos. 
Vol.  IV.,  Part  2.— Hen.  Vm. 

Calendar  of  State  Papers  relating  to  Ireland,  of  the  Reign  of 
Elizabeth,  preserved  in  Her  Majesty's  Public  Record  Office.  Edited 
by  Hans  Claude  Hamilton,  Esq.,  F.S.A.    Vol.  IV. — 1588-1590. 


Digitized  by 


Google 


In  ProgreH. 

CiXiiNDAJt  OF  Statb  Papbbs,  Colonial  Sebibs,  preserved  in  Her  MajeBty's 
Public  Becord  Office,  and  elsewhere.  Edited  by  W.  Noel  Saihsburt, 
Esq.  VoL  VI.— East  Indies,  1625,  &c.  Vol.  VII.— America  and  West 
Indies,  1669,  &c. 

Calbndab  of  State  Papebs,  Doi£E8tic  Sebies,  of  the  Bbioit  of 
Chablbs  L,  preserved  in  Her  Majesty's  Public  Record  Office.  EdUedby 
William  Douglas  Hamilton,  Esq.,  F.SA.    Vol.  XVL— 1640. 

Galbndab  of  Tbeasubt  Papebs,  preserved  in  Her  Majestjr's  Public  Becord 
Office.    EdUed  by  Joseph  Rbdwgton,  Esq.    Vol.  V. — 1714,  Ac 

Calemdab  of  DoGUKBirrs  relating  to  Ibeland,  preserved  in  Her  Majesty's 
Public  Becord  Office,  London.  Edited  by  H^nbt  Savaob  Sweetman, 
Esq.,  B.A.,  Trinity  College,  Dublin,  Barrister-at-Law  (Irelimd).  VoL  IV. 
—1298,  &c 

Calendab  of  State  Papebs,  Domestic  Sebies,  dubing  the  CoMMoirwBALTH, 
preserved  in  Her  Majesty's  Public  Becord  Office.  Edited  by  Mart 
Aknb  Evbbbtt  Gbeen.    Vol.  VII. — 1654,  &c. 

Galbndab  of  Home  Office  Papbbs  of  the  Beign  of  Georgb  IIL, 
preserved  in  Her  Majesty's  Public  Becord  Office.  Edited  by  Richabd 
Abthub  Bobebts,  Esq.,  Barrister-at-Law.    VoL  IV. — 1773,  Ac. 
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THE  CHRONICLES  AND  MEMORIALS  OF  GREAT  BRITAIN 
AND  IRELAND  DURING  THE  MIDDLE  AGES. 


[RoTAL  8vo.  half-bound.     Price  10*.  each  Volume  or  Part.] 


On  25  .lulj  1822,  the  House  of  Commons  presented  an  address  to  the 
Crown,  stating  that  the  editions  of  the  works  of  our  ancient  historians  were 
inconvenient  and  defective ;  that  roanj  of  their  writings  still  remained  in 
manuscript,  and,  in  some  cases,  in  a  single  copy  only.  They  added,  *'  that  an 
"  uniform  and  convenient  edition  of  the  whole,  published  under  His  Majesty's 
'<  royal  sanction,  would  be  an  undertaking  honourable  to  His  Majesty's  reign, 
<'  and  conducive  to  the  advancement  of  historical  and  constitutional  know- 
*^  ledge  ;  that  the  House  therefore  humbly  besought  His  Majesty,  that  He 
*'  would  be  graciously  pleased  to  give  such  directions  as  His  Majesty,  in  His 
'<  wisdom,  might  think  fit,  for  the  publication  of  a  complete  edition  of  the 
"  ancient  historians  of  this  realm,  and  assured  His  Majesty  that  whatever 
'*  expense  might  be  necessary  for  this  purpose  would  be  made  good." 

The  Master  of  the  Rolls,  being  very  desirous  that  effect  should  be  given 
to  the  resolution  of  the  House  of  Commons,  submitted  to  Her  Majesty's 
Treasury  in  1857  a  plan  for  the  publication  of  the  ancient  chronicles  and 
memorials  of  the  United  Kingdom,  and  it  was  adopted  accordingly.  In 
selecting  these  works,  it  was  considered  right,  in  the  first  instance,  to 
give  preference  to  those  of  which  the  manuscripts  were  unique,  or  the 
materials  of  which  would  help  to  fill  up  blanks  in  English  history,  for 
which  no  satisfactory  and  authentic  information  hitherto  existed  in  any 
accessible  form.  One  great  object  the  Master  of  the  Roils  had  in  view  was 
to  form  a  corpus  historicum  within  reasonable  limits,  and  which  should  be 
as  complete  as  possible.  In  a  subject  of  so  vast  a  range,  it  was  important 
that  the  historical  student  should  be  able  to  select  such  volumes  as  conformed 
with  his  own  peculiar  tastes  and  studies,  and  not  be  put  to  the  expense  of 
purchasing  the  whole  collection  ;  an  inconvenience  inseparable  from  any 
other  plan  than  that  which  has  been  in  this  instance  adopted. 

Of  the  Chronicles  and  Memorials,  the  following  volqmes  have  been  pub- 
lished. They  embrace  the  period  from  the  earliest  time  of  British  history 
down  to  the  end  of  the  reign  of  Henry  VII, 
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!•  Ths  Chronicle  of  England,  bj   John  Capgbayb.    Edited  by  the 
Eev.  F.  C.  H1NGE8TON,  M.A.,  of  Exeter  College,  Oxford.    1858. 

Capgrave  was  prior  of  Lynn,  in  Norfolk,  and  provincial  of  the  order  of  the 
Frian  Hermits  of  Engiand  shortly  before  the  year  1464.  His  Chronicle  extends 
from  the  creation  of  the  world  to  the  year  1417.  As  a  record  of  the  langnage 
spoken  in  Norfolk  (being  written  in  English),  it  is  of  considerable  Talne. 

2.  Chbonioon  Monastebii  de  Abingdon.    Vols.  L  and  11.    Edited  by 

the  ReT.  Joseph  Stevenson,  M.A.,  of  Uniyersity  College,  Dnrbam* 
and  Vicar  of  Leighton  Buzzard.     1858. 

This  Chronide  traces  the  history  of  the  great  Benedictine  monastery  of 
Abingdon  in  Berkshire,  from  its  foundation  by  King  Ina  of  Wessez,  to  the 
reign  of  Biehard  I.,  shortly  after  which  period  ^e  present  narratiTe  was  drawn 
np  by  an  inmate  of  the  establishment.  The  author  had  access  to  the  title-deeds 
of  the  house  ;  and  incorporates  into  his  histoiy  various  charters  of  the  Saxon 
kings,  of  great  importance  as  illustrating  not  only  the  history  of  the  locality 
but  that  of  the  kingdom.    The  work  is  printed  for  the  first  time. 

3.  LiTBS  ov  EdwJlBD  the  Confessob.    I. — ^La  Estoire  de  Seint  Aedward 

le  Bel.  n. — Vita  Beati  Edvardi  Regis  et  Confessoris.  111. — ^Vita 
JSduuardi  Begis  qui  apud  Westmonasterium  requiescit.  Edited  by 
Henbt  Richabds  Luabd,  M. a.,  Fellow  and  Assistant  Tutor  of  Trinity 
College,  Cambridge.     1858. 

The  first  is  a  poem  in  Noiman  French,  containing  4,686  lines,  addressed  to 
Alianor,  Queen  of  Henrys  m.,  and  probably  written  in  the  year  1245,  on  the 
occasion  of  the  restoration  of  the  church  of  Westminster.  Nothing  is  known 
of  the  author.  The  second  is  an  anonymous  poem,  containing  536  line%  written 
between  the  years  1440  and  1450,  by  command  of  Henry  VI.,  to  whom  it 
is  dedicated.  It  does  not  throw  any  new  light  on  the  reign  of  Edward  the 
Confessor,  but  is  Taluable  as  a  specimen  of  the  Latin  poetry  of  the  time.  The 
third,  also  by  an  anonymous  author,  was  apparently  written  for  Queen  Edith, 
between  the  years  1066  and  1074,  during  the  pressure  of  the  suffering  brought 
on  the  Saxons  by  the  Norman  conquest.  It  notices  many  facts  not  found  in 
other  writers,  and  some  which  differ  considerably  from  the  usual  accounts. 

4.  MoNUHENTA  Franciscana  ;  scllicet,  I. — Thomas  de  Eccleston  de  Ad- 

ventu  Fratrum  Minorum  in  Angliam.  II. — ^Adas  de  Marisco  fipistolae. 
m. — Begistrum  Fratrum  Minorum  Londoniae.  Edited  by  J.  S, 
Brewer,  M.A.,  Professor  of  English  Literature,  King's  College^ 
London.     1858. 

This  volume  contains  original  materials  for  the  history  of  the  settlement  of 
the  order  of  Saint  Francis  in  England,  the  letters  of  Adam  de  Marisco,  and 
other  papers  connected  with  the  foimdation  and  diffusion  of  this  great  body.  It 
has  been  the  aim  of  the  editor  to  collect  whatever  historical  information  could  be 
found  in  this  country,  towards  illustrating  a  period  of  the  national  hictory  for 
which  only  scanty  materials  exist.    None  of  these  have  been  before  printed. 

5.  Fasciculi  Zizaniorum   Magistri   Johannis   Wyclif   cum    Tbitico. 

Ascribed  to  Thomas  Netter,  of  Walden,  Provincial  of  the  Carmelite 
Order  in  England,  and  Confessor  to  King  Henry  the  Fifth.  Edited  by 
the  Bev.  W.  W.  Shirley,  M.A.,  Tutor  and  late  Fellow  of  Wadham 
College,  Oxford.    1858. 

This  work  deriyes  its  principal  value  from  being  the  only  contemporaneons 
account  of  the  rise  of  the  Lollards.    When  written  the  disputes  of  the  sehool- 
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men  had  been  extended  to  the  field  of  theology,  and  they  appear  both  in  the 
writings  of  Wycliff  and  in  those  of  his  adversaries.  WyoUff's  little  bandies 
of  tares  are  not  less  metaphysical  than  theological,  and  the  conflict  between 
Nominalists  and  Realists  rages  side  by  side  with  the  conflict  between  the  different 
interpreters  of  Scriptore.  The  work  gives  a  good  idea  of  the  controTersies  at 
the  end  of  the  14th  and  the  beginning  of  the  15th  centuries. 

6.  The  Buik  of  thb  Cboniolis  of  Scotland  ;  or,  A  Metrical  Version  of 
the  History  of  Hector  Boece  ;  by  William  Stewart.  Vols.  I.,  IL, 
and  UI.  Edited  by  W.  B.  Tubnbull^  Esq.,  of  Lincoln's  Inn,  Barrister- 
at-Law.     1858. 

This  is  a  metrical  translation  of  a  Latin  Prose  Chronicle,  and  was  written  in  the 
flrst  half  of  the  16th  century.  The  narratiye  begins  with  the  earliest  legends, 
and  ends  with  the  death  of  James  I.«  of  Scotland,  and  the  "  evil  ending  of  the 
traitors  that  slew  him."  Strict  aconracy  of  statement  is  not  to  be  looked  for  in 
such  a  work  as  this  ;  bnt  the  stories  of  the  colonisation  of  Spain,  Ireland,  and 
Scotland  are  interesting  if  not  true ;  and  the  chronicle  is  valuable  as  a  reflection 
of  the  manners,  sentiments,  and  character  of  the  age  in  which  it  was  composed. 
The  pecnliarities  of  the  Scottish  dialect  are  well  illustrated  in  this  metrical  version, 
and  the  student  of  language  will  find  ample  materials  for  comparison  with  the 
English  dialects  of  the  same  period,  and  with  modem  lowland  Scotch. 

7.  JoHANNis  Capgbaye  Libbb  db  Illustbibus  Hekbicis.    Edited  by  the 

Rev.  F.  C.  HiNGESTON,  M.A.,  of  Exeter  College,  Oxford.    1858. 

This  work  is  dedicated  to  'ELearj  VI.  of  England,  who  appears  to  have  been,  in 
the  author's  estimation,  the  greatest  of  all  the  Henries.  It  is  divided  into  tfajree 
distinct  parts,  each  having  its  own  separate  dedication.  The  flrst  part  relates  only 
to  the  history  of  the  Empire,  and  extends  from  the  election  of  Henry  I.,  the 
Fowler,  to  the  end  of  the  reign  of  the  Emperor  Henry  VI.  The  second  part  is 
devoted  to  English  history,  and  extends  from  the  accession  of  Henry  I.  in  the  year 
1100,  to  the  year  1446,  which  was  the  twenty-fourth  year  of  the  reign  of  King 
Henry  VI.  Hie  third  part  contains  the  lives  of  illustrious  men  who  have  borne 
the  name  of  Henry  in  various  parts  of  the  world. 

Capgrave  was  bom  in  1398,  in  the  reign  of  Richard  11.,  and  lived  during  the 
Wars  of  the  Roses,  for  the  history  of  which  period  his  work  is  of  some  value. 

8.  HiSTOBiA  MoNASTEBii  S.  AuGUSTiWTi  Cantuabiensis,  by  Thomas  of 

Elmham,  formerly  Monk  and  Treasurer  of  that  Foundation.  Edited 
by  Chables  Habdwick,  M.A.,  Fellow  of  St.  Catharine's  Hall,  and 
Christian  Advocate  in  the  University  of  Cambridge.     1858. 

This  history  extends  from  the  arrival  of  St.  Augustine  in  Kent  until  1191. 
Prefixed  is  a  chronology  as  far  as  1418,  which  shows  in  outline  what  was  to  have 
been  the  character  of  the  work  when  completed.  The  only  copy  known  is  in  the 
possession  of  Trinity  Hall,  Cambridge.  The  author  was  connected  with  Norfolk, 
and  most  probably  with  Elmham,  whence  he  derived  his  name. 

9.  EuLOGiUM  (HiSTOBiABUM  8IVB  Tempoeis)  :  Chronicon  ab  Orbe  condito 

usque  ad  Annum  Domini  1366  ;  a  Monacho  quodam  Malmesbiriensi 
exaratum.  Vols.  I.,  11.,  and  IH.  EdiUd  by  F.  S.  Hatdon,  Esq.,  B.A. 
1858-1863. 

This  is  a  Latin  Chronicle  extending  from  the  Creation  to  the  latter  part  of  the 
reign  of  Edward  III.,  and  written  by  a  monk  of  the  Abbey  of  Malmesbury,  in 
Wiltshire,  about  the  year  1867.  A  continuation,  carrying  the  history  of  England 
down  to  the  year  1418,  was  added  in  the  former  half  of  the  fifteenth  century  by 
an  author  whose  name  is  not  known.  The  original  Chronicle  is  divided  into 
five  books,  and  contains  a  history  of  the  world  generally,  but  more  especially 
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of  England  to  the  year  1366.  The  continuatioD  extends  the  iLStory  down  to 
the  coronation  of  Henry  V.  The  Eulogiom  itself  is  chiefly  Talnable  as  contain- 
ing  a  history,  by  a  contemporary,  of  the  period  between  1856  and  1366.  Tlie 
notices  of  events  appear  to  have  been  written  very  soon  after  their  ocennence. 
Among  other  interesting  matter,  the  Chronicle  contains  a  diary  of  the  Foitien 
campaign,  evidently  fiimished  by  some  person  who  accompanied  the  anny  of  the 
Black  Prince.  The  continuation  of  the  Chronicle  is  also  the  work  of  a  cantem- 
porary,  end  gives  a  very  interesting  acconnt  of  the  reigns  of  Bichard  IL  and 
Henry  IV.  It  is  believed  to  be  the  earliest  authority  for  the  statement  that  the 
latter  monarch  died  in  the  Jerusalem  Chamber  at  Westminster. 

10.  Memorials   of   Henry  the  Seventh  :   Bernardi  Andres   Tholoeatis 

Yita  Regis  Henrici  Septimi  ;  necnon  alia  qusedam  ad  eandem  Regem 
spectantia.     j^dftfe^  6j^  Jakes  Gairdner,  Esq.     1858. 

The  contents  of  this  volume  are — (1)  a  life  of  Henry  VIZ.,  by  his  poet 
laureate  and  historiographer,  Bernard  Andr^,  of  Toulouse,  with  some  oompou- 
tions  in  verse,  of  which  he  is  supposed  to  have  been  the  audior ;  (2)  the  joonids 
of  Roger  Machado  during  certain  embassies  on  which  he  was  sent  by  Henry  VtL 
to  Spain  and  Brittany,  the  first  of  which  had  reference  to  the  marriage  of  the 
Bang's  son,  Arthur,  with  Catharine  of  Arragon;  (3)  two  curious  reports  by 
envoys  sent  to  Spain  in  the  year  1505  touching  the  succession  to  the  Cxowa 
of  Castile,  and  a  project  of  marriage  between  'Henry  VII.  and  the  Queen  of 
Naples ;  and  (4)  an  account  of  Philip  of  Castile's  reception  in  England  in  1506. 
Other  documents  of  interest  in  conneidon  with  the  period  are  given  in  an  appendtz. 

11.  Memorials  of  Henry  the  Fifth.  I. — ^Vita  Henrici  Qninti,  Roberto 
Redmanno  auctore.  IT. — Versus  Rhythmici  in  laudem  Regis  Henrici 
Quinti.  III. — ^Elmhami  Liber  Metricns  de  Henrico  V.  Edited  by 
Charles  A.  Cole,  Esq.    1858. 

This  volume  contains  three  treatLses  which  more  or  less  illustrate  the  histoiy  of 
the  reign  of  Henry  V.,  viz.:  A  Life  by  Robert  Redman  ;  a  Metrical  Chronicle  by 
Thomas  Elmham,  prior  of  Lenton,  a  contemporary  author ;  Versus  Rhythmici 
written  apparently  by  a  monk  of  Westminster  Abbey,  who  was  also  a  contempo- 
rary of  Henry  V.   These  works  are  printed  for  the  firet  time. 

12.  MuNiMENTA  GiLDHALL-fi  LoNDONiENSis ;  Liber  Albus,  Liber  Cus- 
tumarum,   et  Liber  Horn,    in  archivis  Gildb^ls  asservati.     Vol.  !•, 

'  Liber  Albus.  Vol.  II.  (in  Two  Parts),  Liber  Custumarum.  Vol.  III. 
Translation  of  the  Anglo-Norman  Passages  in  Liber  Albus,  Glossaries, 
Appendices,  and  Index.  Edited  by  Hrnrt  Thomas  Rilet,  Esq.,  M.  A., 
Barrister-at-Law.     1859-1862. 

The  manuscript  of  the  Liber  AlbuSy  compiled  by  John  Carpenter,  Common 
Clerk  of  the  City  of  London  in  the  year  1419,  a  large  folio  volume,  is  pre- 
served in  the  Record  Room  of  the  City  of  London.  It  gives  an  acconnt  of 
the  laws,  regulations,  and  institutions  of  that  City  in  the  twelfth,  thirteenth, 
fourteenth,  and  early  part  of  the  fifteenth  centuries. 

The  Liber  Custumarum  was  compiled  probably  by  various  hands  in  the  early 
part  of  the  fourteenth  century  during  the  reign  of  Cdward  n.  The  manuscript, 
a  folio  volume,  is  also  preserved  in  the  Record  Room  of  the  City  of  London, 
though  some  portion  in  its  original  state,  borrowed  from  the  City  in  the  reign 
of  Queen  Elizabeth  and  never  returned,  forms  part  of  the  Cottonian  MS. 
Claudius  D.  11.  in  the  British  Museum.  It  also  gives  an  account  of  the  lawi, 
regulations,  and  institutions  of  the  City  of  London  in  the  twelfth,  thirteenth,  and 
early  part  of  the  fourteenth  centuries. 

13.  Chronica  Johannis  de  Oxenedes.  Edited  by  Sir  Henrt  Ellis, 
K.H.     1859. 

Although  this  Chronicle  tells  of  the  arrival  of  Hengist  and  Horsa  in  England 
in  the  year  449,  yet  it  substantially  begins  with  the  reign  of  King  Alfred,  and 
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comes  down  to  the  year  1292,  where  it  ends  abruptly.  The  history  is  particu- 
larly valuable  for  notices  of  events  in  the  eastern  portions  of  the  kingdom, 
which  are  not  to  be  elsewhere  obtained,  and  some  carious  facts  are  mentioned 
relative  to  the  floods  in  that  part  of  England,  which  are  confirmed  in  the  Frie»- 
land  Chronicle  of  Anthony  Heinrich,  pastor  of  the  Island  of  Mohr. 

14.  A.  Collection  of  Political  Poems  and  Songb  relating  to  English 
History,  from  the  Accession  of  Edward  III.  to  the  Reign  of 
Henry  VIII.  Vols.  I.  aad  II.  Edit^  by  Thomas  Wright,  Esq., 
M.A.     1859-1861. 

These  Poems  are  perhaps  the  most  interesting  of  all  the  historical  writings  of 
the  period,  though  they  cannot  be  relied  on  for  accuracy  of  statement.  They 
are  various  in  character  ;  some  are  upon  religious  subjects,  some  may  be  called 
satires,  and  some  give  no  more  than  a  court  scandal ;  but  as  a  whole  they  pre- 
sent a  very  fair  picture  of  society,  and  of  the  relations  of  the  different  alasses 
to  one  another.  The  period  comprised  is  in  itself  interesting,  and  brings  us, 
through  the  decline  of  the  feudal  system,  to  the  beginning  of  our  modem 
history.    The  songs  in  old  English  are  of  considerable  value  to  the  philologist. 

io.  The  "  Opus  Tertium,"  "  Opus  Minus,"  &c.,  of  Roger  Bacon.  Edited 
by  J.  S.  Brewer,  M.A.,  Profesdor  of  English  Literature,  King's 
College,  London.     1869. 

This  is  the  celebrated  treatise — never  before  printed — so  frequently  referred 
to  by  the  great  philosopher  in  his  works.  It  contains  the  Aillest  details  we 
possess  of  the  life  and  labours  of  Roger  Bacon  :  also  a  ftafiment  by  the  saipe 
author,  supposed  to  be  unique,  the  **  Compendium  Studii  Theou>gi€B,** 

16.  BARTHOLOMJfil    DE    COTTON,    MONACHI     NORWICENSIS,    HiSTORIA     An- ^ 

glicana;  449-1298:  necnon  ejusdem  Liber  de  Archiepiscopis  et 
Episcopis  Anglifls.  Edited  by  HEintT  Eichards  Luard,  M.A.,  Fellow 
and  Assistant  Tutor  of  Trinity  College,  Cambridge.     1859. 

The  author,  a  monk  of  Norwich,  has  here  given  us  a  Chronicle  of  England 
from  the  arrival  of  the  Saxons  in  449  to  the  year  1298,  in  or  about  which  year 
it  appears  that  he  died.  The  latter  portion  of  this  history  (the  whole  of  the 
reign  of  Edward  I.  more  especially)  is  of  great  value,  as  the  writer  was  con- 
temporary with  the  events  which  he  records.  An  Appendix  contains  several 
illustrative  documents  connected  with  the  previous  narrative. 

17.  Brut  t  Ttwtsogion  ;  or,  The  Chronicle  of  the  Princes  of  Wales. 

Edited  by  the  Rev.  John  Williams  ab  Ithel,  M.A.     1860. 

This  work,  also  kn<ywn  as  "  The  Chronicle  of  the  Princes  of  Wales,"  has 
been  attributed  to  Caradoc  of  Llancarvan,  who  flourished  about  the  middle  of 
the  twelfth  century.  It  is  written  in  the  ancient  Welsh  language,  begins  with 
the  abdication  and  death  of  Caedwala  at  Rome,  in  the  year  681,  and  continues 
the  history  down  to  the  subjugation  of  Wales  by  Edward  I.,  about  the  year  1282. 

18.  A  Collection  of    Royal  and   Historical  Letters  during   the 

Reign  op  Henry  IV.  1899-1404.  Edited  by  the  Rev.  F.  C.  H^n- 
GESTON,  M.A.,  of  Exeter  College,  Oxford.     1860. 

This  Yolume,  like  all  the  others  in  the  series  containing  a  miscellaneous  selec- 
tion of  letters,  is  valuable  on  account  of  the  light  it  throws  upon  biographical 
history,  and  the  familiar  view  it  presents  of  characters,  manners,  and  events. 
The  period  requires  much  elucidation ;  to  which  it  will  materially  contribute. 

19.  The  Repressor    of    over   much    Blaming  of  the    Clergy.    By 

Reginald  Pecock,  sometime  Bishop  of  Chichester.  Vols.  I.  and  II. 
Edited  by  Chctrchill  Babington,  B.D.,  Fellow  of  St.  John's  College, 
Cambridge.     1860. 

The  **  Bepressor  "  may  be  considered  the  earliest  piece  of  good  theological  dis- 
quisition of  which  our  fiaglish  prose  literature  can  boast.    The  author  was  bom 


Digitized  by 


Google 


14 

aboat  the  end  of  the  fourteenth  eentury,  eoiiBecnited  Bishop  of  St  Anph  im 
the  jesi  1444,  and  translated  to  the  see  of  CShichester  in  1450.  While  ^shop  of 
St.  Asaph,  he  zealonsly  defended  his  brother  prelates  from  the  attacks  of  thosa 
who  censored  the  bishops  for  their  neglect  of  duty.  He  maintained  that  it  was  no 
part  of  a  bishop's  functions  to  appear  in  the  pulpit,  and  that  his  time  might  be 
more  profitably  spent,  and  his  dignity  better  maintained,  in  the  perfoimanee  of 
works  of  a  higher  character.  Amon^  those  who  thonght  differently  were  the 
Lollards,  and  against  their  general  doctzmes  the  "  Repressor  "  is  directed.  Feeock 
took  ap  a  position  midway  between  that  of  the  Bomaa  Church  and  that  of  the 
modem  Ajiglican  Cbxadt ;  but  his  work  is  interesting  chiefly  becanse  it  gives  a 
full  account  of  the  views  of  the  Lollards  and  of  the  ai|{:nments  by  which  they  were 
supported,  and  because  it  assists  us  to  ascertain  the  state  of  feeling  which  nhi- 
mately  led  to  the  Reformation.  Apart  from  religious  matters,  the  li^t  thrown  uptm 
contemporaneous  history  is  very  small,  but  Uie  *'  Repressor "  has  great  vahie 
for  the  philologist,  as  it  tells  us  what  were  the  characteristics  of  the  language  in 
use  among  the  cultivated  Englishmen  of  the  fifteenth  century.  Pecock,  though 
an  opponent  of  the  Lollards,  showed  a  certain  spirit  of  toleration,  for  which  ba 
received,  towards  the  end  of  his  life,  the  usual  mediasval  reward — ^persecution. 

20.  Ankales  Cambrls.  Edited  by  the  Rev.  John  Williams  ab  Ithbl, 
M.A.    1860. 

These  annals,  which  are  in  Latin,  commence  in  the  year  447,  and  come  down 
to  the  year  1288.  The  earlier  portion  appears  to  be  taken  from  an  Irish  Chronicle, 
which  was  also  used  by  Hgemach,  and  by  the  compiler  of  the  Annals  of  Ulster. 
During  its  first  century  it  contains  scarcely  anything  relating  to  JBiitain,  the 
earliest  direct  concurrence  with  English  history  is  relative  to  the  missioB  of 
Augustine.  Its  notices  throughout,  though .  brief,  are  valuable.  The  annals 
were  probably  written  at  St.  Davids,  by  Blegewiyd,  Archdeacon  of  Llandaff, 
the  most  learned  man  in  his  day  in  all  Cymru. 

21.  The  Works  of  Gibaldus  Cambkbnsis.  Vols.  I.,  II.,  III.,  and  IV. 
Edited  by  J.  S.  Brewer,  M. A.,  Professor  of  English  Literature,  King's 
College,  London.  Vols.  V.,  VI.,  and  VII.  Edited  by  the  Rev.  Jaxss 
F.  DmocK,  M.A.,  Rector  of  Bamburgh,  Yorkshire.     1861-1877. 

These  volumes  contain  the  historical  works  of  Gerald  du  Barry,  who  IiTed 
in  the  reigns  of  Henry  II.,  Richard  I.,  and  John,  and  attempted  to  re-estabGah 
the  independence  of  Wales  by  restoring  the  see  of  St  Davids  to  its  ancient 
primacy.  His  works  are  of  a  very  miscellaneous  nature,  both  in  prose  and 
verse,  and  are  remarkable  chiefly  for  the  racy  and  original  anecdotes  which 
they  contain  relating  to  contemporaries.  He  is  the  only  Welsh  writer  of  any 
importance  who  has  contributed  so  much  to  the  medisBval  literature  of  this 
country,  or  assumed,  in  consequence  of  his  nationality,  so  free  and  independent 
a  tone.  His  frequent  travels  in  Italy,  in  France,  in  Ireland,  and  in  Wales,  gave 
him  opportunities  for  observation  which  did  not  generally  fall  to  the  lot  of  medueval 
writers  in  the  twelfth  and  thirteenth  centuries,  and  of  these  observations  Giraldos 
has  made  due  use.  Only  extracts  from  these  treatises  have  been  printed  before, 
and  ahnost  all  of  them  are  taken  from  unique  manuscripts. 

The  Topographia  Hibemioa  (in  Vol.  V.)  is  the  result  of  Ginddns'  two  visits  to 
Ireland.  The  first  in  the  year  1 183,  the  second  in  1 185-6,  when  he  acconqianied 
Prince  John  into  that  country.  Curious  as  this  treatise  is,  Mr.  Dimock  is  of 
opinion  that  it  ought  not  to  be  accepted  as  sober  truthful  bistory,  for  GinUdns 
himself  states  that  truth  was  not  his  main  object,  and  that  he  compiled  the  work 
for  the  purpose  of  sounding  the  praises  o£  Henry  the  Second.  Elsewhere,  how- 
ever, he  declares  that  he  had  stated  nothing  in  the  Topognq>hia  of  the  tnith  of 
which  he  was  not  well  assured,  either  by  his  own  eyesight  or  by  the  testimony, 
with  all  diligence  elicited,  of  the  most  trustworthy  and  authentic  men  in  the 
country  ;  that  though  he  did  not  put  just  the  same  full  faith  in  their  reports  aa 
in  what  he  had  himself  seen,  yet,  as  they  only  related  what  they  had  themselveB 
seen,  he  could  not  but  believe  such  credible  witneBses.  A  vexy  interesting  portion 
of  tMs  treatise  is  devoted  to  the  animals  of  Ireland.  It  shows  that  he  was  a  veiy 
accurate  and  acute  observer,  and  his  descriptions  are  given  in  a  way  that  a 
scientific  naturalist  of  the  present  day  could  hardly  improve  upon.  Tbe  Ezpug* 
,         natio  Hibemica  was  written  about  the  year  1188  and  may  be  regarded  rather 
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as  A  great  epic  than  a  sober  relation  of  acts  occurring  in  his  own  days.  No 
one  can  perose  it  witbont  coming  to  the  conclosion  that  it  is  rather  a  poetical 
fiction  than  a  prosaic  tnithfal  history. 

Vol.  VI.  contains  the  Itmerariam  Kambriso  et  Descriptio  Eambria):  and 
Vol.  YII.,  the  liyes  of  S.  Bemigins  and  S.  Hugh. 

22.  Letters  and  Papebs  illustrative  op  the  \War8  op  the  Enolish 

IN  France  during  the  Reign  op  Henry  the  Sixth,  King  op  Eng- 
land. Vol.  I.,  and  Vol.  11.  (in  Two  Parts).  Edited  by  the  Rev.  Joseph 
Stevenson,  M.A.,  of  University  College,  Durham,  and  Vicar  of  Leighton 
Buzzard.     1861-1864. 

The  letters  and  papers  contained  in  these  volumes  are  derived  chiefly  from 
originals  or  contemporary  copies  extant  in  the  Biblioth^que  Imp^riale,  and  the 
Depdt  des  Archives,  in  Paris.  They  illustrate  the  line  of  policy  adopted  by 
John  Duke  of  Bedford  and  his  successors  during  their  government  of  Normandy, 
and  such  other  provinces  of  France  as  had  been  acquired  by  Henry  V.  We 
may  here  trace,  step  by  step,  the  gradual  declension  of  the  English  power,  until 
we  are  prepared  to  read  of  its  final  overthrow. 

23.  The  Anolo-Saxon  Chkonicle,  according  to  the  several  Original 

Authorities.  Vol.  I.,  Original  Texts.  Vol.  IE.,  Translation.  Edited 
and  translated  hy  BsNJAmN  Thorpe,  Esq.,  Member  of  the  Royal 
Academy  of  Sciences  at  Munich,  and  of  the  Society  of  Netherlandish 
Literature  at  Leyden.     1861. 

This  Chronicle,  extending  ^m  the  earliest  history  of  Britain  to  the  year 
11 54,  is  justly  the  hoast  of  England ;  for  no  other  nation  can  produce  any  liistory, 
mritten  in  its  own  yemacnlar,  at  all  approaching  it,  either  in  antiquity,  truthful- 
ness, or  extent,  the  historical  hooks  of  the  Bible  alone  excepted.  There  are  at 
present  six  independent  manuscripts  of  the  Saxon  Chronicle,  ending  in  different 
years,  and  written  in  different  parts  of  the  country.  In  this  edition,  the  text 
of  each  manuscript  is  printed  in  columns  on  the  same  page,  so  that  the  student 
may  see  at  a  glance  the  various  changes  which  occur  in  orthography,  whether 
arising  £rom  locality  or  age. 

24.  Letters  and  Papers  illustrative  of  the  Reigns  of  Eichard  III. 

AND  Henry  VII.     Vols.  I.  and  11.     Edited  by  Jaues  Gairdner,  Esq. 

1861-1863. 

The  Papers  are  derived  from  MSS.  in  the  Puhlic  Record  Office,  the  British 
Museum,  and  other  repositories.  The  period  to  which  they  refer  is  unusually 
destitute  of  chronicles  and  other  sources  of  historical  information,  so  that  the 
light  ohtained  from  these  docunyents  is  of  special  importance.  The  principal 
contents  of  the  Tolumes  are  some  diplomatic  Papers  of  Richard  lU. ;  correspon- 
dence between  Henry  Vn.  and  Perdinand  and  Isabella  of  Spain ;  documents 
relating  to  Edmnnd  de  la  Pole,  Earl  of  Suffolk ;  and  a  portion  of  the  corre- 
spondence of  James  IV.  of  Scotland. 

25.  Letters  of  Bishop  Grosseteste,  illustrative  of  the  Social  Condition 

of  his  Time.  Edited  by  Henry  Eicqards  Luard,  M.A.,  Fellow  and 
Assistant  Tutor  of  Trinity  College,  Cambridge.  1861. 

The  Letters  of  Robert  Grosseteste  (1 3 1  in  number)  are  here  collected  from  various 
sources,  and  a  large  portion  of  them  is  printed  for  the  first  time.  They  range  in 
date  from  about  1210  to  1253,  and  relate  to  various  matters  connected  not  only 
with  the  political  history  of  England  during  the  reign  of  Henry  in.,  but  with 
its  ecclesiastical  condition.  They  refer  especially  to  the  diocese  of  Lincoln,  of 
which  Grosseteste  was  bishop. 

26.  Descriptive  Catalogue  of  Manuscripts  relating  to  the  EbsTORT 

OF  Great  Britain  and  Ireland.    Vol.  I.  (in  Two  Parts)  ;  Anterior 

to  the  Norman  Invasion.     VoL  11.;  1066-1200.    Vol. III.;  1200-1327. 

By  Sir  Thomas  Dupfus  Hardy,  D.C.L.,  Deputy  Keeper  of  the  Public 

Records.    1862-1871. 

The  object  of  this  work  is  to  publish  notices  of  all  known  sonrces  of  British 
history,  both  printed  and  nnprinted.  in  one  continued  sequence.  The  materials, 
when  historical  (as  distingaished  from  biographical),  are  arranged  under  the 
jear  in  which  the  latest  event  is  recorded  in  Uie  chronicle  or  history,  and  not 
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ander  the  period  in  which  its  author,  real  or  supposed,  flourished,  fiiographies 
are  cnamerated  under  the  year  in' which  the  person  commemorated  died,  and  not 
under  the  year  in  which  the  life  was  written.  This  arrangement  has  tiro 
advantages  ;  the  materials  for  any  given  period  may  he  seen  at  a  glance  ;  and 
if  the  reader  knows  the  time  when  an  author  wrote,  and  the  number  of  yean 
that  had  elapsed  between  the  date  of  the  events  and  the  time  the  writer  flonrubed, 
he  will  generally  be  enabled  to  form  a  fair  estimate  of  the  comparative  value  of 
the  narrative  itself.  A  brief  analysis  of  each  work  has  been  added  when  deserving 
it,  in  which  the  original  portions  are  distinguished  from  those  which  are  mere 
compilations.  When  possible,  the  sources  are  indicated  from  which  such  oom- 
pilations  have  been  derived.  A  biographical  sketch  of  the  author  of  each  peee 
has  been  added,  and  a  brief  notice  has  also  been  given  of  such  British  authon  aa 
have  written  on  historical  subjects. 

27.  EOTAL  AND  OTHER   HISTORICAL  LETTERS  ILLUSTRATIVE   OF   THE  RUQN 

OF  Henry  III.  Vol.  I.,  1216-1235.  Vol.  H.,  1236-1272.  Selected 
and  edited  by  the  Rev.  W.  W.  Shirley,  D.D.,  Regius  Professor  in 
Ecclesiastical  History,  and  Canon  of  Christ  Church,  Oxford.  1862- 
1866. 

The  tetters  contained  in  these  volumes  are  derived  chiefly  from  the  ancient 
correspondence  formerly  in  the  Tower  of  London,  and  now  in  the  Public  Record 
Office.  They  illustrate  the  political  history  of  England  during  the  growth  of 
its  liberties,  and  throw  considerable  light  upon  the  personal  history  of  Simon  de 
Montfort  The  afibirs  of  France  form  the  subject  of  many  of  them,  especially 
in  regard  to  the  province  of  Gascony.  The  entire  collection  consists  of  oearlj 
700  documents,  the  greater  portion  of  which  is  printed  for  the  first  time. 

28.  Chronica  Monasterh  S.  Albanl— 1.  Thom-*  Walsingham  Historia 

Anglicana  ;  Vol.  I.,  1272-1381 :  Vol.  IL,  1381-1422.  2.  WnxEua 
Rishanger  Chronica  et  Annales,  1259-1307.  8.  Johannis  dr 
Trokelowe  et  Henrici  de  Blaneforde  Chronica  kt  Ankaxes, 
1259-1296  ;  1307-1324  ;  1392-1406.  4.  Gesta  Abbatum  Monasterh 
g.  Albani,  a  Thoma  Walsingham,  regnante  Ricardo  Secukdo, 
EJUSDEM  EccLEsiiE  Prjecentore,  compilata  ;  VoL  L,  793-1290 : 
VoL  II.,  1290-1349  :  Vol.  III.,  1349-1411.  6.  Johannis  Ahundbsham, 
Monacht  Monasterii  S.  Albani,  ut  videtur,  Annales;  Vols.  I. 
and  n.  6.  Registra  quorundam  Abbatum  Monasterh  S.  Albani, 
QUI  s-fiOULO  xv™o  floruere  ;  VoL  I.,  Registrum  Abbatls  Johannib 
Whbthamstepe,  Abbatis  Monasterii  Sancti  Albani,  iterum 
suscEPTiE ;  Roberto  Blakeney,  Capellano,  quondam  adscriptcm  : 
Vol.  II.,  Registra  Johannis  Whethamstede,  Willelmi  Albon,  et 
Willelmi  Walingforde,  Abbatum  Monasterii  Sancti  Albani,  cum 
Appendice,  continente  quasdam  Epistolas,  a  Johanne  Whetham- 
stede CoNSCRiPTAS.    7.  Ypodigma  NeustrijE,  A  Thoma  Walsingham, 

QUONDAM    MONACHO    MONASTERII  S.    AlBANI,   CONSCRIPTUM.        Edited 

by  Henry  Thomas  Riley,  Esq.,  M.A.,  Cambridge  and  Oxford ;  and 

of  the  Inner  Temple,  Barrister-at-Law.    1863-1876. 

In  the  first  two  volumes  is  &  History  of  England,  firom  the  death  of 
Henry  III.  to  the  death  of  Henry  V.,  by  Thomas  Walsingham,  Precentor 
of  St.  Albans,  from  MS.  VII.  in  the  Arundel  Collection  in  the  College 
of  Arms,  London,  a  manuscript  of  the  fifteenth  century,  collated  with  MS. 
13  E.  IX.  in  the  King's  Library  in  the  British  Museum,  and  MS.  VH.  in  the 
Parker  Collection  of  Manuscripts  at  Corpus  Christi  College,  Cambridge. 

In  the  third  volume  is  a  Chronicle  of  Enfplish  History,  attributed  to  William 
Rishanger,  who  lived  in  the  reign  of  Edward  I.,  from  the  Cotton.  MS. 
Paustma  B.  IX,  in  the  British  Museum,  collated  with  MS.  14  C.  VTI. 
(fols.  219-231)  in  the  King's  library,  British  Museum,  and  the  Cotton  MS. 
Claudius  E.  III.,  fols.  306--331:  an  account  of  transactions  attending  the 
award  of  the  kinprdom  of  Scotland  to  John  Balliol,  1291- IS 92,  from  MS. 
Cotton.  Claudius^  D.  VI.,  also  attributed  to  William  Rishanger,  but  cm 
no   safiicient  ground:  a  short  Chronicle  of  English  History,   1293  to   ISOO, 
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by  an  unkfiovn  hand,  from  MS.  Cotton.  Claudius  D.  VI. :  a  short  Chronicle^ 
Willelmi  liwhanger  Geata  Edwardi  Pnmi,  Regie  Anglias,  from  MS.  14  C.  I. 
in  the  Royal  Library,  and  MS.  Cotton.  Chiudius  D.  VI.,  with  Annales  Regnm 
Anglire,  probably  by  the  same  lumd:  and  fragments  of  Uiree  Chronicles  of 
English  ffistory,  1285  to  1807. 

In  the  fourth  volume  is  a  Chronicle  of  English  History,  1259  to  1296, 
from  MS.  Cotton.  Claudius  D.  VI. :  Annals  of  Edward  II.,  1307  to  1323,  by 
John  de  Trokelowe,  a  monk  of  St.  Albans,  and  a  continuation  of  Trokelowe's 
Annals,  1323, 1324,  by  Henry  de  Blaneforde,  both  from  MS.  Cotton.  Claudius 
D.  VI. :  a  full  Chronicle  of  English  History,  1392  to  1406,  from  MS.  VII.  in 
the  Library  of  Corpus  Christ!  College,  Cambridge ;  and  an  account  of  the 
Benefactors  of  St.  ^bans,  written  in  the  early  part  of  the  fifteenth  century, 
from  MS.  VI.  in  the  same  Library. 

The  fifth,  sixth,  and  seventh  volumes  contain  a  history  of  the  Abbots  of 
St  Albans,  793  to  1411,  mainly  compiled  by  Thomas  Walsingham,  from 
MS.  Cotton.  Clandins  E.  IV.,  in  the  British  Museum  :  with  a  Con- 
tinuation, from  the  closing  pages  of  Parker  MS.  VXJ.,  in  the  Library  of 
Corpus  Christi  College,  Cambridge. 

The  eighth  and  ninth  volumes,  in  continuation  of  the  Annals,  contain  a 
Chronicle,  probably  by  John  Amundesham,  a  monk  of  St,  Albans. 

The  tentii.  and  eleventh  volumes  relate  especially  to  the  acts  and  proceedings 
of  Abbots  Whethamstede,  Albon,  and  Wallingford,  and  may  be  considered  as  a 
memoiial  of  the  chief  historical  and  domestic  events  during  those  periods. 

The  twelfth  volume  contains  a  compendious  History  of  England  to  th6  reign 
of  Hetir^,  v.,  and  of  Normandy  in  early  times,  also  by  Thomas  Walsingham, 
and^edicated  to  Henry  V.    The  compiler  has  often  substituted  other  authorities  ' 
in  place  of  those  consulted  in  the  preparation  of  his  larger  work. 

29.  Chbonicon  Abbatlb  Eveshahensis,  ArroTOBiBUS  Dohu^ico  Pbiorb 
EvESHABn^  ET  Thoka  de  Mablebbbge  Abbate,  a  Fundationb  ad 
Annum  12l3,  una  cuh  Continuatione  ad  Annum  1418.  Edited  b^ 
the  Bev.  W.  D.  Macbat,  M.A.,  Bodleian  Library,  Oxford.     1863. 

The  Chronicle  of  Evesham  illustrates  the  history  of  that  important  monastery 
from  its  foundation  by  Egwin,  about  690,  to  the  year  1418.  Its  chief  feature  is 
an  autobiography,  which  makes  us  acquainted  with  the  inner  daily  life  of  a 
great  abbey,  such  as  but  rarely  has  been  recorded.  Interspersed  are  manv 
notices  of  general,  personal,  and  local  history  which  will  be  read  with  much 
interest.    This  work  exists  in  a  single  MS.,  and  is  for  the  first  time  printed. 

30.  RicABDi  de  Cibenoestbia  Speculum  Histobialb  de  Gkstis  Regum 
Anolia  Vol.  L,  447-871.  Vol.  II.,  872-1066.  Edited  by  JobhiE.B. 
Matob,  M.A.,  Fellow  of  St.  John's  College,  Cambridge.    1863-1869. 

The  compiler,  Richard  of  Cirencester,  was  a  monk  of  Westminster,  1355- 
1400.  In  1891  he  obtamed  a  licence  to  make  a  pilgrimage  to  Rome.  His 
history,  in  four  books,  extends  from  447  to  1066.  He  announces  his  intention 
of  continuing  it,  but  there  is  no  evidence  that  he  completed  any  mora  This 
chronicle  gives  many  charters  in  favour  of  Westminster  Abbey,  and  a  very  Ml 
account  of  the  lives  and  miracles  of  the  saints,  especially  of  Edward  the  Con- 
fessor, whose  reign  occupies  the  fourth  book.  A  treatise  on  the  Coronation,  by 
William  of  Sudbury,  a  monk  of  Westminster,  fills  book  iii.  c.  3.  It  was  on  this 
author  that  C.  J.  Bertram  fathered  his  forgery,  De  Situ  Brittania,  in  1747. 

31.  Yeab  Books  of  the  Reion  of  Edwabd  the  Fibst.  Yeara  20*21, 
21-22,  30-31,  32-33,  and  33-^5.  Edited  and  translated  by  Axfbed 
John  Hobwood,  Esq.,  of  the  Middle  Temple,  Bamster-at-Law.  1863- 
1879. 

The  volumes  known  as  the  ** Tear  Books"  contain  reports  in  Norman-French 
of  cases  argued  and  decided  in  the  Courts  of  Common  Law.  They  may  be  con* 
sidered  to  a  great  extent  as  the  **  lex  non  scripta  "  of  England,  and  have  been  held 
in  the  highest  veneration  by  the  andent  sages  of  the  law,  and  were  received  by 
them  as  the  repomtories  of  the  first  recorded  judgments  and  dicta  of  the  great 
legal  luminaries  of  past  ages.  They  are  also  worthy  of  the  attention  of  tiie 
general  reader  on  account  of  the  historical  information  and  the  notices  of  public 
and  private  persons  which  they  contain,  as  well  as  the  light  which  they  throw 
on  ancient  manners  and  customs. 

L  461.  T  T 
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32,  Narbatives  op  tue  Expulsion  of  the  English  fbox  Normandv, 

1449^1450. — ^Robertus  Blondelli  de  Reductione  Normaimi» :  Le  Be- 
couvrement  de  Nonnendie,  par  Berry,  H^rault  du  Roy :  Conferences 
between  the  Ambassadors  of  France  and  England.  Edited^  from  MSS, 
in  the  Imperial  Library  at  Paris^  by  the  Rev.  Joseph  Stkvekson, 
M.A.,  of  University  College,  Durham.    1863. 

This  Tolnme  contains  the  narratTve  of  an  eye-witness  who  details  with  con- 
siderable power  and  minuteness  tiie  circomBtances  which  attended  the  final  ex- 
pttlsion  of  the  English  from  Normandy  in  the  year  1450.  The  history  commences 
with  the  infringement  of  the  trace  by  the  ci^tore  of  Fong^res,  and  ends  with 
the  battle  of  Formigny  and  the  embarkation  of  the  Doke  of  Somerset.  The 
whole  period  embraced  is  less  than  two  years. 

33.  HisTORLi  ET  Cabtularium  Monastebu  S.  Petbi  Gloucestels.  Vols. 
I.,  II.,  and  IIL  Edited  by  W.  H.  Hart,  Esq.,  F.S.A.,  Membre  corre- 
spondant  de  la  Soci6t4  des  Antiquaires  de  Normandie.     1863-1867. 

This  work  consists  of  two  parts,  the  History  and  the  Cartulary  of  the  Monastery 
of  St.  Peter,  Gloucester.  The  history  furnishes  an  account  of  the  monastery 
from  its  foundation,  in  the  year  681,  to  the  early  part  of  the  reign  of  Richard  IL 
together  with  a  calendar  of  donations  and  benefiictions.  It  treats  principally  of 
the  affiurs  of  the  monastery,  but  occasionally  matters  of  general  history  are 
introduced.  Its  authorship  has  generally  been  assigned  to  Walter  Froncester, 
the  twentieth  abbot,  but  without  any  foundation. 

.34.  Alexandri  Neckam  de  Naturis  Rerusc  libri  duo  ;  with  Neckaji's 
Poem,  De  Laudibus  Divine  Sapienti^.  Edited  by  Thomas  Weight, 
Esq.,  MA.     1863. 

Neckam  was  a  man  who  devoted  himself  to  science,  such  as  it  was  in  the 
twelfth  century.  In  the  '*  De  Naturis  Rerum  "  are  to  be  found  what  may  be 
called  the  rudiments  of  many  sciences  mixed  up  with  much  error  and  ignorance. 
Neckam  was  not  thought  infallible,  eyen  by  his  contemporaries,  for  Roger  Bacon 
remarks  of  him,  **  this  Alexander  in  many  things  wrote  what  was  true  and  useful ; 
*'  but  he  neither  can  nor  ought  by  just  title  to  be  reckoned  among  authorities." 
Neckam,  however,  had  sufficient  independence  of  thought  to  differ  teom  some 
of  the  schoolmen  who  in  his  time  considered  themselves  ti^e  only  judges  of  litera- 
ture. He  had  his  own  views  in  morals,  and  in  ^ving  us  a  glimpse  of  them,  as 
well  as  of  his  other  opinions,  he  throws  much  light  upon  the  manners,  customs, 
and  general  tone  of  thought  prevalent  in  the  twel&  century.  The  poem  entitled 
''De  Laudibus  Divines  Sapientis''  appears  to  be  a  metrical  pan^hraae  or 
abridgment  of  the  "  De  Naturis  Rerum.*'  It  is  written  in  the  elegiac  metre ; 
and  though  there  are  many  lines  which  violate  classical  rules,  it  is,  as  a  whole 
above  the  ordinary  standard  of  mediaeval  Latin. 

35.  Leechdoms,  Wortcunnino,  and  Starcbaft  of  Early  England;  being 
a  Collection  of  Documents  illustrating  the  History  of  Science  in  this 
Country  before  the  Norman  Conquest.  Vols.  I.,  II.,  and  III.  Collected 
and  edited  by  the  Rev.  T.  Oswald  Cockayne,  M.A.,  of  St  John'? 
College,  Cambridge.     1864-1866. 

This  work  illustrates  not  only  the  history  of  science,  but  the  history  of  super- 
stition. In  addition  to  the  information  bearing  directly  upon  the  medical  skiH 
and  medical  faith  of  the  times,  there  are  many  passages  which  incidentally  throw 
light  upon  the  general  mode  of  life  and  ordinary  diet.  The  volumes  are  interesting 
not  only  in  their  scientific,  but  also  in  their  social  aspect.  The  manuscripts  from 
which  they  have  been  printed  are  valuable  to  the  Anglo-Saxon  scholar  for  the 
illustrations  they  afibrd  of  Anglo-Saxon  orthography. 

36.  Annales  Monastici.      Vol.  I. : — Annales    de    Margan,    1066-1232  ; 

Annales  de  Theokesberia,  1066-1263  ;  Annales  de  Burton,  1004-1263. 
Vol.11.: — ^Annales  Monasterii  do  Wintonia,  619-1277;  Annales  Mo- 
nasterii  de  Waverleia,  1-1291.  Vol.  III. : — ^Annales  Frioratus  de 
Dunstaplia,    1-1297.     Annales  Monasterii   de  Bermondeseia,    1042^ 
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1482.  Vol.  IV. :— Annales  Monasterii  de  Oseneia^  1016-1347 ;  Chroni* 
con  yalgo  dictum  Chronicoa  Thomse  Wjkes,  1066-1289 ;  Annales 
Prioratua  de  Wigomia,  1-1377.  Vol.  V.  : — Index  and  Glossary.  Edited 
hy  Hbnet  Richards  Luard,  M.A.,  Fellow  and  Assistant  Tutor  of 
Trinity  College,  and  Registrary  of  ^e  University^  Cambridge.  1864- 
1869. 

The  present  ooUeetion  of  Monastic  Annals  embraces  all  the  more  important 
chronicles  compiled  in  religions  houses  in  England  during  the  thirteenth 
eentnry.  These  distinct  works  are  ten  in  number.  The  extreme  period 
which  they  embrace  ranges  from  the  year  1  to  1432,  althoagh  they  refer  more 
especially  to  the  reigns  of  John,  Henry  HI.,  and  Edward  I.  Some  of  these  narra- 
tiyes  haye  already  appeared  in  print,  but  others  are  printed  for  the  first  time. 

37.  Magna  Vita  S.  Huoonis  Episcopi  Lincolnibnsis.  From  Manuscripts 
in  the  Bodleian  Libraiy,  Oxford,  and  the  Imperial  Library,  Fai'is.  Edited 
by  the  Rev.  James  F.  Dihock,  M.A.,  Rector  of  Barnburgh^  Yorkshire* 
1864. 

This  work  contains  a  number  of  very  curious  and  interesting  incidents,  and 
,  being  the  work  of  a  contemporary,  is  very  Taluable,  not  only  as  a  tmthfnl 
biography  of  a  celebrated  ecclesiastic,  but  as  the  work  of  a  man,  who,  from  per- 
sonal knowledge,  gives  notices  of  passing  events,  as  well  as  of  individuals  wh« 
were  then  taking  active  part  in  public  affidrs.  Th^  author,  in  all  probability, 
was  Adam  Abbot  of  Evesham.  He  was  domestic  chaplain  and  private  confessor 
of  Bishop  Hugh,  and  in  these  capacities  was  admitted  to  the  closest  intimacy. 
Bishop  Hugh  was  Prior  of  Witham  for  1 1  years  before  he  became  Bishop  of' 
Lincoln.  His  consecration  took  place  on  the  21st  September  1186  ;  he  died  on 
the  16th  of  November  1200  \  and  was  canonised  in  1220. 

38.  Chboniolbs  and  Mbhorials  ov  the  Reign  of  Richabd  the  Fibst. 
Vol.  I. : — Itinerabiuh   Pebeobinobum    et  Gesta    Regis  Ricabdi. 

•  Vol.  II. : — ^Epistola  Cantuabienses  ;  the  Letters  of  the  Prior  and 
Convent  of  Christ  Church,  Canterbury,-  1187  to  1199.  Edited  by 
William  Stubbs,  M.A.,  Yicar  of  Navestock,  Essex,  and  Lambeth 
Librarian.     1864-1865. 

The  authorship  of  the  Chronicle  in  Vol.  I.,  hitherto  ascribed  to  Geof&ey 
Yinesanf,  is  now  more  correctly  ascribed  to  Richard,  Canon  of  the  Holy  Trinity 
of  London.  The  nan'atJve  extends  from  1187  to  1199;  but  its  chief  interest 
consists  in  tbc  minute  and  authentic  nantitive  which  it  furnishes  of  the  exploits 
of  Richard  I.,  from  his  departure  from  England  in  December  1189  to  his  death 
in  1199.  The  author  states  in  his  prologue  that  he  was  an  e;e- witness  of  much 
that  he  records  ;  and  various  incidental  circumstances  which  occur  in  the  course 
of  the  narrative  confirm  this  assertion. 

The  letters  in  Vol.  JI.,  wriJten  between  1187  and  1199,  are  of  value  as 
furnishing  authentic  materials  for  the  history  of  the  ecclesiastical  condition  of 
England  during  the  reign  of  Richard  I.  They  had  their  origin  in  a  dispute  which 
arose  from  the  attempts  of  Baldwin  aod  Hubert,  archbishops  of  Canterbury,  to 
found  a  college  of  secular  canons,  a  project  which  gave  great  umbrage  to  the 
monks  of  Canterbury,  who  saw  in  it  a  desigo  to  supplant  them  in  their  function 
of  metropolitan  chapter.  These  letters  are  printed,  for  the  first  time,  from  a  MS. 
belonging  to  the  archiepiscopal  library  at  Lambeth. 

39.  Recueil  des  Crontques  et  anchiexnes  Istories  db  la  Gbant  Bbe- 

TAIGNE  A  PRESENT  NOMME  EnGLETERRE,  par  JeBAK  BE  WaTJRIN.    VoL  I. 

Albina  to  688.   Vol.  II.,  1399-1422.    Vol.  III.,  1422-1431.  Edited  by 
William  Hardy.  Esq.,  F.S.A.     1864-1879. 

40.  A  Collection  of  the  Chronicles  and  ancient  Histories  of  Great 
Britain,  now  called  England,  by  John  db  Wavrin.  Albina  to  688, 
(Translation  of  the  preceding  Vol.  I.)  Edited  and  translated  by 
William  Hardy,  Esq.,  F.S.A.    1864. 

Hiis  cnrions  chronicle  extends  from  the  fitbulons  period  of  history  down  to  the 
tttnrn  of  Edward  lY.  to  England  in  the  year  1471,  after  the  second  depoiition  of 
L  451.  0  Xj 
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Haary  VI.  Tfa«  nuumscript  from  which  the  text  of  the  work  is  tikaiii  pre- 
•eiTed  in.  the  Imperial  Library  at  Paris,  and  is  beliered  to  be  the  only  complete 
and  nearly  contemporary  copy  in  existence.  The  work,  as  origiiaQy  boind, 
was  comprised  in  six  Tolomes,  since  rebound  in  morocco  in  12  Tolnmes,  folio 
maximo,  yellnm,  and  is  illnstrated  with  exquisite  miniatures,  vignettes,  and  initiil 
letters.  It  was  written  towards  the  end  of  the  fifteenth  centory,  hamg  been 
expressly  executed  for  Louis  de  Bruges,  Seigneur  de  la  Qruthuyse  and  Earl  of 
Wmchester,  from  whose  cabinet  it  passed  into  the  library  of  Louis  XU.  at  Bioii. 

41.  FoLTCHBONicoN  Banulphi  Higden,  with  Trevisa'sTranBlation.  Vols.  I. 

and  II.  Edited  by  Churohill  Babinoton,  B.D.^  Senior  Fellow  of 
St.  John's  College,  Cambridge.  Vola.  III.,  IV.,  V.,  VI.,  aod  YII. 
Edited  by  the  Rev.  Joseph  Rawson  Lumbt,  D.D.,  Norrisian  Professor 
of  Divinity,  Vicar  of  St.  Edward's,  Fellow  of  St.  Catharine's  CoUege, 
and  late  Fellow  of  Magdalene  College,  Cambridge.     1865-1879. 

This  is  one  of  the  many  mediaeval  chronicles  which  assume  the  character  of  a 
history  of  the  world.  It  begins  with  the  creation,  and  is  brought  dovn  to  the 
aathor*s  own  time,  the  reign  of  Edward  HL  Prefixed  to  the  hiitorieal  poitioii,is 
a  <^apter  devoted  to  geography,  in  which  is  given  a  description  of  every  ksovn 
land.  To  say  that  the  Polydironicon  was  written  in  the  fourteenth  eeatory  is  to 
say  that  it  is  not  free  from  inaccoraeies.'  It  has,  however,  a  value  ^art  fim  its 
intrinsic  merits.  It  enables  us  to  form  a  very  fair  estimate  of  the  knowledge  of 
history  and  geography  which  well-informed  r^ers  of  the  fourteenth  and  Ifteentb 
centuries  possessed,  for  it  was  then  the  standard  work  on  general  histoiy. 

The  two  English  translations,  which  are  printed  with  the  original  IatiB,afbrd 
interesting  illustrations  of  the  gradual  change  of  our  lanfpiage,  for  oae  vas  nude 
in  the  fourteenth  century,  the  other  in  the  fifteenth.  The  diffisrenect  betveen 
Trevisa's  version  and  that  of  the  unknown  writer  are  often  considerable. 

42.  Ls  LiVERB  DE  Reis  de  Bbittanie  e  Lb  Livsbe  de  Beis  dk 
Ekgletebe.  Edited  by  John  Gloyeb,  M. A.,  Vicar  of  Brading,  Isle  of 
Wight,  formerly  Librarian  of  Trinity  College,  Cambridge.     1865. 

These  two  treatises,  though  they  cannot  rank  as  independent  nanativef,  are 
nevertheless  valuable  as  careful  abstracts  of  previous  historians,  especially  ''Le 
livere  de  Reis  de  Engletere."  Some  various  readings  are  given  wbidi  aie 
interesting  to  the  philologist  as  instances  of  semi-Saxoniaed  Frendi. 

It  is  supposed  that  Peter  of  Ickham  must  have  been  die  author,  but  no  certaia 
conclusion  on  that  point  has  been  arrived  at. 

43.  Chbokica  Monastesu  de  Melsa,  ab  Anno  1150  usque  ad  Amrun 

1406.  Vols.  L,  IL,  and  III.  Edited  by  Edwabd  Augustus  Bond,  Esq., 
Assistant  Keeper  of  the  Manuscripts,  and  Egerton  Librarian,  British 
Museum.     1866-1868. 

The  Abbey  of  Meauz  was  a  Cistercian  house,  and  the  work  of  its  abbot  is  both 
curious  and  valuable.  It  is  a  faithful  and  often  minute  record  of  the  establisfameot 
of  a  religious  community,  of  its  progress  in  forming  an  ample  revenue,  of  its 
struggles  to  maintain  its  acquisitionsj  and  of  its  relations  to  the  goveniiig 
institutions  of  the  country.  In  addition  to  the  private  affairs  of  the  moBsstery^ 
some  light  is  thrown  upon  the  public  events  of  Uie  time,  which  are  however  kept 
distinct,  and  appear  at  the  end  of  the  history  of  each  abbot's  administratioD.  The 
text  has  been  printed  from  what  is  said  to  be  the  autograph  oi  tiie  original 
compiler,  Thomas  de  Burton,  the  nineteenth  abbot 

44.  MaTTELSI  FaBISIENSIS  HiSTOBIA  AnGLOBUM,  BIVB,  UT  VULOO  DICITUB, 

HiSTOBiA  MiNOB.  Vols.  L,  IL,  and  m.  1067-1253.  EiSUdby&i 
Fbedebic  Madden,  KH.,  Keeper  of  the  Department  of  Manuscripts, 
British  Museum.     1 866-1 869. 

The  exact  date  at  which  this  work  was  written  is,  according  to  the  chronicler, 

1 250.    The  history  is  of  considerable  value  as  an  illustration  of  the  period  dmioj^ 

which  the  author  lived,  and  conta^  a  ^od  summary  of  the  events  which  fbUowsd 

*  the  Conquest.    This  minor  chronicle  is,  however,  based  on  another  work  (als* 
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written  by  Matthew  Paris)  giving  fuller  details,  which  has  been  called  the 
"Historia  Major."  The  chronicle  here  pablished,  nevertheless^  giyes  acme 
information  not  to  be  found  in  the  greater  history. 

45.  Liber  Monasterii  de  Htda  :  a  Chronicle  and  Chartulahy  of 
Hyde  Abbey, Winohester,45o-1023.  Edited^from  a  Manuscriptin  the 
Library  of  the  Earl  of  Macclesfield,  by  Edward  Edwards,  Esq.    1 866. 

The  ''Book  of  Hyde  "  is  a  compilation  from  much  earlier  sources  which  are 
usually  indicated  with  considerable  care  and  precision.  In  many  cases,  however, 
the  Hyde  chronicler  appears  to  correct,  to  qualify,  or  to  amplify— either  from 
tradition  or  from  sources  of  information  not  now  discoverable — ^the  statements, 
which,  in  substance,  he  adopts.  He  also  tnentions,  and  frequently  quotes  from 
writers  whose  works  are  either  entirely  lost  or  at  present  known  only  by  fragments. 

There  is  to  be  found,  in  the  <*Book  of  Hyde,"  much  information  relating  to  the 
reign  of  King  Alfred  which  is  not  known  to  exist  elsewhere.  The  volume 
contains  some  curious  specimens  of  Anglo-Saxon  and  Medieval  English. 

46.  Chronicon  Sootorum  :  a  Chronicle  of  Irish  Affairs,  from  the 
Earliest  Times  to  1185  ;  with  a  Supplement,  containing  the  Events 
from  1 141  to  1 150.  Edited,  with  a  Translation,  by  William  Maunssll 
Hbnnbsst,  Esq.,  M.RJ.A.    1866. 

There  is,  in  this  volume,  a  l^ndary  account  of  the  peopling  of  Ireland  and  of 
the  adventures  which  befell  the  various  heroes  who  are  said  to  have  been  con- 
nected with  Irish  history.  The  details  are,  however,  very  meam  both  for  this 
period  and  for  the  time  when  history  becomes  more  anthentie.  The  plan  adopted 
in  the  chronicle  gives  the  appearance  of  an  accuracy  to  which  the  earlier  portions 
of  the  work  cannot  have  any  claim.  The  succession  of  events  is  marked,  year  by 
year,  from  a.m.  1599  to  a.d.  1150.  The  principal  events  narrated  in  the  later 
portion  of  the  work  are,  the  invasions  of  foreigners,  and  the  wars  of  the  Irish 
among  themselves.  The  text  has  been  printed  from  a  MS.  preserved  in  the 
library  of  Trinity  College,  Dublin,  written  partly  in  Latin,  partly  in  Irish. 

47.  The  Chronicle  op  Pierre   de  Langtopt,  in  French  Verse,  weom 

THE  EARLIEST  PERIOD  TO  THE  DeATH  OP  EdWARD  I.      Vols.  I.   mid  11. 

Edited  by  Thomas  Wright,  Esq.,  M.A.     1866-1868. 

It  is  probable  that  Rerre  de  Langtoft  was  a  canon  of  Bridlington,  in  Yorkshire,, 
and  that  he  lived  in  the  reign  of  Edward  I.,  and  during  a  portion  of  the  reign  of 
Kdward  II.  This  chronicle  is  divided  into  three  parts ;  in  the  first  \s  an 
abridgment  of  Geofi^y  of  Monmouth's  <<  Historia  Britonum,**  in  the  second,  a 
history  of  the  Anglo-Saxon  and  Norman  kings,  down  to  the  death  of  Heniy  III., 
and  in  the  third  a  history  of  the  reign  of  Edward  I.  The  principal  object  of  the 
work  was  apparently  to  show  the  justice  of  Edward's  Scottish  wars.  Ths 
language  is  singularly  corrupt,  and  a  curious  specimen  of  the  French  of  Yorkshire. 

48.  The  War  op  the  Gaedhil  with  the  Gaill,  or,  The  Invasions  of 
Ireland  by  the  Danes  and  other  Norsemen.  Edited,  with  a 
Translation,  by  James  Henthorn  Todd,  D.D.,  Senior  Fellow  of 
Trinity  College,  and  Regius  Professor  of  Hebrew  in  the  University, 
Dublin.    1867. 

The  work  in  its  present  form,  in  the  editor's  opinion,  is  a  comparatiyely  modem 
Tersion  of  an  undoubtedly  ancient  original.  That  it  was  compiled  from  contem- 
porary materials  has  been  proved  by  curious  incidental  eyidenoc.  It  is  stated  iii 
the  account  giyen  of  the  battle  of  Cloutarf  that  the  foil  tide  in  Dublin  Bay  on  the 
day  of  the  battle  (23  April  1014)  coincided  with  sunrise;  and  that  the  returning 
tide  in  the  evening  aided  considerably  in  the  defeat  of  the  Danes.  The  fkct  has 
been  verified  by  astronomical  calculations,  and  the  inference  is  that  the  author  of 
the  chronicle,  if  not  himself  an  eye-witness,  must  have  derived  his  information 
from  those  who  were  eye-witnesses.  The  contents  of  the  work  are  sufficiently 
described  in  its  title.  The  story  is  told  after  the  manner  of  the  Scandinavian 
Sagas,  with  poems  and  fragments  of  poems  introduced  into  the  prose  narrative. 

49.  Gesta  Regis  Henrici  Seoundi  Bbnedicti  Abbatis.    The  Ghbonicije 
OF  the  Reiqns  of  Henry  II.  and  Richaro  L,  1169-1192;  known 

u  u  2 


Digitized  by 


Google 


22 

under  the  name  of  Bensdict  of  Fetsrbobough.  Vole.  I.  and  II. 
Edited  by  William  Stubbs,  M.A.,  B^us  Professor  of  Modem  His- 
tory, Oxford,  and  Lambeth  Librarian.     1867. 

This  chronicle  of  the  reigns  of  Henry  II.  and  Richard  L,  known  eomnioBly 
nnder  the  name  of  Benedict  of  Peterborongh,  is  one  of  the  best  existing  speci- 
mens  of  a  class  of  historical  compontions  of  the  first  importanoe  to  the  student. 

M.   MUNIilBNTA  ACADBMIOA,  OB,  DOCOMENTS  ILLUSTRATIVE  OF  ACADEMICAL 

Life  and  Studies  at  Oxford  (in  Two  Parts).  Edited  by  the  Rev. 
Henry  Anstet,  M,A.,  Vicar  of  St.  Wendron,  Cornwall,  and  latelj 
Vice-Principal  of  St.  Mary  Hall,  Oxford.     1868. 

This  work  will  supply  materials  for  a  History  of  Academical  lifs  and  S^idies 
in  the  University  of  Oxford  daring  the  13th,  14th,  and  1 5th  centuries. 

^1.  Chrokica  Maqistri  Bogeri  de  Houedene.  Vols.  L,  II.,  III.,  and  IV. 
Edited  by  William  Stubbs,  M.A.,  Begins  Pi'ofessor  of  Modem  Histoiy, 
and  Fellow  of  Oriel  College,  Oxford.     1868-1871. 

This  woric  has  long  been  jvstly  celebrated,  bat  not  thoroughly  nndeistoodsDtil 
Mr.  Stubbs'  edition.  The  earlier  portion,  extending  fimn  782  to  114B,  appesn 
to  be  a  copy  of  a  compilation  made  in  Northmnbria  abont  1161,  to  which 
Hoveden  added  little.  From  1148  to  1169 — a  very  Talnable  portkm  of  this 
work — ^ihe  matter  is  derived  from  another  source,  to  which  Hoveden  appens  to 
have  supplied  little,  and  not  always  judiciously.  From  11 70  to  119S  is  the 
portion  which  corresponds  with  the  Chronicle  known  under  the  same  of 
Benedict  of  Peterborough  (see  No.  49) ;  but  it  is  not  a  copy,  bring  """"fl^^-^ff 
an  almdgment,  at  others  a  paraphrase;  occasionally  the  two  woika  entirely 
agree ;  showing  that  both  writers  had  access  to  the  same  materials,  but  dealt 
with  them  differently.  From  1192  to  1201  may  be  said  to  be  wholly  Hoveden's 
work :  it  is  extremely  valuable,  and  an  authority  of  the  first  importance. 

,62.  WiLLELHi  Malmesbiriensis  Monachi  de  Gestis  Pontificux  Ajiglo- 
RUH  LiBRi  QuiNQUE.      Edited,  from  William  of  M<ilme8bury*s  jiafo- 
graph  MS.^  by  N.  E.  S.  A.  Ha^iilton,  Esq.,  of  the  Department  of 
Manuscripts,  British  Museum.     1870. 

William  of  Malmesbury's  "  Gesta  Fontificum  "  is  the  principal  foondatian  of 
Ibglish  Ecclesiastical  Biography,  down  to  the  year  )132.  The  mannseript 
which  has  been  followed  in  this  Edition  is  supposed  by  Mr.  Hamiltoiii  to  be  the 
author's  autograph,  containing  his  latest  additions  and  amendments. 

53.  Historic  and  Municipal  Documents  op  Ireland,  from  tbe  Archiyrs 

OP  the  City  of  Dublix,  &c.  1172-1320.    Edited  byJonv  T.  Gilbert, 
Esq.,  F.S.A.,  Secretary  of  the  Public  Record  Office  of  Ireland.     1870. 

A  collection  of  original  documents,  elucidating  mainly  the  history  and  condition 
of  the  municipal,  middle,  and  trading  classes  under  or  in  relation  with  the 
rule  of  England  in  Ireland, — ^a  subject  hitherto  in  almost  total  obecurity. 
Extending  over  the  first  hundred  and  fifty  yean  of  the  Anglo-Norman 
settlement,  tbe  series  includes  charters,  municipal  laws  and  regulations,  roDs  of 
names  of  citizens  and  members  of  merchant«guilds,  lists  of  commodities  vith 
their  rates,  correspondence,  illustrations  of  relations  between  eoeleaiasties  and 
laity  ;  together  with  many  documents  ezhibitmg  the  state  of  Ireland  during  the 
presence  there  of  the  Scots  under  Bobert  and  £2dward  Bmoe. 

54.  The  Annals  of  Loch  Ce.      A  Chronicle  of  Irish  Affairs,  fbom 

1014   to   1590.      Vols.   L  and  II.      Edited^  with  a  IVanslaiiany    by 
William  Maunsell  Hennssst,  Esq.,  M.R.I.A.     1871. 

The  original  of  this  chronicle  haft  passed  under  various  names.  The  title  of 
"  Annals  of  Loch  CA  '*  was  given  to  it  by  Professor  COurry,  on  the  ground  ^^t 
it  was  transcribed  for  Brian  Mac  Dermot,  an  Irish  chieftain,  who  resided  on  the 
island  in  Loch  C^,  in  the  county  of  Boscommon.  It  adds  much  to  the  matenali 
for  the  civil  and  ecclesiastical  history  of  Ireland ;  and  contains  numy  cunons 
references  to  English  and  foreign  affiurs,  not  noticed  in  any  other  duxnuele. 
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55.   MONXTHEKTA  JuRIDICA.       ThB    BlaCK  BoOK    OF   THB  AdMIBALTT,  WXTH 

Appendices.    Vols.  I..  II.,  III.,  and  IV,    Edited  by  Sib  Tsaykbs 
TwiBS,  Q.C.,  D.C.L.     1871-1876. 

lluB  book  contains  the  ancient  ordinances  and  laws  relating  to  the  navy, 
and  wafl  probably  compiled  for  the  use  of  the  Loi'd  High  Admiral  of  England. 
Selden  calls  it  the  *<  jewel  of  the  Admiralty  Recoi'ds."  Piynne  ascribes  to  the 
Black  Book  the  same  authority  in  the  Admiralty  as  the  Black  and  Red  Books 
have  in  the  Court  of  Exchequer,  and  most  English  writers  on  maritime  law 
recognize  its  importance. 

&6,  Memorials  of  the  Beign  of  Henrt  VI. : — Official  Corbespondkncb 
OF  Thomas  Bektnton,  Skcretart  to  Henrt  VL,  and  Bishop 
of  Bath  and  Wells.  Edited^  from  a  MS.  in  the  ArchiepiscopaL 
Library  at  Lambeth^  with  an  Appendix  of  IllustrcUive  Documents^  by  tha 
Rev.  George  Williams,  B.D.,  Vicar  of  Ringwood,  late  Fellow  of  ^ng** 
Ck>llege,  Cambridge.    Vols.  I.  and  II.    1872. 

These  curious  yolumes  are  of  a  miscellaneous  character,  and  were  probably 
compiled  under  the  immediate  direction  of  Bekynton  before  he  had  attained 
to  the  Episcopate.  They  contain  many  of  the  Bishop's  own  letters,  and  sereral 
written  by  him  in  the  King's  name ;  also  letters  to  himself  while  Royal  Secre- 
tary, and  others  addressed  to  the  King.  This  work  elucidates  some  points  in 
the  history  of  the  nation  during  the  finrt  half  of  the  fifteenth  century. 

57.  Matthjsi  Parisiensis,  Monachi  Sancti  Albani,  Chronica  Majora. 
Vol.  I.  The  Creation  to  A.D.  1066.  Vol.  II.  A.D.  1067  to  A.D.  1216. 
Vol.  ni.  A.D.  1216  to  A.D.  1239.  Vol.  IV.  A.D.  1240  to  A.D.  1247. 
Vol.  V.  A.D.  1248  to  A.D.  1 259.  Edited  by  Henrt  Richards  Luard, 
D.D.,  Fellow  of  Trinity  College,  Registrar  j  of  the  University,  and 
Vicar  of  Great  St.  Maiy's,  Cambi  idge.     1 872-1879. 

This  work  contains  the  *<  Chronica  Majora "  of  Matthew  Paris,  one  oi  the 
most  valuahle  and  frequently  consulted  of  the  ancient  English  Chronicles.  It 
is  published  from  its  commencement,  for  the  first  time.  The  editions  by  Arch- 
bidiop  Parker,  and  William  Wats,  seyerally  begin  at  the  Norman  Conquest. 

68.  Memoriale  Fratris  Walteri  de  Coventria. — The  Historical 
Collections  op  Walter  op  Coventry.  Vols.  I.  and  11.  Editedjfrom 
the  MS.  in  the  Library  cf  Corpus  Christi  College^  Cambridge^  by 
William  Stubbs,  M.A.,  Regius  Professor  of  Modem  Histoiy,  and  Fellow 
of  Oriel  College,  Oxford.     1872-1873. 

This  work,  now  printed  in  fiill  for  the  first  time,  has  long  been  a  desideratum 
by  Historical  Scholars.  The  first  portion,  howerer,  is  not  of  much  importance, 
being  only  a  compilation  from  earlier  writers.  The  part  relating  to  the  first 
quarter  of  the  thirteenth  century  is  the  most  yaluable  and  interesting. 

59.  The  Anglo-Latin  Satirical  Poets  and  Epigrammatists  op  the 
Twelfth  Century.  Vols.  I.  and  II.  Collected  and  edited  by 
Thomas  Wright,  Esq.,  M.A.,  Corresponding  Member  of  the  National 
Institute  of  France  (Academic  des  Inscriptions  et  Belles-Lettres).     1872. 

The  Poems  contained  in  these  volumes  ha^e  long  been  known  and  appreciated 
as  the  best  satires  of  the  age  in  which  their  authors  flourished,  and  were  deservedlj 
popular  during  the  13th  and  I4th  centuries. 

60.  MATEBU.L8    FOR    A    HiSTORY    OP    THE    ReIGN    OF    HSNRT    VIl.,    FROM 

ORIGINAL  Documents  preserved  in  the  Public  Record  Office.. 
Vols.  I.  and  11.  Edited  by  the  Rev.  William  Campbell,  M.A.,  one 
of  Her  Majesty's  Inspectors  of  Schools.     1873-1877. 

These  yolumes  are  Taluable  as  illustrating  the  acts  and  proceedings  of  HenrjVIL 
•n  ascending  the  throne,  and  shadow  out  the  policy  he  afterwards  adopted. 
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61.  Historical  Fapxbs  and  Lettebs  froh  the  Nobthe&h  REeisrsRS. 
Edited  by  Jambs  Baine,  M.A.,  Canon  of  York,  and  Secretary  of  the 
Sortees  Society.    1 873. 

The  docunentB  in  this  ▼olnme  iUnstrate,  for  the  most  part,  the  general  history 
of  the  north  of  England,  particolarly  in  its  relation  to  Scotland. 

62.  RsaiSTRUH  Palatini^  Dunelhense.  The  Begisteb  of  Bighabddb 
Eellawe,  Lord  Palatine  and  Bishop  of  Durham;  1311-1316. 
Vols.  I.,  n.,  in.,  and  IV.  Edited  by  Sir  Thomas  Duffus  Habdt, 
D.C.L.,Deputy  Keeper  of  the  Public  Records.    1873-1878. 

Bishop  Kellawe's  Register  contuns  the  proceedings  of  his  prelacy,  hoth  lay 
and  ecclesiastieal,  and  is  the  earliest  Register  of  the  Pahitinate  of  Dnriiam. 

63.  Memorials  of  Saint  Dtjnstan  Archbishop  of  Cantebburt.  Edited^ 
from  various  MSS.^  by  William  Sttjbbs,  M.A.y  Begins  BroCessor  of 
Modern  History,  and  Fellow  of  Oriel  College,  Oxford.     1874. 

This  Yokime  contains  seyeral  lives  of  Archbishop  Dunstan,  one  of  the  most 
celebrated  Primates  of  Canterbury.  They  open  ▼arions  points  of  Historical 
and  Literary  interest,  without  which  our  knowledge  of  the  period  would  be 
more  incomplete  than  it  is  at  present. 

64.  Chbonicon  AN0LI2S,  ab  Anno  Domini  1328  usque  ad  Annum  1388, 
auctobb  Monacho  quodam  Sancti  Albani.  Edited  by  Edward 
Maunde  Thompson,  Esq.,  Barrister-at-Law,  and  Assistant-Keeper  o£ 
the  Manuscripts  in  the  British  Museum.     1874. 

This  chronicle  ffives  a  circumstantial  Jiistory  of  the  close  of  the  reign  of 
Edward  III.  which  has  hitherto  been  considered  lost. 

65.  Th6mas  Saga  Ebhibyskups.    A  Life  of  Abchbishop  Thomas  Bbcext, 

in  Icelandic.  Vol.  I.  Edited^  with  English  Translation^  Notes^  aad 
Glossary^  by  M.  EiRfKR  MAGNt;SS0N,  Sub-librarian  of  the  Univeraty 
Library,  Cambridge.     1875. 

This  work  is  derived  from  the  Life  of  Becket  written  by  Benedict  of  Peter* 
borough,  and  apparently  supplies  the  missing  portions  in  Benedict's  biography. 

66.  Badulpbi  de  Oogoeshall  Chbonicon  Anglicanum.  Edited  by  the 
Bet.  Joseph  Stevenson,  M.A.    1875. 

This  Yolume  contains  the  "  Chronicon  Anglicanum,"  by  Balph  of  Coggeshall, 
the  "Libellus  de  Expugnatione  Teme  Sanctss  per  Saladinumy"  nsoally 
ascribed  to  the  same  author,  and  other  pieces  of  an  interesting  character. 

67.  Materials  fob  the  History  op  Thomas  Beceet,  Archbishop  or 

Canterbury.     Vols.  L,  II.,  III.,  and  IV.    Edited  by  the  Bev.  Jamss 
Craigie  Bobertson,  ma.,  Canon  of  Canterbury.    1875-1879. 

This  Publication  will  comprise  all  contemporary  materials  for  the  histoiy  of 
Archbishop  Thomas  Becket.  The  first  volume  contains  the  life  of  that  cele- 
brated man,  and  the  miracles  after  his  death,  by  William,  a  monk  of  Canter- 
bury. The  second,  the  life  by  Benedict  of  Peterborough ;  John  of  Salisbury ; 
Alan  of  Tewkesbury;  and  Edward  Grim.  The  third,  the  lifb  by  William 
Fitzstephen ;  and  Herbert  of  Bosham.  The  fourth,  Anonymous  lives.  Quad- 
rilogu8,  &c. 

68.  Badulfi  de  Dicbto  Decani  Lundoniensis  Opera  Historiga.     The 

Historical  Works  op  Master  Balph  de  Diceto,  Dean  of  London. 

Vols.  I.  and  II.     Edited,  from  the  Original  ManuscripU^  by  Willlam 

Stubbs,  ma..,  Begins  Professor  of  Modern  History,  and  Fellow  of 

Oriel  College,  Oxford.     1876. 

The  Historical  Works  of  Balph  de  Diceto  are  some  of  the  most  valuable 
materials  for  British  Histoiy.  The  Abbreviationee  Chronicorum  extend  ftouL 
the  Creation  to  1147,  and  the  Tmaglnes  Historianim  to  1201. 
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69.  Roll  of  tab  Pboceedikgs  of  thb  Being's  Council  in  Ibelanp,  fob 

A  Portion  of  thb  16th  Tbab  of  thb  I^ign  of  Richab3>  II.    1392- 
93.     Edited  by  the  Bev.  James  Gbatbs,  A.B.    1877. 

This  BoU  throws  eonsiderabje  light  on  the  History  of  Ireland  at  a  period 
little  known.    It  seems  the  only  document  of  the  kind  extant, 

70.  HeNBICI     DE     BrAOTON    DB    LbOIBUS     ET     CONSUETUDINIBnS    ANGLIiE. 

LiBBi  QuiNQUB  IN  Vabios  Tbaotatus  Distincti.  Ad  Diybrsoruk  ET 

Vbtustissimorum  Codicum  Collationbm  Typis  Vulgati.     Vols.  I., 

II.,  and  III.   Edited  by  Sib  Tbavbbs  Twiss,  Q.C,  D.C.L.    1878-1880. 

This  is  a  new  edition  of  Bracton's  celebrated  work,  collated  with  MSS.  in 

the  British  Museum ;  the  Libraries  of  Linupln's  Inn,  lyUddle  Temple,  and  Graj's 

Inn  ;  Bodleian  Library,  Oxford ;  the  Bibliothdque  Rationale,  Paris ;  &;c. 

71.  The  Histobians  of  thb  Church  of  York,  and  its  ABCEmisHOPS. 

Vol.  I.    Edited  by  Jakrs  Rainb,  M. A.,  Canon  of  York,  and  Secretary 
of  the  Surtees  Society.     1879. 

This  will  form  a  complete  '^  Corpus  Historicum  Eboracense^''  a  work  very 
much  needed,  and  of  great  value  to  the  Historical  Inquirer. 

72.  Registbum  Malmesbubienbb.  The  Registeb  of  Malmesbubt  Abbey  ; 
PBESBBVED  IN  THB  PuBLic  Recobd  Office.  Yol.  I.  Edited  by  J.  S. 
Bbeweb,  M.A.,  Preacher  at  the  Rolls,  and  Rector  of  Toppesfield.  1879. 

This  work  throws  light  upon  many  curious  points  of  history,  and  illustrates 
the  growth  of  society,  the  distribution  and  cultivation  of  land,  the  relations  of 
landlord  and  tenant,  and  national  history  and  customs. 

78.  Historical  Wobks  of  Gebyase  of  Cantebbubt.  Vol.  I.  ;  The  Chbo- 
NiCLB  OF  the  Reigns  of  Stephen,  Hbnby  II.,  and  Richabd  I.,  by 
Gbbyasb,  the  Monk  of  Cantebbuby.  Edited  by  Williah  Stubbs, 
D.D. ;  Canon  Residentiary  of.  St.  Paul's,  London ;  Regius  Professor  of 
Modern  History,  and  Fellow  of  Oriel  College,  Oxford;  &c.     1879. 

The  Historical  Works  of  Gervase  of  Canterbury  are  of  great  importance, 
as  regards  the  questions  of  Church  and  State,  during  the  period  in  which  he 
wrote.  This  work  was  printed  by  Twysdeo,  in  the  '*  Historie  Anglicansd 
Scriptores  X.,"  more  than  two  centuries  ago.  The  present  edition  has  receiyed 
critical  examination  and  illustration. 

74.  Henbici  Abchidiaconi  Huntendunensis  Histobxa  Anolobuh.  The 
Histobt  of  the  English,  bt  Henby,  Abchdeacon  of  Hxtntingdon, 
from  A.a  55  to  a.d.  1154,  in  Eight  Books.  Edited  by  Thoxas  Abnold, 
M.A.,  of  University  College,  Oxford.     1879. 

Henry  of  Huntingdon's  work  was  first  printed  by  Sir  Henry  Savile,  in  1596, 
in  his  <<  Scriptores  post  Bedam,"  and  reprinted  at  £Vankfort  in  1601.  Both 
editions  ore  very  rare  and  inaccurate.  The  first  five  books  of  the  Histoiy  were 
published  in  1848  in  the  ''  Monumenta  Historica  Britannica,"  which  is  out  of  print. 
The  present  volume  contains  the  whole  of  the  manuscript  of  Huntingdon's 
History  in  eight  books,  collated  with  a  manuscript  lately  discovered  at  Paris. 
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In  the  Press. 

Chronicle  op  Robeut  of  Brunne.  Edited  by  Frederick  Jamrb  Fuk- 
NiVALLy  Esq.,  M.A.,  of  Trinitj  Hall,  Cambridge,  Barrister-at-Law. 

The  Mi£TRiCA.L  Chronicle  of  Robert  of  Gloucester.  Edited  by  Willlam 
Aldis  Whight,  Esq.,  M.A. 

A  Collection  of  Sagas  and  other  Historical  Documents  relating  to  the 
Settlements  and  Descents  of  the  Northmen  on  the  British  Isles.  Edited 
by  Sir  George  Webbe  Dasent,  D.C.L.,  Oxon.,  and  M.  Gudbkahd 
ViGFUSSON,  M.A. 

Thomas  Saga  Erkibtskups.  A  Life  of  Archbishop  Thomas  BECKBTyiK 
Icelandic.  Yd.  II.  Edited,  with  English  Translation^  Notes,  and 
Glossary^  by  M.  EirIkr  MAONtrssON,  M.A.,  Sub-Librarian  of  the 
University  Library,  Cambridge. 

Becueil  des   Croniques  et  anchiennss  Istoriss  de  la  Grant  Bbb- 

TAIGNE     A     PRESENT    NOMME     EnGLETERRE,    par    JeHAN    DB    WaUBIM. 

Vol.  IV.,  1431-1443.     Edited  by  William  Hardt,  Esq.,  r.S.A. 

Lbstorie  des  Emgles  solum  Gbffrei  Gaimab.  Edited  by  Sm  Thomas 
DuFFUS  Hardt,  D.CX.,  Deputy  Keeper  of  the  Public  Records. 

Registrum  Malmesburiense.  The  Register  of  Malmesburt  Abbet  ; 
frksertep  in  the  Public  Record  Office.  Vol.  n.  Edited  by 
J.  S.  Bremteb,  M.A.,  Preacher  at  the  RoUs,  and  Rect<»r  of  ToppesBeld. 

EbSTORiCAL  Works  of  Gbbyase  of  Cantebburt.  Vol.  II.  The 
Chronicle  of  the  Reigns  of  Stephen,  Henry  II.,  and  Righabd  L, 
BT  Gbrvase,  the  Monk  of  Cantebburt.  Edited  by  William 
Stubbs,  D.D.  ;  Canon  Residentiary  of  St.  Paul's,  London ;  Regius  Piro- 
fessor  of  Modern  History,  and  Fellow  of  Oriel  College,  Oxford ;  Ac 

The  Historians  of  the  Chubch  of  York,  and  its  Abceuishops. 
Vol.  IL  Edited  by  James  RaIne,  MA..,  Canon  of  York,  and  Secrotaij 
of  the  Surtees  Society. 


In  Progress. 

Descriptive  Catalogue  of  Manuscripts  belating  to  the  Histobt  of 
Great  Britain  and  Ibeland.  Vol.  IV. ;  1327,  &c.  By  Sir  Thomas 
Duffus  Habdt,  D.CX.,  Deputy  Keeper  of  the  Public  Records. 

Registbum   Epistolabum    fbatbis   Johannis    Peckham,  Abchispiscopi 

Cantuariensis.     Edited  J  from  MS.  in  All  Sauls*  College^  Oxford,  by 

Charles  Trice  Mabtin,  Esq.,  BA. 
Year  Books,  11 — 16  Edward  III.      Edited  and  translated  by  Alvbbd 

John  Horwood,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 
Materials    for    the    History    of    Thomas  Beckbt,    Archbishop   of 

Canterbury.    Vol.  V.  Edited  by  the  Rev.  James  Cbaiqie  RoexBTaoH, 

MJL.,  Canon  of  Canterbury. 
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PoLTCHROMicoM  Ranulphi  Hiqden,  with  Trevisa's  Translation.  YoL  Till, 
Edited  by  the  Rev.  Joseph  Rawson  Lumbt,  D.D.,  Nonisian  Pro- 
fessor of  Divinity,  "Vicar  of  St.  Edward's,  Fellow  of  St.  Catharine's 
College,  and  late  Fellow  of  Magdalene  College,  Cambridge. 

Matthjbi  Pabisiensis,  Monachi  Sancti  Albani,  Chronica  Majoba. 
Vol.  VI.  Edited  by  Henbt  Riohabds  Luard,  D.D.,  Fellow  of  Trinity 
College^  Registrary  of  the  University,  and  Vicar  of  Great  St.  Mary's, 
Cambridge. 
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PUBLICATIONS  OF 
THfi  RECORD  COMMISSIONERS,  &c. 

[In  boards  or  cloth.] 


BoTCTLOBUH  Oriqinalium  IN  GuBil  SoACCABn  Abbbbviatio.    BLenrj  III. 

— ^Edward  III.    Edited  by  Henst  Platfobd,   Esq.     2   Yols.  folio 

(1805—1810).    25*.,  or  12*.  Qd.  each. 
CAtBNDABinic  Inquisitioituk  POST  MoBTSK  8IVB  EsoAETABuic    Henrj  IIL 

— ^Richard  III.     Edited  by  John  Galbt  and  John  Batlet,  Esqrs. 

Vols.  8  and  4,  foUo  (1821—1828) :  Vol.  3,  21*.;  Vol.  4,  24t. 
LrasoBUM     Manuscbiptobuk    Bibliothecjb    Hableianje     Catalog  u8. 

Vol.  4.    Edited  by  the  Bev.  T.  Habtwell  Hobnb.    Folio  (1812),  18*. 
Abbbbtiatio  Placitobuk.    Richard  L — ^Edward  n.    Edited  by  the  Right 

Hon.  Gbobge  Rose  and  W.Illingwobth,  Esq.  1  Vol.  folio  (1811),  18*. 
LiBBi  CsNSUALis  Yocati  DoMBSDAT-BooK,  INDICES.    Edited  by  Sir  Hehbt 

Ellis.    Folio  (1816),  (Domesday-Book,  Vol.  3).    21*. 
LiBBi  Censtjalis  vocati  Domesday-Book^  Additakenta  ex  Codic.    Ak- 

tiquiss.    Edited  by  Sir  Henbt  Ellis.    Folio  (1816),  (Domesday-Book, 

Vol.4).    21*. 
Statutes  of  the  Bealh.    Edited  by  Sir  T.  E.  Tomlins,  John  Raithbt, 

John  Caley,  and  War.  Elliott,  Esqrs.    Vols.  7,  8,  9,  10,  and  11, 

including  2  Vols,  of  Indices,  large  folio  (1819—1828).    31*.  M,  eaeh  ; 

except  the  Indices,  30*.  each. 
Valob  Eoglesiasticus,  temp.  Hen.  Vlll.,  Auctoritate  Regia  institatas. 

Edited  by  John  Calet,  Esq.,  and  the  Rev.  Joseph  Hunteb.    Vols. 

3  to  6,  folio  (1817-1834).    25*.  each. 
*4^*  The  Introduction,  separately,  8vo.    2*.  6i/. 

ROTULI    SOOTIJB    in    TuEBI    LoNDINENSI     ET    in    DoHO    CaPITULABI    WlBT- 

MONASTEBiENSi  AssEBVATi.  19  Edward  L— Henry  YlU.  Edited  by 
Dayid  Macphebson,  John  Calet,  and  W.  Illingwobth,  Esqrs.,  and 
the  Rev.  T.  Hartwell  Hobne.    Vol.  2,  folio  (1819).    21*. 

F<EDEBA,     CONVENTIONES,    LiTTERJC,     Ac.    ;      Or,    RyMBB'S     FcEDEBA,     NoW 

Edition, folio.  Vol.  3,  Part  2, 1361—1377  (1830)  :  Vol.4,  1377—1383 
(1869).  Edited  by  John  Calet  and  Fbed.  Holbbooke,  Eaqrs. 
Vol.  3,  Part  2,  21*. ;  Vol.  4,  6*. 

DuOATus    Lancastrle  Calendarium  Inquisitionuh  post   Mobtem,  &c 
Part  3,  Calendar  to.  the  Pleadings,  &c.,  Henry  VIL— 13   Elizabeth. 
Part  4,  Calendar  to  the  Pleadings,  to  end  of  Elizabeth.    (1827—1834. 
Edited  by  R.  J.  Habpeb,  John  Calet,  and  Wm.Minchin,  Esqrs.   Folio. 
Part  3  (or  VoL  2),  31*.  6d. ;  Part  4  (or  VoL  3),  21*. 

Calendabs  of  the  Proceedings  in  Chancebt,  Elizabeth  ;  with  Ex- 
amples of  earlier  Proceedings  from  Richard  U.  Edited  by  John 
Batlbt,  Esq.     Vols.  2  and  3  (1830—1832),  folio,  21*.  each. 

Pabliamentabt  Writs  and  Wbits  of  Militabt  Summons,  with  Records 
and  Muniments  relating  to  Suit  and  Service  due  and  performed  to  the 
King's  High  Court  of  Parliament  and  the  Councils  of  the  Realm.  Edited 
by  Sir  Fbanois  Palgbave.  (1830—1834.)  Folio.  Vol.  2,  Division  1, 
Edward  11.,  21*.  ;  Vol.  2,  Division  2,  21*.  ;  Vol.  2,  Division  3,  42*. 
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ROTULI  LlTT£RABX7M  Cl.AXJ8ASnM:  IN  TUBBI  LONDINBNBI  ASSBBYATI.      2  VoU. 

folio  (1833,  1844).  VoL  1,  1204—1224.  Vol.  2,  1224—1227. 
Edited  by  Thomas  Duffus  Habdt,  Esq.  8U. ;  or  separatelji  Vol.  1, 
63*. ;  Vol.  2,  ISs. 

Pbocesdikgs  and  Obdinancrs  op  the  Pbivt  Council  of  England. 
10  Richard  IL — 33  Henry  VIIL  Edited  by  Sir  Nicholas  Habbis  Ni- 
colas. 7  Vols,  royal  8vo.  (1834 — 1837).    98*. ;  or  separately,  14*.  each. 

JtOTULI   LiTTEBABUM   PatENTIUM   IN   TUBBI  LONDINENSI  ASSBBVATI.      1201 

—1216.  Edited  by  T.  Duffus  Habdt,  Esq.  1  Vol.  folio  (1835).  31*.  6rf. 
*^*  The  Introduction,  separately,  8vo.    9*. 
BoTtJLi  CuBLfi  t^EGis.    Rolls  and  Becords  of  the  Court  held  before  the 
King's  Justiciars  or  Justices.    6  Bichard  I. — 1  John.    Edited  by  Sir 
Fbancis  Palgbave.    2  Vols,  royal  8vo.  (1835).    28*. 

BOTULI  NOBIIANNLB    IN   TUBBI  LONDINENSI  ASSEBYATI.      1200 — 1205  ;  also, 

1417  to  1418.  Edited  by  Thomas  Duffus  Habdt,  Esq.  1  Vol.  royal 
8vo.  (1885).     12*.  6rf. 

BOTULI  DE  ObLATIS  £T  FiNIBUS    IN    TUBBI  LONDINENSI    AS6EBTATI,  tempore 

Begis  Johannis.  Edited  by  Thomas  Duffus  Habdt,  Esq.  1  VoL 
royal  8vo.  (1835).     18*. 

EXCBBPTA    E    BOTULIS    FiNIUM  IN  TuBBI  LONDINENSI  ASSEBVATIS.      Henry 

ni.,  1216 — 1272.  Edited  by  Chablbs  Bobebts,  Esq.  2  Vols,  royal 
8vo.  (1835,  1836),  32*. ;  or  separately,  VoL  1,  14*.  ;  Vol.  2, 18*. 

Fines,  site  Pedes  Finium  ;  sivb  Finales  CoNCOBDiiB  in  CubiI  Domini 
Regis.  7  Bichard  I.— 16  John,  1195—1214.  Edited  by  the  Bev. 
Joseph  Hunteb.  In  Counties.  2  Vols,  royal  8vo.  (1835—1844),  11*. ; 
or  separately,  Vol.  1,  8*.  6«?.5  Vol.  2,  2*.  Sd. 

Ancient  Kalendabs  and  Inventobies  of  the  Tbeasubt  of  His  Ma- 
jestt's  Exchequeb  ;  together  with  Documents  illustrating  the  History 
of  that  Bepository.  Edited  by  Sir  Fbancis  Palgbave.  3  Vols,  royal 
8vo.  (1836).    42*. 

Documents  and  Becobds  illustrating  the  History  of  Scotland,  and  the 
Transactions  hetween  the  Crowns  of  Scotland  and  England  ;  pre- 
served in  the  Treasury  of  Her  Majesty's  Exchequer.  Edited  by  Sir 
Fbancis  Palgbave.    1  Vol.  royal  8vo.  (1837).    18*. 

BoTULi  Chabtabum  in  Tubbi  Londinensi  assebvati.  1199 — 1216 
Edited  by  Thomas  Duffus  Habdt,  Esq.    1  Vol.  folio  (1837).    30*. 

Befobt  of  the  Pboceedings  of  the  Becobd  Commissionebs,  1831— r 
1837.    1  VoL  folio  (1837).    8*. 

Beqistbum  vulgariter  nuncupatum  *'  The  Becord  of  Caernarvon,"  e  codice 
MS.  Harleiano,  696,  descriptum.  Edited  by  Sir  Henbt  Ellis.  1  Vol. 
foUo(1838).    31*.6cf. 

Ancient  Laws  and  Institutes  of  England  ;  comprising  Laws  enacted 
under  the  Anglo-Saxon  Kings,  from  ^thelbirht  to  Cnut,  with  a 
Translation  of  the  Saxon  ;  the  Laws  called  Edward  the  Confessor's ; 
the  Laws  of  William  the  Conqueror,  and  those  ascribed  to  Henry  the 
First ;  Monumenta  Ecclesiastica  Anglicana,  irom  7th  to  10th  century  ; 
and  Ancient  Latin  Version  of  the  Aiiglo-Saxon  Laws.  Glossary,  &c. 
Edited  by  Benjamin  Thobpe,  Esq.  1  Vol.  folio  (1840),  40*.  Or, 
2  Vols,  royal  8vo.,  30*. 

Ancient  Laws  and  Institutes  of  Wales  ;  comprising  Laws  supposed  to  be 
eiiacted  by  Howel  the  Good,  modified  by  subsequent  Begulations  prior 
to  the  Conquest  by  Edward  the  First ;  and  anomalous  I^ws,  consisting 
principally  of  Institutions  which  continued  in  force.     With  Translation. 
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Also,  Latin  Transcripts,  containing  Digests  of  the  Welsh  Laws,  princi- 
pally of  the    Dimetian    Code.     Glossary,  &c.     Edited  by  Aneukiv 
OwBN,  Esq.     1  VoL  folio  (1841),  44*.     Or,  2  Vols,  royal  8vo.,  36*. 
RoTDLi  DS  Liberate    ao    de   Misis  ex  PitiBBTiTis,   Regnante  Johanne. 
Edited  by  Thomab  Dofpus  Habdt,  Esq.    1  Vol.  royal  8vo.  (1844).  6#. 

The  Great  Rolls  of  the  Pipe,  2,  3,  4  Hen.  II.,  1153— 1168.  Edited  by 
the  Rev.  Joseph  Hunter.    1  VoL  royal  8vo.  (1844).    4*.  %d. 

The  Great  Roll  of  the  Pipe,  1  Ria  L,  1189—1190.  Edited  by  the  Rev. 
Joseph  Huktbr.    1  VoL  royal  8to.  (1844).    6*. 

DocuafENTS  Illustrative  of  English  History  in  the  13th  and  14th 
centuries,  from  the  Records  of  the  Queen's  Remembrancer  in  the  Ex- 
chequer. J&dfite(/ ^  Henry  Cols,  Esq.  1  Vol.  fcp.  folio  (1844).  ASs.&d. 

Modus  Tenbndi  Parliahentum.  An  Ancient  Treatise  on  the  Mode  of 
holding  the  Parliament  in  England.  Edited  by  Thomas  Duffus 
Hardy,  Esq.     1  Vol.  8vo*  (1846).    2$.  6d. 

Reoi  STRUM  Maoni  Siqilli  Rbgum  Sgotorum  in  Archivis  Publicis  asaer- 
vatum.  1306—1424.  £dftto<i  ^  Thomas  Thomson,  Esq.  Folio  (1814). 
lOs.  6d. 

The  Acts  of  the  Parliaments  of  Scotland.  Folio  (1814 — 1875). 
Edited  by  Thomas  Thomson  and  Cosmo  Innes,  Esqrs.  YoL  1, 
42s.  Vols.  5  and  6  (in  three  Parts),  2is.  each  Part ;  Vols.  4,  7,  8,  9, 
10,  and  11,  lOs.  6d.  each;  VoL  12  (Index),  63«.  Or,  complete,  12 
Volumes  in  13,  12/.  I2s. 

The  Acts  of  the  Lords  Auditors  of  Causes  and  Complaints  (Acta 
Dominorum  Auditorum).  1466 — 1494.  Edited  by  Thomas  Thomson, 
Esq.     Folio  (1839).     10$.  Sd. 

The  Acts  of  the  Lords  of  Council  in  Civil  Causes  (Acta  DoMWORim 
CoNCiLii).  1478—1495.  ^(/t^ei/ 6j^  Thomas  Thomson,  Esq.  Folio 
(1839).    10^.6rf. 

Issue  Roll  of  Thomas  de  Brantinoham,  Bishop  of  Exeter,  Lord  High 
Treasurer  of  England,  containing  Payments  out  of  His  Majes^a 
Revenue,  44  Edward  III.,  1370.  Edited  by  Frederick  Devon,  Esq. 
1  Vol.  4to.  (1835),  35#.    Or,  royal  8vo.,  25*. 

Issues  of  the  Exchequer,  James  I. ;  extracted  from  the  Pell  Records. 
Edited  by  Frederick  Devon,  Esq.  1  VoL  4to.  (1836),  30#.  Or,  royal 
8vo.,  2U. 

Issues  of  the  Exchequer,  Henry  m. — Henry  VI.  5  extracted  from  the 
Pell  Records.  Edited  by  Frederick  Devon,  Esq.  1  VoL  4to. 
( 1 837),  40s.    Or,  royal  8 vo.,  30*. 

Handbook  to  the  Public  Records.  By  F.  S.  Thomas,  Esq.,  Secretary 
of  the  Public  Record  Office.     1  VoL  royal  8vo.  (1853).     12*. 

Historical  Notes  relative  to  the  History  of  England.  Henry  VJII, 
— Anne  (1509 — 1714).  Designed  as  a  Book  of  Reference  for  ascer- 
taining the  Dates  of  Events.  By  F.  S.  Thomas,  Esq.  3  Vols.  8vo. 
(1856).    40*. 

State  Papers,  during  the  Reign  of  Henry  the  Eighth  :  with  Indices 
of  Persons  and  Places.      11  Vols.,  4to.   (1830—1852),   51.  I5s.6d.  ; 
or  separately,  10*.  6d.  each. 
Vol.  I. — Domestic  Correspondence. 
Vols.  n.  &  in. — ^Correspondence  relating  to  Ireland. 
Vols.  IV.  &  V. — Correspondence  relating  to  Scotland. 
Vols.  VI.  to  XI. — Correspondence  between  England  and  Foreign  Courts. 
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WORKS  PUBLISHED  IN  PHOTOZINCOGRAPHY. 


DoMBSDAT  Book,  or  the  Great  Suhvet  ok  Enolakd  op  William  thi 
CoNQUEROB,  1086  ;  fao-fiimile  of  the  Part  rehiting  to  each  county,  sepa- 
rately (with  a  few  exceptions  of  double  counties).  Fhotozincogi'aphed, 
by  Her  Majesty's  Command,  at  the  Ordnance  Survey  Office,  Southampton, 
Colonel  Sir  Henry  James,  RE.,  F.R.S.,  &c.,  Dii-ector.  35  Farts, 
imperial  quarto  and  demy  quarto  (1861-1863)  boards.  Price  4«.  Qd.  to 
1/.  \$.  each  Part,  according  to  size  ;  or,  bound  in  2  Vols.,  18/.  {The 
edition  in  two  volumes  is  out  of  print.) 

This  important  and  onique  survey  of  the  greater  portion  of  England*  is  the 
oldest  and  most  yalaable  record  in  the  national  archives.  It  was  commenced 
abont  the  year  1084  and  finished  in  1086.  Its  compilation  was  determined  npon 
at  Gloacester  by  William  the  Conqueror,  in  eonncil,  in  order  that  be  might 
know  what  was  dae  to  him,  in  the  way  of  tax,  from  his  subjects,  and  that  each 
at  the  same  time  might  know  what  h«  had  to  pay.  It  was  compiled  as  much 
for  their  protection  as  for  the  benefit  of  the  sovereign.  The  nobility  and  people 
had  been  grievoosly  distressed  at  the  time  by  the  king  bringing  over  large  num- 
bers of  French  and  Bretons,  and  quartering  them  on  his  subjects,  *'  each  accord- 
'*  ing  to  the  measure  of  his  land,"  for  the  purpose  of  resisting  the  invasion  of 
Cnut,  King  of  Denmark,  which  was  apprehended.  The  commissioners  appointed 
to  make  the  survey  were  to  inquu'e  the  name  of  each  place  ;  who  held  it  in  the 
time  of  King  Bdward  the  Confessor ;  the  present  possessor ;  bow  many  bides 
were  in  the  manor  ;  how  many  ploughs  were  in  demesne ;  how  many  homagers  ; 
how  many  villeins  ;  how  many  cottars ;  how  manv  serving  men;  how  manj  free 
tenants  ;  how  many  tenants  m  Boccage  ;  how  much  wood,  meadow,  and  pasture ; 
the  number  of  mills  and  fish-ponds ;  what  bsd  been  added  or  taken  away  from 
the  place ;  what  was  the  gi-oss  value  in  the  time  of  Edward  the  Confessor ;  the 
present  value ;  and  how  much  each  free  man  or  soc-man  had,  and  whether  any 
advance  could  be  made  in  the  value.  Thus  could  be  ascertained  who  held  the 
estate  in  the  time  of  Kiuj?  Edward ;  who  then  held  it ;  its  value  in  the  time  of 
the  late  king ;  and  its  value  as  it  stood  at  the  formation  of  the  survey.  So 
minute  was  the  survey,  that  the  writer  of  the  contemporary  poruon  of  the  Saxon 
Chronicle  recoids,  wiih  some  asperity — "  So  ve-y  narrowly  he  caused  it  to  be 
'*  traced  out,  that  there  was  not  a  single  hide,  nor  one  virgate  of  land,  ror  even, 
*'  it  is  shame  to  tell,  though  it  seemed  to  him  no  shame  to  do,  an  ox,  nor  a  cow, 
**  nor  a  swine  was  left,  that  was  not  set  down." 

Domesday  Survey  is  in  two  parts  or  volumes.  The  first,  in  folio,  contains  the 
counties  of  Bedford,  Berks,  Bucks,  Cambiidge,  Ches  er  and  Lancaster,  Corn- 
wall, Derby,  Devon,  Dorset,  Gloucester,  Hants,  Hereford,  Herts,  Huntingdon , 
Kent,  Leicester  and  Butland,  Lincoln,  Middlesex,  Northampton,  Nottingham. 
Oxford,  Salop,  Somerset  Stafford,  Surrey,  Sussex,  Warwick,  Wilts,  Worcester, 
and  York.  The  second  volume,  in  quarto,  contains  the  counties  of  Essex, 
Norfolk,  and  Suffolk. 

Domesday  Book  was  printed  verbettim  et  literatim  during  the  last  century,  in 
consequence  of  an  address  of  the  House  of  Lords  to  King  Geoige  III.  in  1767. 
It  was  not  however,  commenced  until  1773,  and  was  completed  early  in  1783. 
In  1860,  Her  Majesty's  Government,  with  the  concurrence  of  tiie  Master  of  the 
Bolls,  determined  to  apply  the  art  of  photozincography  to  the  prodnction  of  a 
fac-simile  of  Domesday  Book,  under  the  superintendence  of  Colonel  Sir  Henrv 
James,  RE.,  Director  of  the  Ordnance  Survey,  Southampton.  The  &c-simi]e  was 
eompleted  in  1868. 

*Por  some  reason  loft  unexplained,  many  parts  were  left  nnsurveyed ;  Nortbiunberland,CiiniberJAnd 
Westmoieland,  and  Durham,  are  not  described  in  the  snrvey ;  nor  does  LaDcasbire  appear  under  it« 
moner  name :  but  Fumess,  and  the  northern  part  orLancashir^  as  well  as  the  south  of  Westmoreland 
witha  part  of  Cumberland,  are  included  within  the  West  Biding  of  Yorkshire.  That  part  of  Lancashire 
which  lies  between  the  Bibble  and  Mersey,  and  whiob  at  the  tine  of  the  survey  comprelii'nded  SSs 
manors,  is  Joined  to  Cheshire.  Part  of  Butland  is  deacribt^  in  the  counties  of  Northampton  and  Lincoln 


Digitized  by 


Google 


32 

FAO-snoLBs  of  National  Makitscripts,  from  William  the  Gokqifkbob  to 
QuBEN  Anne,  selected  under  the  directioa  of  the  Master  of  the  Bolls, 
and  Photozineographed,  by  Commazid  of  Her  Majesty,  by  Colonel  Sib 
Henrt  Jakes,  B.E.,  Director  of  the  Ordnance  Survey.  Price^  each 
Part,  with  translations  and  notes,  double  foolscap  folio,  16«. 

Part  L  (William  the  Conqueror  to  Henry  VII.).    1865. 
Part  n.  (Henry  VIIL  and  Edward  VI.).    1866. 
Part  ni.  (Mary  and  Elizabeth).    1867. 
Part  IV.  ( James  I.  to  Anne)«    1868. 

The  iirst  Fart  extends  ^m  William  the  Conqueror  to  Henry  Vll.,  and  contains 
autographs  of  the  kings  of  England,  as  well  as  of  many  other  illnstriooa  per- 
sonages famous  in  history,  and  some  interesting  charters,  letters  patent,  and 
state  papers.  The  second  Fart,  for  the  reigns  of  Henry  VIH.  and  Edward  VI., 
consists  principally  of  holograph  letters  and  antogn^hs  of  kings,  princes,  states- 
men, and  other  persons  of  great  historical  interest,  who  lived  daring  those 
,  reigns.  The  third  Fart  contains  similar  documents  for  the  reigns  of  Mary  and 
Elisabeth,  including  a  signed  bill  of  Lady  Jane  Grey.  The  fourth  Fart  con* 
eludes  the  series,  and  comprises  a  number  of  documents  taken  from  the  originals 
belonging  to  the  Constable  of  the  Tower  of  London  ;  also  sereral  records  ilhis- 
tratiTc  of  the  Gunpowder  Flot,  and  a  woodcut  containing  portraits  of  Mary  Quean 
of  Scots  and  James  VL»  circulated  by  their  adherents  in  Englaad,  1580-3. 

Fac-similes  of  AiraLO-SAXON  Manuscbipts.  Photozineographed  by  the 
DiBEOTOB-GsNBRAL  of  the  Ordnance  Subvet,  with  translations  bj 
W.  Babeyi  Sandebs,  Assistant  Keeper  of  H.M.  Becords.  Part  L 
Price  21.  lOs. 

The  Anglo-Saxon  MSS.  represented  in  this  Yolume  form  the  earlier  portion 
of  the  collection  of  archives  belonging  to  the  Dean  and  Chapter  of  Canterbmy, 
and  consist  of  a  series  of  25  charters,  deeds,  and  wills,  commencing  iritfa  a 
record  of  proceedings  at  the  first  Synodal  Council  of  Clovesto  in  743,  and 
terminating  with  the  first  part  of  a  tripartite  cheirograph,  whereby  Thurataa 
conveyed  to  the  Church  of  Canterbury  land  at  Wimbish,  in  Essex,  in  1049,  the 
sixth  year  of  the  reign  of  Edward  the  Confessor. 


PMic  Record  Office, 
Jcmuary  1880, 
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SCOTLAND. 


CATALOGUE  OF  SCOTCH  RECOED  PUBLICATIONS 

PUBLISHED  UNDER  THE  DIRECTION  OF 

THE  LORD  CLERK  REGISTER  OP  SCOTLAND, 


On  Sale  by — 

Messrs,  LONGMAN  &  Co.,  and  Messrs.  TRlfBNER&  Co.,  London  ; 

Messrs.  JAMES  PARKER  &  Co.,  Oxford  and  London; 

Messrs.  MACMTLLAN  &  Co.,  Cambridge  and  London; 

Messrs.  A.  &  C.  BLACK,  and  Messrs.  DOUGLAS  &  FOULIS, 

Edinburgh  ; 
AND  Messrs.  A,  THOM  &  Co.,  Dublin. 


Chboniclbs  of  the  Piots  and  Scots,  akd  othsb  early  Memorials  of 
Scottish  History.  Royal  Svo.,  half  bound  (1867).  Edited  hy 
William  F.  Skene,  LL.D.    Price  10*. 

Ledger  of  Andrew  Halybubton,  Conservator  op  the  Privileqbs  op 
THE  Scotch  Nation  in  the  Netherlands  (1492-1608)  ;  together 
with  the  Books  op  Customs  and  Valuation  op  Merchandises  in 
Scotland.  Edited  hy  Cosmo  Innes.  Royal  Syo.,  half  bound  (1867). 
Prtcc  10#.  ^ 

Documents  illustrative  op  the  History  op  Scotland  prom  the  Death 
OP  Kino  Alexander  the  Third  to  the  Accession  op  Kobert 
Bruce,  firom  original  and  authentic  copies  in  London,  Paris,  Brussels, 
Lille,  and  Ghent.  In  2  Vols,  royal  8vo.,  half  bound  (1870).  Edited  by 
Rev.  Joseph  Stevenson.    Price  10*.  ecush. 

Accounts  op  the  Lord  High  Treasurer  op  Scotland,  Vol.  1,  A.D. 
1473-1498.    jE^tVcrf^  Thomas  Dickson.    1877.    Price  lOs. 

Ebgistbr  op  the  Privy  Council  op  Scotland.  Edited  and  arranged  hy 
J.  H.  Burton,  LL.D.  Vol.  1,  1645-1569.  Vol.  2, 1569-1678.  1877. 
Price  15tf.  each.    Vol.  3  in  the  press. 

Botuli  Scaccarh  Regum  Scotorum.  The  Exchequer  Bolls  op  Scot- 
land. Vol  1,  A.D.  1264-1359.  Vol.  2,  A.D.  1369-1379.  Edited  hy 
Jobs  Stuart,  LL.D.,  and  George  Burnett,  Lyon  King  of  Arms. 
1878.    Price  10*.  each.    Vols.  3  and  4  in  the  press. 

Fac-sdulbs  op  the  National  MSS.  op  Scotland.  (Out  of  print.) 
Parts  L,  n.,  and  nL    Price  2U.  each. 


Stationery  Office, 
Janua/ry  1880. 
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IRELAND. 


CATALOGUE  OF  IBISH  BECOKD  PUBLICATION& 


On  Sale  by — 

Messrs.  LONGMAN  &  Co.,  and  Messrs.  TRtJBNER  &  Co^  London; 

Messrs.  JAMES  PARKER  &  Co.,  Oxford  and  London  ; 

Messrs.  MACMILLAN  &  Co.,  Cambridge  and  London; 

Messrs.  A.  &  C.  BLACK,  and  Messrs.  DOUGLAS  &  FOULIS, 

Edinburgh  ; 

AND  Messrs.  A.  THOM  &  Co.,  Dublin. 


Calendar  of  the  Patent  and  Close  Rolls  of  Chancert  in  Irblanb. 
Henbt  VIIL,  Edward  VI.,  Mart,  and  Elizabeth.  Edited  by 
Jamss  Mobrin.  Royal  Svo.  (1861-3).  Vols.  1,  2,  and  3.  Price  lU. 
each. 

Ancient  Laws  and  Institutes  of  IbelInd. 

Senchns  Mor.   (1865-1880.)   Vols.  1,  2,  3,  and  4.  Price  lOs.  each. 


Fag-similes  of  National  Manuscripts  of  Irei^and.  Edited  by  John 
T.  Gilbert,  F.S.A.,  M.RXA.  Parts  l^  IL,  HI.,  IV-  (in  the  pressX 
Price  42s,  each. 

This  work  is  intended  to  form  a  comprehensiTe  Falseognphic  Series  for 
Ireland.  It  will  fdrnish  characteristic  specimens  of  the  documents  which 
have  come  down  from  each  of  the  classes  which,  in  past  ages,  fonned  pxiae^sl 
elements  in  the  population  of  Irehind,  or  eKercised  an  influence  in  her  affiius. 
With  these  reproductions  will  be  combined  fac-similes  of  writings  connected 
with  eminent  personages  or  transactions  of  importance  in  the  annals  of  ih« 
country  to  the  end  of  the  reign  of  Queen  Anne. 

The  specimens  are  reproduced  as  nearly  as  possible  in  accordance  with  the 
origisals,  in  diroensioDS,  colouring,  and  general  appearance.  Characteristie 
examples  of  styles  of  writing  and  caligraphio  ornamentation  arc^  so  fiv  as 
pracvicable,  associated  with  subjects  of  historic  and  linguistio  inteRSt. 
Descriptions  of  the  various  manuscripts  are  given  by  the  Editor  in  the  Intio- 
duction.  The  contents  of  the  specimens  are  fully  elucidated  and  printed  in  ihe 
original  languages;  opposite  to  the  Fac-similes — line  for  line — ^without  oontne- 
tions — thus  facilitating  reference  and  aiding  effectively  those  interested  in 
palffiographic  studies. 

Part  I.  contains  upwards  of  seventy  coloured  specimens,  commencing  with 
the  earliest  Irish  MSS.  extart. 

Part  U.  extends  from  the  Twelfth  Century  to  A.D.  1299,  and  contains  ninety 
specimens  in  colours. 

Part  III.,  from  A.D.  1300  to  end  of  reign  of  Henry  VIII.,  contains  upwards 
of  one  hundred  specimens. 

lu  Part  IV.— cow  in  the  Press — the  Work  will  be  carried  down  to  the 
eighteentii  century. 

(T^s  work  is  sold  also  hy  Letts,  Son,  jr  Co.,  33,  King  William  Streets 
E,  Stanford,  Charing  Cross;  J.  Wyld,  Charing  Cross;  B,  Qtian<e&,  15,  Pit* 
cadUly ;  W.  ^  A.  JT.  Johnston,  Edinhwrgh ;  and  Hodges,  Foster  ^  Co,,  JDublin.^ 

AocoiJNT  OF  Fac-similes  of  National  Manuscripts  of  Ireland.  Parts 
I.  and  II.  together.  Price  2*.  Sd.  Part  II.  Price  Is.  6d.  Part  lEL 
Price  1«. 


Stationery  Office, 
JwmMfry  ]880. 
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